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PREFACE TO THE SECOND EDITION 

I T is inevitable in the present state of English Private 
International Law that the views expressed in a new 
edition of a work upon the subject should in several 
respects differ materially from those of its predecessor. 
This part of the law is still immature and vacillating, 
still far from complete. The decisions upon a consider- 
able portion of the subject-matter are so scanty and in 
many cases so hesitant that the relevant principle is 
only too often a matter of conjecture. An author, if he 
desires to ascertain the general principles upon which 
the law will ultimately rest and is not content merely 
to furnish an uncritical record of decided cases, must 
perforce take his courage in both hands and advance 
his own views, undeterred by the risk that his sugges- 
tions may be neither judicially nor juristically approved. 
It is wiser to avoid an air of finality in the expression of 
an opinion. Further consideration of the authorities 
and the criticism of friends, reinforced perhaps by the 
animadversions of reviewers, may require the revision, 
sometimes the abandonment, or former views. This 
is true of the present edition, in which, thou|^h I have 
developed certain of the personal views previously ad- 
vanced, I have abandoned some and qualified others. 

Persuaded by the arguments of Professor Pierre 
Aminjon, I have abandoned the theory of acquired 
rights that has been so vigorously propounded by Pro- 
fessor Beale, Dicey, and others (pages 85-91). I have 
also omitted the arguments which attempted to empha- 
size the pernicious character of the rule laid down in 
Vadala v. Lawes. This omission, however, signifies no 
change of heart but merely a recognition of the inevit- 
able, for though I am still convinced that the rule is 
illogical and inconsistent with other principles, I am 
equally convinced that if the occasion arises it will be 
applied with enthusiasm by the House of Lords. Again, 
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I have abandoned my former view with regard to the 
domicil of corporations, and have attempted to show 
that a distinction must be drawn between their nation- 
ality, domicil, and residence (pages 195—204). 

Further cogitation has not disturbed my belief that 
support may be found in the English authorities for 
the principle that the law of the matrimonial domicil 
governs the question of capacity to marry. My opinion 
that the decision of the Court of Appeal in Machado v. 
Fontes is a reflection upon the wisdom of English judges 
also remains undisturbed. In fact, a more hopeful view 
can now be entertained of this part of the law, for the 
inference to be drawn from more recent decisions is 
that a wrong committed abroad, though it may be un- 
justifiable in the wide sense of the word by the local 
law, cannot be put in suit in England unless it is action- 
able by the lex loci delicti (pages 298—303). 

Mention may be made of three of the topics which, 
amon^ several others, receive a more elaborate treat- 
ment in this edition. I have been at considerable pains to 
correct the impression, apparently conveyed by the first 
edition, that I agreed witjfi the judgments delivered in 
In re Annesley^ In re Ross., and In re Askew. This is far 
from being my view. Moreover, I still have a glimmer 
of hope that a doctrine which prefers foreign rules for 
the choice of law to those of our own country will some 
day be merely of historical interest (pages 45—67). 
Stimulated by a suggestion of Mr. W. E. Beckett that 
there is a fundamental distinction between voluntary 
and involuntary assignments, I have considerably ex- 
panded the discussion upon the assignment of chases in 
action (pages 439—58). The problem of classification 
also receives more comprehensive treatment (pages 24— 
45). This is undoubtedly the most baffling or the many 
riddles presented by Private International Law, and the 
difficulties attendant upon its elucidation are scarcely 
diminished by the constantly recurring doubt whether 
the existence of this major problem has as yet impinged 
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itself upon the consciousness of His Majest)r*s judges. 
The unfortunate English writer, debarred by tradition 
from travelling outside the circle of decided cases, is 
compelled for the most part to deduce the rule of law 
on the fictitious assumption that those who made the 
law intended to give a ruling upon classification. How- 
ever, having been accused by one learned reviewer of 
not being sufficiently ‘classification conscious' in the 
first edition of this book, I have now made a tentative 
and modest addition to the literature on the subject, but 
as a perusal of this may evoke the comment that a con- 
tinued state of unconsciousness would have been pre- 
ferable, I would remind reviewers of the words spoken 
by an American judge with reference to another difficult 
topic; ‘We know or no matter in jurisprudence so un- 
settled, or none that should more teach men distrust of 
their own opinions and charity for those of others.’ 

The help and the encouragement that I have received 
in the preparation of this edition from two learned friends, 
Mr.W. E. Beckett, C.M.G., second Legal Adviser to the 
Foreign Office and formerly Fellow of All Souls College, 
and Mr. J. H. C. Morris, B.C.L., Fellow of Magdalen 
College, Oxford, have been so great that it is difficult to 
keep my expressions of gratitude within the bounds of 
moderation. 

Mr. Beckett subjected the first 400 pages of the book 
to detailed and searching criticism of an essentially 
constructive nature. He did not confine himself to a 
mere record of mistaken or doubtful passages, but 
made many suggestions of so convincing a character 
that what had formerly been obscure to my mind often 
assumed a more wholesome and reasonable appearance. 
This was particularly so in connexion with foreign 
torts, the domicil of corporations and the assignment 
of intangible movables. In every case except one I have 
adopted his advice, but since it may be that I have not 
always expressed his views in the way that would appear 
happy to him, I of course take sole responsibility for 
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what is written. My one act of stubbornness was in 
regard to the theory which has lately found favour with 
the Courts, that an English judge who is concerned to 
apply foreign law must make a forensic but ima^nary 
journey abroad and give the exact decision that a judge 
of the foreign country would have given had he been 
seised of the matter. Mr. Beckett is not prepared to con- 
demn the view out of hand, but at the moment I am suffi- 
ciently obstinate to deny it any virtue. This, however, is 
the only matter of disagreement, and if the present edition 
is better than the first it is in no small measure due to the 
unstinted manner in which Mr. Beckett has placed his 
expert knowledge at my disposal. The one cause for re- 
gret is that owing to circumstances over which we had no 
control his advice could not extend to the entire book. 

Mr. Morris has also given me help the value of 
which can scarcely be over-estimated. From his own 

E oint of view he suffers the disadvantage of propinquity, 
ut though my calls upon his time have been freq^uent 
and prolonged, his patience has never worn thin, his in- 
terest has never flagged. His apposite criticism of the new 
material added to this edition has been especially valuable. 
He possesses an unrivalled power of propounding a 
hypothetical case which exposes the shortcomings and 
the inconsistencies of a laboriously erected theory, and 
though at first sight this may seem a somewhat dispirit- 
ing form of help I have always found it an acid test from 
which ultimately nothing but good emerges. Mr. Morris 
has also performed the laborious task of reading the proofs. 

I have again received valuable counsel from Mr. 
B. A. Wortley, LL.B., of Manchester University, who 
has not only critically and helpfully read several of the 
new passages but has also demonstrated certain ques- 
tionable statements in the first edition. 

I also express my gratitude to Dr. Magdalene Schoch 
of Hamburg University, who has revised the Appendix 
that she prepared for the first edition ; to Mr. A. H. 
Robertson, B.C.L., who threw light into the darkness 
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that envelops the problem of classification; and to Mr. 
S. Dobrin, who placed his knowledge of Russian law 
at my disposal. Finally, I am deeply appreciative of 
the manner in which the members of the Clarendon 
Press have successfully exerted themselves in order to 
produce this edition with the minimum of delay. 

G. C. C. 

OXFORD, 

January^ 1938. 




PREFACE TO THE FIRST EDITION 

C ONVENTION demands that in the preface to a 
new book the author should excuse his temerity 
in adding to the literature on the subject and should 
also state the objects he hopes to attain. My excuse is 
the fascination, perhaps my readers will say the fatal 
fascination, of the subject. Of all the departments of 
English law. Private International Law offers the freest 
scope to the mere jurist. It is the perfect antithesis of 
such a topic as real property law. It is not overloaded 
with detailed rules, it has been only lightly touched by 
the paralysing hand of the Parliamentary draftsman, 
it is perhaps the one considerable department in which 
the formation of a coherent body of law is in course 
of process, it is, at the moment, fluid not static, elusive 
not obvious, it repels any tendency to dogmatism, and, 
above all, the possible permutations of the questions 
that it raises are so numerous that the diligent investi- 
gator can seldom rest content with the solution that he 
proposes. Despite its value as a subject of academic 
study it is curiously neglected in the le^l education 
of this country, a fact which is remarkable if regard is 
had to the lumber of different legal systems that the 
British Empire comprises. On the Continent and in 
the United States of America, Private International 
Law is one of the major subjects of study at the Uni- 
versities, but in England it cannot claim a professorship 
of its own and it forms only an insignificant part of the 
chief law examinations. 

The purpose of this book, however, is not merely to 
indulge my own fancy, but to provide students with 
a shorter account of the subject than most of those 
already published. Further, my object has been, not to 
remain satisfied with mere exposition, but to approach 
the more controversial topics in a spirit of constructive 
criticism. There are many instances in which I have 
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found it impossible to agree with the views of such 

f reat masters as Dicey and Westlake, and in which 
have ventured, perhaps rashly, to suggest that the 
relevant authorities indicate a somewhat different prin- 
ciple, but in all such cases I have been careful to present 
the reader with what may be called the generally 
accepted text-book view of each matter. Some of the 
mild strictures contained in this book may not be well 
founded, but even so they can do little harm, for there 
is no doubt that the subject in general sorely needs 
criticism. It may be doubted, indeed, whether all is 
well with the English system of Private International 
Law. Instances are numerous in the last thirty years 
in which the Courts have adopted some plausible 
principle, without serious investigation of its merits 
and without considering what the effect will be if it is 
applied to a case with slightly different facts. There 
are other cases in which it is difficult to extract the ratio 
decidendi^ or indeed any clear principle, from the judg- 
ments. Private International Law, in fact, presents a 
golden opportunity, perhaps the last opportunity, for 
the judiciary to show that a homogeneous and scienti- 
fically constructed body of law, suitable to the changing 
needs of society, can be evolved without the aid of the 
legislature, and, though the task must necessarily be 
performed by the judges, there seems no reason why 
the jurist should stand aside in cloistered inactivity. 

The book contains no account of the law relating to 
British nationality. This is a subject which should be 
dealt with solely in works on Constitutional Law, for 
it clearly has little, if any, connexion with Private 
International Law. Whether a person is a national of a 
particular country is relevant, neither to the question 
of choice of law, nor, it is submitted, for purposes of 
jurisdiction. 

It is with a genuine appreciation of the value of the 
help afforded to me that I record my thanks to several 
colleagues and friends. Mr. B. A. Wortley, LL.M., 
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Reader in Law, Birmingham University, has unstint- 
in gly placed his knowledge and leisure at my disposal. 
He has read the text in type-script, and has not only 
demonstrated inaccuracies and inconsistencies but has 
made many constructive suggestions that I have in- 
corporated in the book to its improvement. It must 
not, however, be taken that the text represents his 
views in every particular, for there are several matters 
upon which he would adopt, sometimes a bolder, some- 
times a more cautious attitude. Advice of inestimable 
value has been given to me by Mr. W. E. Beckett, 
C.M.G., of the Foreign Office. He has read the part 
of the book that deals with Family Law, and it is due 
to his sagacity and learning that I have avoided some 
of the mistakes which it is so easy to commit in con- 
nexion with the law of husband and wife. Moreover, 
he has introduced me to several decisions and authorities 
of which I was ignorant. Mr. J. G. Foster, Fellow of 
All Souls, and All Souls Lecturer in Private Inter- 
national Law, with great self-sacrifice, has made time 
in the midst of a busy life to read the proofs of the book. 
Not a few amendments are due to his acumen and 
insight. 

I express my gratitude to Dr. A. Mendelssohn- 
Bartholdy of Balliol College, to Dr. Magdalene Schoch 
of Hamburg University, and to Dr. C. Grassetti of 
Milan University, who have given me information 
upon certain aspects of Continental law; and also to 
Dr. R. W. Lee, Fellow of All Souls and Rhodes 
Professor of Roman-Dutch Law, and to Mr. A. Suzman 
of the South African Bar, who have aided me with 
their counsel upon certain parts of the book. Finally, 
I gratefully acknowledge the help afforded to me by the 
staff of the Clarendon Press. 

G. C. C. 

OXFORD, 

January isty 1935. 
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CHAPTER I 

PREPARATORY DISCUSSION 

1. Definition, nature, and scope of Private International Law. P^es 
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2. The problem of classification. Pages 24-45. 

3. The meaning ofthe expression: ‘The law ofa country’. Pages 

I. DEFINITION, NATURE, AND SCOPE OF PRIVATE 
INTERNATIONAL LAW 

T hat part of English Law known as Private Inter- Functienof 
national Law comes into operation whenever the 
Court is seised of a suit that contains a foreign element, btw 
It functions only when this element is present, and its 
objects are threefold. 

First, to prescribe the conditions under which the Court is 
competent to entertain such a suit. 

Secondly, to determine for each class of case the particular 
territorial system of law by reference to which the rights 
of the parties must be ascertained. 

Thirdly, to specify the circumstances in which (<7) a foreign 
judgment can be recognized as decisive of the question in 
dispute; and {b) the right vested in the creditor by a foreign 
judgment can be enforced by action in England. 

Private International Law owes its existence to the Rccogni- 
fact that there are in the world a number of separate 
territorial systems of law that differ greatly from each hw$ 
other in the rules by which they regulate the various 
legal relations arising in daily life. The occasions are 
frequent when the Courts in one jurisdiction must take 
account of some rule of law that obtains in another 
territorial system. A sovereign is supreme within his 
own territory, and, according to the universal maxim 
of jurisprudence, he has exclusive jurisdiction over 
everybody and everything within that territory and over 
every transaction that is there effected. He can, if he 
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chooses, refuse to consider any law but his own. The 
adoption, however, of this policy of indifference, thoueh 
common enough in other ages, is impracticable in the 
modern civilized world, and nations have long found 
that they cannot, by sheltering behind the principle of 
territorial sovereignty, afford to disregard foreign rules 
of law merely because they happen to be at variance 
with their own territorial or internal system of law. 
Moreover, as will be shown later, it is no derogation of 
sovereignty to apply foreign law. 

Recogni- The occasional recognition of a foreign law is neces- 
utjrfortwo sary for at least two reasons. 

place, the invariable application of the lex 
i.e. the local law of the place where the Court is 
situate, would often lead to gross injustice. To take 
an example given by Frederic Harrison,' suppose that 
a person engaged in English litigation is required to 
prove that he is the lawful son of his parents, who 
were married abroad many years ago. The marriage 
ceremony, though regular according to the law of the 
place where it was performed, did not perhaps satisfy the 
rormal requirements of English law, but nevertheless, to 
apply the English Marriage Acts to such a union, and 
thereby to deny that the parents were man and wife 
would be nothing but a travesty of justice. 
tect*v«t«d Secondly, one of the first functions of law is to pro- 
**** t®ct, and to give effect to, rights which have become 
vested in a person by operation of law or as the result 
of some legal transaction. This function, however, 
would to a lar^e extent cease, if a Court, in the case of 
rights originating abroad, discarded all reference to the 
legal system under which they have arisen. If this were 
done, it would often happen, either that a right of a 
different nature than that actually created would be 
upheld, or that protection would be altogether withheld. 

If, for instance, a Frenchman’s permanent home is in 
France, he has a right that if he dies intestate his movable 
* Jurispruitnct mi the CtnfiUt of Lm$, p. 99. 
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property shall be distributed according to the law of France. 

This right cannot be altered by the &ct that he happens to die 
in England. 

Again, a promise made by an Englishman in Italy and en- 
forceable by Italian law, should not lose its efficacy if put in 
suit before an English court, merely because it was unsup- 
ported by consideration. 

For the purposes of Private International Law the Meaaini 
expression ‘ foreign system of law ’ means any system 

f >revailing in a |eographical area outside that which 
imits the operation of the internal law of the forum. 

It therefore includes, not merely the law existing in a 
State under a foreign political sovereignty, but also the 
law prevailing in a subdivision of the political State 
of which the forum is part. Thus for the purposes of 
Private International Law and so far as English Courts 
are concerned, the law of Scotland, of the Channel 
Isles, of a British Colony or of India is just as much a 
foreign law as the law of Italy or Portugal. 

That the ends of justice would not be served if the a de- 
operation of foreign laws were disregarded becomes 
obvious if we suppose, for example, that a right •yttem »n- 
which has been legally acquired in one country is the 
subject of litigation in another. In its origin a right 
must always be connected with one particular system 
of law, and if it is ever put in suit before a foreign Court 
the system under which it originated must necessarily 
be considered. Before the Court can grant protection to 
the suitor it must know what the nature of the right is, 
and this it cannot possibly discover without an examina- 
tion of the system of foreign law with reference to which 
the right was created. Suppose, for instance, that a 
charter party made with sole reference to English law 
contains the following clause: ‘Penalty for non-perfor- 
mance of this agreement shall be the estimated amount 
of freight.’ The effect of non-performance is to give 
the innocent party the right to receive a certain sum of 
money, but ir he brings his action in France, it is certain 
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that he will be awarded more than the amount to which 
he is entitled unless the French Court takes expert 
evidence upon English law and appreciates the distinc- 
tion between liquidated damages and a penalty.* 

As Bigelow has well said:* 

‘If in a case before an American Court the rights of the 
parties depend upon a transaction which took place in France, 
and the transaction is of a kind concerning which the French 
law and that of the American Court are different, the ques- 
tion arises whether the transaction is governed by French law 
or not. If the Court decides that it is governed by F rench law, 
then it is bound to apply that law in determining the rights 
of the parties, not from courtesy or politeness to France, but 
because justice requires it. The rights of the parties depend 
partly upon the circumstances of the transaction and partly 
upon the law which gave the transaction its force and effect. 
It would be as unjust to apply a different law as it would be to 
determine the rights of the parties by a different transaction. 
In applying the French law, the Court does not allow it to 
operate in America, but only recognizes the &ct that it did 
operate in France.’ 

Comity not In ju.stifying this reference to a foreign law, judges 

Priv^rin^ text-book writers, following the theory of the great 
ternationai Dutch jurist, John Voet, have frequently used the term 
‘comity’, in order to indicate that they make the refer- 
ence, not by compulsion, but from considerations of 
justice and of the mutual convenience of states. The 
word ‘comity’ which is’ frequently found in English 
writings and judgments is not to be taken literally. It 
is not used synonymously with ‘courtesy’, but is in- 
tended to indicate that our Courts admit evidence of an 
extraneous system of law, not because they are in- 
private In- Aucnced by a feeling of courtesy to the foreign legis- 
ternationai lator, but Decausc justice requires it, since the foreign 
^*fcr*ca5e! essential facts in the case, 

conuining Private International Law, then, is that part of law 
ford^n which comes into play when the issue before the Court 
‘ See Godard v. Gray (1870), L.R. 6 Q.B. 139. 

* In a note to the 8th edition of Story, p. 38. 



PRIVATE INTERNATIONAL LAW 7 

affects some fact, event, or transaction that is so closely 
connected with a foreign system of law as to necessitate 
recourse to that system. It has, accordingly, been 
described as meaning ‘the rules voluntarily chosen by 
a given State for the decision of cases which have a 
foreign complexion’.^ The legal systems of the world 
consist of a variety of territorial systems, each dealing 
with the same phenomena of life — ^birth, marriage, 
death, divorce, bankruptcy, contracts, wills, and so on 
— but in most cases dealing with them differently. The 
moment that a case is seen to be affected by a foreign 
element, the Court must look beyond its own internal 
law, lest the relevant rule of the internal system to 
which the case most appropriately belongs should hap- 
pen to be in conflict with that of the forum.* The forms Extmpu* 
in which this foreign element may appear are numerous. ^”‘2* 
One of the parties may be foreign by nationality or may 
have a foreign domicil; a trader may be adjudicated 
bankrupt in England, having numerous creditors 
abroad; the action may concern property situated 
abroad, or a disposition made abroad of property 
situated in England ; if the action is on a bill of exchange, 
the foreign element may consist in the fact that the 
drawing or acceptance or indorsement was made abroad ; 
a contract may have been made in one country to be 
performed in another; two persons may pay a visit to 
a foreign country where the means of contracting or of 
dissolving a marriage are more convenient than in the 
country of their domicil. 

Looking at the subject from a slightly different angle, Private in- 
we can say that the function of Private International 
Law is to indicate the area over which a rule of law the aw of 
extends. A rule of substantive law, e.g. the English *“* 
rule that every simple contract must be supported by 
consideration, has proprio motu no dimension in space, 

' Bat}r, Ptltrixtd Lta, p. 148. 

* Aconvenientdasiificationofhwu intoLPttUicIntematioiulLaw: 

II. Municipal Law: («) Internal Law, {S) Private International Law. 
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for according to the terms in which it is expressed it 
applies to all contracts wherever made. But its dimen- 
sion in space, i.e. its sphere of authority, is the very thing 
that is fixed by Private International Law, for a sovereign 
is free to provide, if he chooses, that the area over which 
a rule of substantive law, whether domestic or foreign, 
is to prevail, shall be wider than the territorial juris- 
diction in which it originated. If, for instance, an Eng- 
lish Court decides that the goods situated in England 
belonging to a man who died intestate and domiciled in 
France shall be distributed according to the provisions 
of the Code Napoldon, what it decides in effect is that 
the rule of the French internal law relating to intestacy 
is, in the case of persons domiciled in France, effective 
outside the territorial limits of the French law-maker. 
In the words of Savigny: 

‘It is this diversity of positive laws which makes it necessary 
to mark off for each, in sharp outline, the area of its authority, 
to fix the limits of different positive laws in respect to one 
another.’* 

It has thus been said that Private International Law 
‘deals primarily with the application of laws in space’.^ 
Privite In- Private International Law is not a separate branch of 
law in the same sense as, say, the law of contracts or 
with three of bankruptcy. It touches and concerns almost every 
’“•t*"*: department of law. 

‘It starts up unexpectedly in any Court and in the midst of 
any process. In may be sprung like a mine in a plain common 
law action, in an administrative proceeding in equity, or in a 
divorce case, or a bankruptcy case, in a shipping case, or a 
matter of criminal procedure. . . . The most trivial action of 
debt, the most complex case of equitable claims, may be sud- 
denly interrupted by the appearance of a knot to be untied 
only by Private International Law.’J 

Nevertheless, Private International Law is a separate 

* Private Intematienal Law, Guthrie’s translation, p. 6. 

* Beale, Tie Conflict of Lamt (1916 ed.), p. 1. 

^ Frederic Harrison, JurisfruJence and the Conflict of Laws, p. loi. 
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and distinct unit in the English legal system just as 
much as the law of bankruptcy or of contracts, but it 
possesses this unity, not because it deals with one par- 
ticular topic, but because it is always concerned with 
one or more of three questions, namely: 

first, when have the Courts of this country jurisdiaion over 
a case that contains a foreign element ? 

secondly, given jurisdiction, what particular system of law 
must the Court apply in reaching a decision? 

thirdly, do foreign Courts possess jurisdiction to give 
judgments that will have international validity?* 

We must be prepared to consider almost every branch 
of private law, but only in connexion with two matters 
— jurisdiction and choice of law. 

The Judge first decides whether he has power to 
adjudicate upon the case. This is the question of juris- 
diction or of forum, and we shall find the fundamental 
rule to be that the Court may entertain any suit where 
the forum ret is English, that is to say, wherever the 
defendant, whether he is a foreigner or not, is personally 
present in England at the time of service or the writ. 
The (Question, however, is not always confined to the 
jurisdiction of the English Court. If an action is 
brought in England upon a judgment that has been 
delivered abroad, or if it is claimed that the issue is res 
judicata because of a foreign judgment, the first duty 
of the English Court is to decide whether the foreign 
Court was competent to pass judgment, i.e. whether it 
had jurisdiction according to the principles of English 
Private International Law to adjudicate upon the case. 

If the Court decides that it possesses jurisdiction, 
then the next question as to the choice of law must be 
considered, i.e. which system of law, English or foreign, 
must govern the case The action before the English 
Court, for instance, may concern a contract made or 
a tort committed abroad, the validity of a will made 
by a person who died domiciled abroad, or the effect 
* Wesdake, p. 4. 


(i) The 
question 
of juris- 
diction 
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of a decree of divorce obtained in a foreign country. 
In each case that part of English law which consists of 
Private International Law directs what legal system 
shall apply to the case, i.e. to use a convenient expres- 
sion, what system of municipal law shall constitute the 
lex causae. English Private International Law, for in- 
stance, requires that the movable property of a British 
subject who dies intestate domiciled in Italy shall be 
distributed according to Italian law. Again, if two parties 
who were married in France become domiciled in Ger- 
many, where their marriage is annulled for a reason 
that would not have been sufficient in France, Private 
International Law directs that whether the annulment 
is effective shall be determined by German law. These 
rules for the choice of law, then, or rlgles de rattachement 
as they are named by French jurists, indicate the parti- 
cular legal system by reference to which a solution of 
the dispute must be reached. It must be observed in 
this connexion that the function of Private International 
Law is complete when it has chosen the appropriate 
system of law. Its rules do not furnish a direct solution 
of the dispute, and it has been said by a French writer 
that this department of law resembles the inquiry office 
at a railway station where a passenger may learn the 
platform at which his train starts. If, for instance, the 
defence to an action for breach of contract made in 
France is that the formalities required by French law 
have not been observed. Private International Law 
ordains that the formal validity of the contract shall be 
determined by French law. But it says no more. The 
French law on the subject of contracts is then a question 
of fact, which must be proved to the Court by evidence 
in the same way as any other fact is proved. 

Caaforeijn It is often Said that a judge applies foreign law only 

^Ued? sense that he investigates that law in order to 

determine the nature and extent of the right which he 
is asked to protect. He enforces, it is said, not the 
foreign law, but a right acquired under the foreign 
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law,' a statement which, it may be remarked in passing, 
is equally applicable to the case when a judge gives a 
decision solely according to his own internal law, for 
the only way in which a judge can apply any civil law 
is to enforce rights acquired under it. This view, how- 
ever, would seem to be a mistaken inference from the 
doctrine that a sovereign is supreme in his own territory. 

This supremacy no doubt implies that the enacting 
authority can only itself enforce its law within its own 
territory, but it does not necessitate the inference that 
a foreign law can never be enforced elsewhere. It is 
undeniable that a judge must apply only that law which 
he is directed to apply by the sovereign under whose 
authority he acts, but it is equally undeniable that rules 
for the choice of law emanate from the sovereign just 
as surely as a rule of substance whose application in space 
they are intended to regulate. The judge applies the 
foreign law because he is directed to do so by the lex fori. 

'For what reasons', rightly asks a French jurist, ‘should a 
legislator not have the power to attribute competence to a law 
other than that which he has himself enacted when he con- 
siders it to be just or useful ? And in what manner could the 
application of this law impair his sovereignty, when the applica- 
tion is made according to his own will and on conditions fixed 
by him ?’* 

Private International Law is not the same in all Privtte in- 
countries. There is no one system that can claim uni- 
versa! recognition, and this book is concerned solely different 
with that which obtains in England, that is to say, with 
the rules that guide an English Court whenever it is 
seised of a case that contains some foreign element. A 
writer on Public International Law may perhaps claim 
with some justification that the doctrines which he pro- 
pounds are entitled to universal recognition. Thus, in 
theory at any rate, a German and a French jurist should 
agree as to what constitutes an effective blockade. But 

* Dicey, p. 35; /» nr Askew, [1930] Qi. 359, 367. 

* Arminjon, ^orrtVdSrr Coiir;, i933,ii.48,andscei)0v pp. 85-91. 
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he who writes on Private International Law can make 
no such claim. This branch of law as found, for in- 
stance, in France, shows many striking contrasts with 
its English counterpart, and though the English and 
North American rules show considerable similarity they 
are fundamentally different on a number of points. In 
England, for instance, the essential validity of a con- 
tract is determined by that system of law with which the 
contract has the closest connexion, but in the United 
States it is governed either by the law of the place where 
the contract was made or by the law of the place of per- 
formance. The many questions relating to the personal 
status of a party depend in England and America upon 
the law of his domicil, but in France, Italy, Spain, and 
most of the other European countries upon the law of 
his nationality. Again, so conflicting are the principles 
applied by the various systems of jurisprudence to 
questions connected with marriage, that the same two 
persons are frequently deemed married in one juris- 
diction but unmarried in another. On the other hand, 
though Scottish internal law differs radically from that 
of England, yet the principles of Private International 
Law are so similar in both countries that an English 
decision is authority in Scotland. 

Method* of There are two possible ways in which this lack of 

conflfctt'rf unanimity among the various systems of Private Inter- 
lawi national Law may be ameliorated. 

The first is to secure by International Conventions 
Unifiee- the Unification of the internal laws of the various coun- 
tm»r Uw« upon as many legal topics as possible. When 

attention is paid to the fundamental and basic differ- 
ences in principle that distinguish one legal system from 
another, especially in the Anglo-Saxon systems as con- 
trasted with their continental counterparts, and when 
due regard is had to the modern enthusiasm for national- 
ism and to the recent outbreak of racialism, it is obvious 
that this form of unification holds out little prospect of 
success. Nevertheless, a certain amount of progress has 
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been made in the few departments of law where this 
unity is imperative and possible. 

An important example of unification is the Warsaw <rf in- 
Convention of 1929 which provides that uniform rules 

1 11 I y i 1 . - •If carnage 

shall apply to the international carriage or persons or unified 
goods by aircraft for reward. The Convention has been 
made binding in England by the Carriage by Air Act, 

1932.* * International carriage’ means any carriage in 
which, according to the contract, the place of departure 
and the place of destination, whether or not there be 
a break in the carriage, are situated either 

within the territories of two High Contracting Parties; or 
within the territory of a single High Contracting Party, if 
there is an agreed stopping-place within the territory of another 
Power, even though that Power is not a party to the Conven- 
tion.* 

A carriage, therefore, is not international if the points 
of departure and destination are in the territory of 
the same High Contracting Party without an agreed 
stopping-place in another territory, or if the journey is 
to start in the territory of a High Contracting Party 
and is to end in the territory of a Power not a party to 
the Convention, or vice versa. 

This definition of ‘international carriage’ was con- 
strued by the Court of Appeal in Grein v. Imperial 
Airways^ when the facts were these; 

Grein took a ticket from London to Antwerp and back 
with an agreed stopping-place at Brussels. The ticket con- 
sisted of three parts, one of which was to be given up at the 
place of departure, another at the place of destination, and 
the third was to be kept. The fere was stated to be for the 

* 22&23 Geo. V, c. 36. 

* Art. I (2). For the list of High Contracting Parties see S.R.O. 

1935, No. 809. They include: U.SA.; Czechoslovakia; France; 
Germany; Italy; Holland; Poland; Roumania; Russia; Spain; Switzer- 
land and Yugoslavia. 

* [1937] 1 K.B. 50. ScKtiso fFestmixsterBaifkv. Imperial j/iraayt, 

[1936] 2 All E.R. 890. 
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outward journey, and (, 7 . 8r. for the journey from Antwerp 
to London. Belgium is not a party to the convention. Grein 
lost his life upon the return journey owing to the negligence 
of the pilot and it became necessary to decide whether the 
contract was for international carriage, for if so the maximum 
damages recoverable under the Convention were 125,000 
francs, but if not, the defendants of the deceased might possibly 
recover higher damages under the Fatal Accidents Act. 

If the contract was for two carriages, one out and one 
home, it was clear that the carriage from Belgium to 
England, in the course of which Grein was killed was 
not ‘international’ since it began within the boundary 
of a Power that was not a party to the Convention. The 
only escape from this would be to say that the place of 
destination is an ‘agreed stopping-place’. The majority 
of the Court of Appeal held that the contract was one 
contract, not two, namely a contract for carriage to 
Antwerp and back; and that the expression ‘agreed 
stopping-place’ means ‘any place at which under the 
particular contract in question the aeroplane is to 
descend in foreign territory between the points of departure 
and destination.'^ 

The Convention deals inter alia with the documents 
that must be delivered by the carrier, and with his 
liability in respect of injury to passengers or goods. 
It provides that an action for damages must be brought 
at the option of the plaintiff in the territory of one of 
the High Contracting Parties, either before the Court 
having jurisdiction at the place of destination, or before 
the Court having jurisdiction where the carrier 
is ordinarily resident, or 
has his principal place of business, or 
has an establishment by which the contract has been 
made.* 

nnlfjtag Another example of the unification of internal laws 
attempts is the Carriage of Goods by Sea Act, 1924, which has 

* Per Greene L.J. at p. 81. 

* Art. a8 (i). 
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adopted for England^ in common with many other 
nations, certain rules relating to sea transit that were 
formulated by the International Conference on Maritime 
law held at Brussels in 1922 and 1923. Again, an ex- 
tensive unification of the law concerning carriage by rail 
was accomplished by the Berne Conventions of 1924, 
though this, of course, is effective only on the Con- 
tinent. A more ambitious scheme and one of greater 
importance to the mercantile community is the attempt 
to unify the law of bills of exchange and cheques, and 
also the law of sale. The Geneva Conference of 1930, 
attended by representatives from thirty-two countries, 
resulted in a Convention, signed by twenty-two coun- 
tries, which formulated the Uniform Law of Bills of 
Exchange.' Great Britain signed only a convention on 
stamp duties, but the importance of the unification from 
the British point of view is that in future the English 
lawyer or man of business will probably have to con- 
sider only one continental system of law instead of a 
score or more.* Mention may also be made of the Berne 
Convention of 1886, since amended several times,* 
by which an international union for the protection 
of the rights of authors over their literary and artistic 
works was formed.^ Little progress has been made 
with the unification of the law of sale, but the Council 
of the League of Nations has entrusted to the Institute 
for the Unification of Private Law, established by the 
Italian Government in Rome, the task of indicating the 
lines along which ultimate unity may be attained.* 

* See an article Dr. H. C. Gutteridge, K.C., in la B.T.I.L. 
(*930. p. *3 et»eq- 

* S.ir.I,L., suprat pp. 18-19. The Conventions have been ratified 
by eleven continent^ countries. 

* See the Berlin Convention, 1908; followed by a protocol on 
March 20th, 1914; and the Rome (invention, 1928. 

'* See S.R. and O. 1933, No. 253. 

* See an article Dr. H. C. Gutteridge, K.C., in 14 B.T.I.L. 
(1933), p. 75 et seq. For an account of the activities of the Rome 
Institute see 17 B.TJ.L. (1936), pp. 190-3. 
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On a smaller scale, the four Scandinavian countries, 
Finland, Denmark, Norway, and Sweden, have recently 
signed conventions unifying in those countries the law 
relating to bankruptcy, to res iudicata^ and to the mutual 
recognition of juclgments. 

Unific»tion The second method by which the inconvenience that 
results from conflicting national rules may be dimin- 
nationai ished is to Unify the rules of Private International Law, 
so as to ensure that a case containing a foreign element 
shall result in the same decision irrespectively of the 
country of its trial. So desirable is it to have a code of 
Private International Law common to the civilized 
world that several attempts have been made in the 
Hague Congresses on Private Law to reduce the 
number of topics upon which the rules for the choice 
of law obtaining in different countries are in conflict. 
No striking success has attended these efforts. The 
Conferences have been confined to the continental 
States of Europe, for, owing to the fundamental differ- 
ences between the common law upon which the Anglo- 
Saxon systems are founded and the civil law which 
forms the basis of the European systems, there seems 
little prospect of agreement being reached between the 
two groups. Harmony between even the continental 
states is by no means universal. 

The Hague Conferences were held at The Hague in 1893, 18 94, 
1900, and 1904 which resulted in the following six 
conventions; 

(i) Convention regulating the validity of marriages. 

This was adopted in 1 902, but at the present moment 
its only adherents are Danzig, Germany, Hungary, 
Italy, Luxemburg, The Netherlands, Poland, Portugal, 
Roumania, Sweden, and Switzerland.* Moreover, in 
consequence of the war and of Article 282 of the Treaty 
of Versailles and Article 2 J 7 of the Treaty of Trianon, 
the convention has ceased to operate between Germany 

* Bdgium withdrew in 1918, France in 1924. 
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on the one side, and Portugal and Roumania on the 
other; and also between Hungary and Portugal. 

(ii) Convention regulating the ejffects of marriage. 

This, which was signed on July 17, 1905, deals 
with the mutual rights and duties of spouses and 
regulates their proprietary interests. There are eight 
parties to it at present.* 

(iii) Convention on divorce and separation. 

This was concluded on June 12, 1902, and now has 
only eight adherents.* Switzerland withdrew in 1929, 
and Germany and Sweden in 1934. 

(iv) Convention on guardianship. 

This, which was also signed on June 12, 1902, has 
a greater operative effect than the preceding ones. It is 
in force in thirteen countries,* ana, in addition, it was 
extended by the Treaty of St. Germain to Austria (who 
had not previously been a signatory) on the one side, 
and Belgium, Italy, Portugal, and Roumania on the 
other side. 

(v) Convention on interdiction. 

This deals with the committeeship of incapable per- 
sons, but at present it is in force only in Danzig, 
Germany, Hungary, Italy, The Netherlands, Poland, 
Sweden, and Portugal and Roumania. 

(vi) Convention on civil procedure. 

As regards sphere of application this is the most 
successful of all the conventions, since its parties now 

* Danzig, Germany, Italy, NetherIands,PoIand, Portugal, Roumania, 
and Sweden. France withdrew in 1916, Belgium in 1922. The Con- 
vention, however, is not in force between Germany on the one side and 
Portugal and Roumania on the other. 

* Danzig, Hungary, Italy, Luxemburg, Netherlands, Poland, Portu- 
gal, and Roumania. France and Belgium withdrew during the war. 

* Belgium, Danzig, Germany, Hungai^, Italy, Luxemburg, 
Netherlands, Poland, Portugal, Roumania, Spain, Sweden, and Switzer- 
land. 

4431 c 
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number twenty-two countries,* though of these it has 
ceased to be effective, in consecjuence of the war, be- 
tween Germany and France.* It is, however, of limited 
application since it does not deal with jurisdiction or 
choice of law, but with such matters as the service of 
judicial and extra-judicial documents, security for costs 
and the taking of evidence. 

Recent Two further Conferences were convoked in 1 92 5 and 
»!et^'’con^ 1928 which dealt with the draft convention on succession 
ventiont law, with questions of nationality connected with the 
existing conventions on family law, with poor litigants, 
and finally with the unification of the conflict of laws 
relating to the sale of goods. These matters, however, 
have not progressed beyond the stage of discussion. 
Conven- In addition to the Hague Conventions mentioned 
above, many similar arrangements have been made 
individual between individual countries, as for example the bila- 
eountries conventions upon civil procedure concluded by 
Great Britain with a large number of foreign States.* 
One of the most remarkable, and certainly one of the 
most interesting, of these, is the Inter-Scandinavian 
Conventions, 1929-33, between Sweden, Norway, Den- 
mark, Finland, and Iceland. The first of these, which was 
signed on February 6, 1931, unifies the rules of Private 
International Law with regard to marriage, adoption, 
and guardianship — all matters of personal status. The 
difficult impediment to the completion of this convention 
was the fact that Denmark and Norway have adopted 
the principle that the law of domicil governs most 
questions of a personal nature, while Sweden and 

* Austria, Belgium, Czechoslovalua, Danzig, Denmark, Estonia, 
Finland, France, Germany, Hungary, Italy, Jugoslavia, Latvia, Lux- 
emburg, Netherlands, Norway, Poland, Portu^, Roumania, Spain, 
Sweden, and Switzerland. 

* A special convention, however, similar to the Hague Convention, 
was concluded between Germany and France in 1927. Similar con- 
ventions have been concluded since 1922 between Germany and a 
number of other countries, including Great Britain (1928). 

* Infra, p., 119. 
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Finland have held nationality to be the determining 
factor. They have resolved this difficulty by agreeing 
to maintain their respective attitudes so far as a conflict 
of laws between one of the Scandinavian countries and 
a non-Scandinavian country is concerned, but to adopt 
domicil as the guiding principle in Inter-Scandinavian 
Private International Law. Thus, if a person belongs 
to one of the four countries but has been domiciled in 
one of the others for two years at least, or if subjects of 
one of the four countries marry and establish their 
matrimonial domicil in one of the others, the lex domicilii 
governs questions of adoption, guardianship, and mar- 
riage, including in this last case the eflFect of marriage 
on movable property.* The term of two years’ domicil 
is intended as a safe-guard against abuses, especially that 
of taking up a residence in a neighbouring country in 
order to evade the sanctions of the law of nationality. 

Another agency which tends, although at present influence 
perhaps only slightly, to have a unifying influence upon 
the rules of Private International Law is the Permanent of inter- 
Court of International Justice.^ This is the highest 
international tribunal in existence at the moment, and, 
though of course its decisions are not binding upon 
municipal Courts in other disputes, it is obvious that, 
when it passes judgement upon a common form trans- 
action or an essentially international nature that may 
come before the Courts of any country, its pronounce- 
ments deserve not merely to be respected, but other 
things being equal to be followed. This at least is one 
way in which the ultimate aim of uniformity may be 
facilitated. The outstanding instance of the influence 
exerted by the Permanent Court is the Serbian Loans 
case of 19293 in which the question raised by France 

* The effect on immovables is governed by the lex situs. 

* See an article by Mr. W. E. &ckett, 1 1 B.T.I.L. (1930), i. 

* Publications of the Court, Series A. No. 20, see also the case of 
Brazilian Loans, Series A. No. 2i; ii B.TJ.L. (1930}, 17-21; 17 
B.Y.I.L. (1936), 1 13-14. 
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against Serbia was whether a loan issued by the Serbian 
Government, and mostly held by Frenchmen, was pay- 
able both as to principal and interest in paper or in gold 
francs. This type of question is one that affects any 
loan, whether issued by a Government or a private 
person, that contains what is called a gold clause.^ 
Such clauses, which raise a difficult question of con- 
struction, have been sub judice in most national tribunals 
during the last few years, and it is noteworthy that there 
has been a marked tendency to adopt the general 
principles enunciated by the Permanent Court in the 
Serbian case.^ 

Privite In- One fact which it is always essential to appreciate 
•*“**”"*‘is that English Private International Law is of very 
recent recent growth. If contrasted either with the con- 
*^aiigUnd t**'®**t*^ systems or with the other main departments of 
English law it is, comparatively speaking, still in its 
infancy. The remark of Best C.J., made no longer 
ago than 1825, that ‘these questions of International 
Law do not often occurV is a striking but justifiable 
commentary upon the immaturity of the subject at that 
time. That this should have been so is m no way 
remarkable, for it was not until about the end of the 
first quarter of the nineteenth century, when the 
industrialization of England brought about a rapid 
development of international travel and commerce, that 
transactions containing a foreign element became 
matters of frequent occurrence. Since about that time 
the Courts, confronted with an ever-growing number 
of cases that require a reference to foreign law, and 
able no longer to confirm their attention exclusively to 
English municipal law, have been gradually developing 
a set of rules concerned with jurisdiction and with 
choice of law. The process is still far from complete. 

* Infra, p. 269 et seqq. 

* See for Lord RusseU of Killowen, Feist v. SociM Intercommunale 
Beige d'Blectricste, [1934] A.C. 161, at p. 173. 

’ Arnett V. Redfem (1825), 2 C. & P. 88. 
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There are many transactions and events common in 
daily life that are quite untouched by any but com- 
paratively ancient decisions, and there are many U|>on 
which the decisions are so hesitating and vacillating 
that it is still impossible to extract with assurance the 
governing principle. Moreover, the number of decisions 
on the subject is trifling, almost to the point of in- 
significance, in comparison with the case law that 
surrounds such topics as contracts and torts. 

The vital fact, however, and the one that should The older 
never be overlooked either by the student or the practi- 
tioner, is that many of the older decisions are faulty and *re of 
dangerous guides, and especially so when the point at 
issue has been the subject of more recent adjudication. 

This is one sphere in which the wisdom of our elders 
is less sacrosanct than usual. We can affirm without 
exaggeration that to cite a decision upon Private 
International Law of 150 years ago is little more 
helpful than to search for the law of landlord and tenant 
in the medieval reports of the Common Pleas. In fact 
we can go further and say that a decision no more than 
seventy or eighty years old is suspect. The reason is 
that the time during which the Courts have addressed 
themselves seriously to the construction of a connected 
series of principles is all too short for anything like 
a complete and comprehensive system to have yet 
emerged, especially when it is remembered that Private 
International Law touches every branch of law. The 
early judges worked on virgin soil, and their decisions 
were necessarily hesitating and tentative. Circum- 
stances have necessitated a process of trial and error, 
and unless it is realized that the early decisions fre- 
quently represent the halting steps of pioneers it will 
be long before this branch of law attains a state of 
elegant cohesion. If we are content to justify an 
opinion of to-day upon a decision, however precise 
and unambiguous, of even fifty years ago, without 
taking into account more recent developments of the 
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subject as a whole, nothing but confusion and chaos 
can ensue. 

An illustration of this is the recent case of Whitt v. White^ 
when the question arose whether the English Courts was com- 
petent to annul a marriage that had been solemnized in 
Australia between a domiciled Australian and a woman who 
had a pre-nuptial domicil in England. The judge followed a 
solitary decision 35 years old in which jurisdiction to annul a 
marriage in somewhat similar circumstances had been as- 
sumed, apparently on the ground of the petitioner’s residence 
in England.* 

To rest in this way upon a single though unequivocal 
decision, however, was to ignore the undoubted develop- 
ment of the last decade, which shows that jurisdiction 
in nullity suits must logically be based upon the domicil 
of the husband, except when the marriage was solem- 
nized in the country where annulment is sought. The 
plain fact is that, until at any rate the 'eighties of the 
last century, the state of Private International Law in 
this country was so elementary and so exiguous that 
many of the principles that have since won approval were 
unconsidered and frequently unknown. 

The name Though the matter seems to be of little importance, 
subject ^ word must be said about the name or title of the sub- 
ject. No name commands universal approval. The 
•Privatein- expression ‘Private International Law’, coined by Story 
1 834>^ '^sed on the Continent by Foelix in 1 838 ,+ 
has been adopted by Westlake and Foote and most 
French authors. The chief criticism directed against 
its use is its implication that the subject forms a branch 
of International Law. There is, of course, no affinity 
between Private and Public International Law. The 
latter comprises those universally accepted customs 
which are recognized by States in their public relations 

* [1937] P. in. 

* Roberts v. Brennan, [1902] P. 143. 

* Commentaries on the conflict of Laws (ist cd.), S. 9. 

* University of Chicago Law Review, Dec. 1935, p. 156. 
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with each other; the former consists of rules which the 
Courts of each territorial jurisdiction follow when a 
dispute containing some foreign element arises between 
private persons. There is, at any rate in theory, a 
common system of Public International Law, but as 
we have seen, there is no one system of Private In- 
ternational Law recognized as binding by the law of 
nations. Private International Law is essentially part of 
municipal law. Indeed it was this fact which made it 
difficult for the Permanent Court of International Justice 
to hold that it had jurisdiction under its statute to try the 
cases of the Serbian and Brazilian loans.* Moreover, as 
often as not a question of Private International Law 
arises between two persons of the same nationality, as 
for instance, where the issue is the validity of a divorce 
obtained by two English persons in a foreign country. 

An equally common title to describe the suWect is ‘Conflict of 
‘The Conflict of Laws’. There is an element of truth 
in this. When, for instance, a question arises whether 
the assignment in France of a debt due from a person 
resident in England ought to be governed by English 
or by French internal law, it may be said that these 
two legal systems are competing or conflicting with 
each other, in the sense that they can each put forward 
claims to govern the validity of the assignment.* But 
the title is misleading if it is used to suggest that two 
systems of law are struggling to govern a case. If an 
English Court decides that the assignment must be 
governed by French law, it does not do so because 
English law has been worsted in a conflict with the law 
of France, but because it is the law of England, albeit 
another part of the law of England, i.e. Private Inter- 
national Law, that in the particular circumstances it is 
expedient to refer to French law. In fact, the very 
purpose of Private International Law is to avoid conflicts 
of law, and the one case, as Bar says, where a genuine 

* Supra^ pp, 19-20. 

* Holland, Jurisprudence^ 13th ed., p. 421. 
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conflict arises is where two territorial systems, differing 
in themselves, each seek to regulate the same matter. 
Other Other terms which have been used to describe 
ntmei subject are ‘International Private Law’,* ‘Inter- 
municipal Law’,* ‘Comity’,* and the ‘Extra-territorial 
Recognition of Rights’.^ 

The fact is that no title can be found which is accu- 
rate and comprehensive, and the two titles ‘Private 
International Law’ and ‘The Conflict of Laws’ are so 
well known to, and understood by, lawyers, that no 
possible harm can ensue from the adoption of either 
of them. 

2. THE PROBLEM OF CLASSIFICATION 
Theprob- It.is important to observe that even if by some miracle 
nations of the world agreed to accept a common 
code of Private International Law, it would not neces- 
sarily follow that the same issue would be decided in 
the same way by the various national tribunals. Private 
International Law, as we have seen, comprises inter alia 
a number of rules which ordain that tnis matter and 
that matter shall be referred to a certain legal system. 
For instance, the rules for the choice of law indicate what 
legal system shall govern such matters as capacity, testa- 
mentary succession, the proprietary rights of spouses, 
the formalities of a transaction, procedure as distinct 
from substance, rights over immovables and so on. It 
is impossible, however, to apply these rules for the 
choice of law unless it is clear what meaning the law- 
giver in question meant to attach to each of these juri- 
dical conceptions. It is useless to be told, for instance, 
that the law of the matrimonial domicil governs the 
capacity of the parties to marry, and that the lex loci 

' In re Queensland Company, [ 1 892] i Ch. 2 1 9, criticized in Holland, 
Jurisprudence, pp. 422-3. 

* Frederic Harrison, Jurisprudence and the Conflict of Laws, p. 1 30 
et seqq. 

* Phillimore, ' Commentaries on Private International Law or 

Comity’. ♦ Holland, Jurisprudence, p. 398. 
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celebrationis governs the formalities of marriage unless 
it is perfectly clear what is meant by capacity and by 
formalities. The rules of any given system of internal 
law are classed in different categories, some being con- 
cerned with status, others with succession, procedure, 
formal validity and so on, and the very first task of the 
Private International lawyer is to assign the disputed 
question to its correct legal category. If section four of 
the Statute of Frauds (which requires written evidence 
in the case of certain contracts) is pleaded by a defendant, 
the Court must first decide whether this plea raises a 
question of procedure or of form, for only then will he 
know whether to apply the lex fori or the lex loci con- 
tractus. If the issue is the validity of a will of lands made 
by an infant, it must first be decided whether the ques- 
tion concerns the law of land or the law of capacity or 
the law of testamentary succession. This process by 
which the disputed question or a rule of law or an in- 
stitution is assigned to its correct legal category is called 
qualification by French writers and classification* or 
characterization* in English-speaking countries. Classi- 
fication would appear to be the most appropriate word 
for an English writer. 

The reason why rules for the choice of law common The retait 
to the whole world would not in present circumstances 
produce uniformity of decisions, is that different legal cUisific*- 
systems classify the same facts or the same legal rule in 
different ways. The rule of the Statute of Frauds that 
there must be some note or written memorandum of a 
contract relates, so it has rightly or wrongly been held, 
to procedure in the eye of English law, but it may well 
be that French law would regard it as imposing a 
formality.* The inevitable result of such a conflict of 

* By W. E. Beckett in 15 B.Y.I.L. (1934), p. 46. 

* By Dean Falconbridgc in Canadian Dominion Law Reports (1932), 

4 D.L.R. 9; and 53 L.Q.R. p. 23$ et seqq. 

* See the closely analogous French case of Benton v. Horeau, C/ustet, 

1880, p. 480, cited and discussed 1 5 B.Y.I.L. (1934), p. 70. 
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classification, of what the French call a conflU de quali- 
fications^ so far as the attainment of a common decision 
is concerned, is to render ineffective a rule for the choice 
of law common to the two countries. A well-known 
instance of the conflict is the following: 

The rules for the choice of law recognized both in Holland 
and in F ranee agree that the formalities of a will must be those 
of the lex loci actus but that the testator’s capacity is governed 
by the law of his nationality. A Dutch national makes a 
holograph will in Paris in conformity with French formalities 
but contrary to an express prohibition of Dutch law. If, now, 
the prohibitory rule is regarded by Dutch law as the imposition 
of an incapacity, but by F rench law as affecting formalities, the 
validity of the testament will depend upon the country in 
which it is litigated. Despite unanimity of view with regard 
to Private International Law, what is valid in the eye of the 
French Court will be adjudged void in Holland. 

Theoriejts The ideal solution, of course, is that every legal 
system should agree to attribute the same Juridical 
governs nature to each institution and rule, but as this is im- 
possible the most that we can expect is agreement upon 
the legal system which shall supply the test of classifi- 
cation. The matter is of fundamental importance, for 
the principle of Private International Law applicable 
to a case cannot be ascertained until the preliminary 
question of classification has been answered, until, that 
is to say, the legal category to which the disputed claim 
belongs has been determined. The difficult problem, 
however, is — ^whose test of classification is to be followed ? 
Is it, for instance, that of the lex fori in all cases The 
following suggestions have been made. 

‘ The only writers upon the subject in English are W. E. Beckett, 
15 B.T.I.L. (1934), pp. 46-81; Dean Fdconbridge, 53 L.Q.R. 
(i 937 )> PP" 235 “ 58 ; E. G. Lorenzen, 20 Columbia Lato Review, 247, 
Josef Unger, 19 Bell Yard, May 1937. The foreign literature on the 
su bject, however, is extensive. The following may be mentioned : Bartin, 
'De I’impossibilitd d’arriver k la solution definitive des conflits de lois’, 
Clunet, 1897, pp. 225-35, 466-95; Niboyet, Manuel de droit inter- 
national privd, pp. 496-523; Arminjon, Prdcis dt droit international 
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(i) The lex fori 

The prevailing view on the Continent, of which internal 
M. Bartin is the chief advocate,^ is that the Court seised 
of the matter must be guided by the conceptions of its 
own internalXvft. If, for instance, a foreign rule is under 
consideration, the judge must classify it according to 
the manner in which the corresponding rule of his own 
law has been or would be classified, or, if there is no 
exactly corresponding rule, then according to the man- 
ner in which the one that is most nearly analogous would 
be classified. 


(ii) The lex causae 

An opposite view is that the law chosen by the Private The uw 
International Law of the forum to govern the merits ‘otlmf the 
of the disputed matter must also control its classifica- merits of 
tion.2 It is argued, for instance, that a principle which '*** 
directs that the capacity of a testator is subject to the 
law of his domicil will be immediately contravened if 
the law of the domicil is not permitted to decide whether 
the particular facts raise a question of capacity. If the 
lex fori treats as form what the lex domicilii regards as a 
matter of capacity, it is obvious that the law of the 
domicil has not been allowed to govern capacity. 

(iii) The principles of analytical jurisprudence 
An English writer has contended with much cogency G«neni 
that classification must be based upon analytical juris- 
prudence and comparative law.s He states his thesis 
in the following words: 

“The rules of Private International Law are rules to enable 
the judge to decide questions as between different systems of 

privi, i. 128-48; Despagnet, ‘Des conflits de lois rektifs ila qualifica- 
tion des rapports juridiques’, Clunet, 1 898, pp. 2 5 3-7 3 ; SurviUe, C<mrs 
tUmentairt de Droit International Privi, 7th cd., p. 19, note 3. 

' See last note. This view is described more fully and criticized by 
W. E. Beckett, 1 5 B.T.I.L. (1934), pp. 49-58. 

* Despagnet, Clunet, 1898, pp. 225-55; see also 20 Columbia Law 
Review, 262-3. ’ W. E. Beckett, 1 5 B.T.I.L. (1934), pp. 58-60. 
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internal law— either between his own internal law and a given 
foreign law or between two foreign systems of law. These 
rules, therefore, if they are to perform the function for which 
they are designed, must be such, and must be applied in such 
a manner, as to render them suitable for appreciating the 
character of rules and institutions of all legal systems. Class!* 
fication is simply an interpretation or application of the rules 
of Private International Law in a concrete case and the con- 
ceptions of these rules must, therefore, be conceptions of an 
at^lutely general character. As I have already said, these 
conceptions are borrowed from analytical jurisprudence, that 
general science of law, based on the results of the study of 
comparative law, which extracts from this study essential 
general principles of professedly universal application — not 
principles based on, or applicable to, the legal system of one 
country only. Classification must, I suggest, be based on 
analytical jurisprudence.”* 

This undoubtedly is the most attractive of all the 
suggested theories, since it envisages one common test 
applicable to all cases in all countries, but doubt may be 
felt whether in the present imperfect state of learning it 
would produce uniformity of decisions. Even in the 
pure science of law, which is presumably what the term 
jurisprudence is meant to describe, ‘the essential general 
principles of professedly universal application’ are not 
remarkable for their number. It is no doubt true that 
an English judge must solve a problem of classification 
by the application of a process of analysis, but never- 
theless the principles of analytical jurisprudence that 
he consciously or unconsciously adopts will be those 
congenial to an English lawyer, not necessarily those 
that are accepted in foreign countries. 

The Eng- Our task, however, is not so much to weigh the 
u>h pr»c- merits of competing theories as to state, if possible, the 
regird to practice that is actually followed by the English Courts. 
***'**tten problem of classification has not unduly disturbed 
the judges of England, in fact a cynic might say with 


' See also Rabel, La Pnilime Je la Qualification. 
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some degree of truth that its existence has not even 
occurred to them, but nevertheless they have uncon- 
sciously adopted a practice from which it is possible to 
evolve a more or less coherent set of rules. The deduc- 
tion to be drawn from these rules is that, since the 
problem appears in different forms, it is impossible to 
specify any single system of law, such as the lex fori or 
the lex causae^ which shall in all cases be entitled to 
determine the question of classification. 

Classification, using the word in an extended sense, 
would appear to be required in the following circum- 
stances: 

(i) Classification of a rule of Private International Law 
itself. 

Superficially it often appears that a certain principle Uxfori 
is common to several systems of Private International 
Law, as for example, that which ordains that matters of ita own 
personal status shall be governed by the law of a person’s 
domicil. This apparent uniformity, however, disappears, temationai 
if there is disagreement upon what constitutes domicil. 

In France one view obtains, in England another, so that 
the place of domicil will vary according as the English 
or the French view is adopted. There thus arises a 
problem akin to classification, since the Court cannot 
apply the principle of the lex domicilii until it decides 
which of the various meanings that have been attributed 
to the word ‘domicil’ it proposes to adopt, until, in 
other words, it has interpreted its own principle of 
Private International Law. It is obvious on principle 
that in such a case it is essential to classify according to 
the lex foriy i.e. an English Court must assign to the 
conception of domicil that meaning which it has always 
borne in English law. To follow any other course would 
be to abandon the English rule for the choice of law. 
English law first defines precisely what constitutes that 
relation with a country which is called domicil, and then 
ordains that when a person is so related to, say, France, 
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certain questions affecting him shall be governed by 
French law. Such is the appropriate law according 
to the English view if such is the relation. But if 
the Court were to follow the French meaning of 
domicil, according to which perhaps the propositus is 
domiciled not in France but in England, it would 
be compelled to apply a rule of internal law which is 
inappropriate according to the view preferred in this 
country. Practice is here in accordance with theory, 
for it is well established that an English Court must 
follow its own law in attributing a meaning to the 
word ‘domicil’.* 

Again, the well-established presumption of many 
systems of Private International Law, that the law of 
the country where a contract is made shall govern certain 
questions arising between the parties, immediately raises 
a further question, namely, where is the contract made i 
The English view is that a contract is made at the place 
where the letter of acceptance is posted, but Russian 
law, for instance, prefers the place where the acceptance 
is received.* Although the reasoning in favour of the 
lex jori is not so strong as in the case of domicil, it appears 
that here also an English Court must adopt the rule of 
its own law. 

(2) Primary Classification, 

Prinuty Primary classification is the allocation of the issue to 
correct legal category. It is a classification that 
ctte» the whether consciously or unconsciously must always be 
j g unless the legal nature of the issue is appre- 

ieg*i cue- ciated it is impossible to take any step towards a solution 
^ of the case. This is due to the fact that rules for the 
choice of law are designed to suit the varying nature of 
the diverse matters that require judicial intervention. 
Generally, the determination of the nature and character 
of the issue presents no difficulty, as for example where 
‘ Infra, p. 168. 

* 20 Columbia Law Review, 247. 
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the validity of a legacy is disputed. In such a case the 
substantial validity or a will of movables undoubtedly 
represents the issue, and it is therefore equally un- 
doubted that the question must be referred to the law 
of the testator’s domicil. But even if the function of 
primary classification is limited to the allocation of the 
issue to its correct legal department, as in the above 
illustration, the process is not always so simple. Thus 
Private International Law directs that the law of the 
matrimonial domicil shall govern the mutual rights of 
spouses, and that a claim to inherit land shall be sub- 
mitted to the lex situs, but how can the primary step of 
determining the lex causae be taken unless it is clear 
whether the dispute raises a question of succession or 
of marital rights 

When we say, however, that primary classification is Meaning of 
the allocation of the issue to its correct legal category, 
the word ‘issue’ is used in a more extended sense. The 
assignment of a cause to its correct legal department, 
such as to the law of succession, does not necessarily 
and finally classify the decisive or crucial issue, i.e. the 
essential matter disputed by the parties. This may well 
be the true nature of some rule of English or of foreign 
municipal law. 

The action, for instance, may concern the validity of a 
marriage solemnized in England. One of the parties, taking 
his stand upon the principle of Private International Law that 
capacity depends upon the lex domcilii, may prove his domicil 
in France and then rely upon a rule of French law which 
declares him to be incapable of marriage.^ 

If this rule of French law is to be taken as affecting 
capacity, the English Court has no alternative but to 
declare the marriage void. But suppose that the rule is 
ambiguous in the sense that it is not clear whether it 
regulates capacity or formalities, and suppose that the 
other party maintains that it has the latter function. 

* See the example given below at p. 32. 

^ See the fourth illustration given below at p. 34. 
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Here is the decisive issue. Once it is settled, the road 
towards a solution of the dispute is clear. If the rule is 
classified as being of a formal nature, it will have no 
effect unless the marriage was solemnized in France 
(for formalities are governed exclusively by the lex loci 
celebrationis)^ but if it is classified as affecting capacity, 
it must be applied irrespectively of the place of 
marriage. But the vital fact to establish in such a case 
is — according to which law, French or English, must 
the true nature of this particular rule be determined.? 
This question is of decisive importance, for if the 
rule affects capacity according to French law but form 
according to English law, then the lex causae that 
governs the present status of the parties will vary accord- 
ing as the French or the English view of classification 
is followed. 

instincea In short, then, primary classification is needed when- 
maiycUssi- impossible to choose the appropriate law until 

fiction the true character of the issue raised by the pleadings is 
needed determined. The problem arises in a number of different 
forms, but it may be illustrated by the following hypo- 
thetical cases. 

(i) Does A widow with a domicil in France claims a share of the 
ce*m liw°of land belonging to her deceased husband. Suppose that 

succession according to English doctrines the governing law is the lex 
or of mari- situs in the case of succession to land, and the law of the 

tal rights? domicil where a claim concerns the mutual property rights of 

husband and wife. Suppose further that English internal law 
allows no right of succession to a widow.* 

On these facts the widow will clearlj* fail if she claims 
by way of succession, but if she denies that the right 

* Cp. The Maltese Marriage Case, Cluttet, 1891, p. 1171, much 
discussed by M. Bartin; and see Arminjon, Prlcis de droit isstemational 
privi, p. 136; 15 B.T.I.L. (1934), p. **ote i. Marriage creates 
a certain system of mutual rights with respect to the property of the 
spouses. In France, e.g. le r/gisae de la cosnsnussauti Ugale comes into 
operation if the parties marry without a marriage settlement, as they 
generally do. For a full discussion see Amos and Walton, Introductiost 
to Frettch Law, p. 283 et seqq. 
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which she claims belongs to the category of succession 
and invokes a rule of French law on the ground that 
it concerns the mutual property rights of spouses, a 
primary question of classification immediately arises, 
for it is impossible lo choose the appropriate principle 
of Private International Law until the legal issue has 
been clearly determined. 

The position may be further illustrated by In re (H) Docj 
Martin v. Loustalan.^ 

concern 

A spinster, after making a will, married a domiciled Eng- ^®nVary or 
lishman and subsequently died domiciled in France. By matrimo* 
English internal law a will was revoked by marriage, but“'*****^ 
there was no similar rule in French law. 

The function of primary classification on these facts 
was not fulfilled by the bare pronouncement that the 
issue was the revocation or the non-revocation of 
the will, but it was necessary to make a deeper analysis 
in order to decide whether the rule that a will is 
revoked by marriage was a part of matrimonial or of 
testamentary laws. The question of revocation was 
determinable by English law if it was a matrimonial 
matter but by French law if it was of a testamentary 
nature. 

A further example is afforded by the case of In re (iii) Does 
Wilks? 

concern 

A man died domiciled in Ontario, Canada, possessed Inter 
alia of a large block of shares in an English company. The tion or of 
issue before the Court was whether the English administrators succession? 
were compelled to sell these shares immediately or whether, as 
they desired, they could postpone the sale until a more favour- 
able moment. 

The primary question here was whether the issue fell 
within the province of the law of administration or the 
law of succession. Is the time at which a sale must be 
effected a matter that concerns administration of assets 

* [1900] P. 21 1. 

* [1935] I Ch. 645. 17 B . r . LL . (1936), 214-15. 
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or succession ? If the former, it is governed by the law 
of the place where the assets are situated, but if it con- 
cerns succession it is regulated by the lex domicilii of 
the owner at the time of his death. The determination 
of this primary question of classification was of decisive 
importance in the present case, for by English law the 
administrators had a discretionary power to postpone 
the sale, but by the law of Ontario an immediate sale 
was obligatory. 

Lutfori In such cases this primary question of classifica- 
tion must of necessity be decided according to the lex 
ckMifieZ Jori^ i.e. it is the English judge alone who, by making 
»bove*Mi« analysis of the issue, must determine its true 

nature and assign it to its correct legal category. It 
is impossible to classify according to the law that is 
ultimately to govern the legal relationship, for until the 
process of classification is complete the legal relationship 
IS unknown. If the law which is finally to regulate the 
matter (i.e. the lex causae) depends upon classification, 
how can a classification be made according to that law ? 
It may seem arbitrary to apply the lex fori exclusively, 
but each system of Private International Law is based 
upon its own indigenous system of classification, and 
it is no more justifiable to abandon this than it is to 
abandon its rules for the choice of law. 
ne^on**f instance of a different type may be taken 

uiilfic*. front the much discussed case of Ogden v. Ogden.^ 
tion that Suppose that the English court is asked to annul a marriage 
which a domiciled Frenchman has contracted in England 
OiJtH with an Englishwoman, without obtaining the consent of his 
parents as required by French law. 

The first obvious and elementary observation to make 
here is that the issue is the validity of the marriage. 
This, however, does not carry us far. To effect a v^id 
marriage several requirements varying in nature must 
be observed.^ Thus, for instance, the parties must be 
« [1908] P. 46. 

* ‘Solemnization of marritge is not confined to the ceremony itself. 
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of full cajMcity and certain formalities must be adopted. 

English jPrivate International Law, by rules that are 
binding upon the Courts of Eneland, selects the parti- 
cular system of internal law which is to govern each 
of these necessary factors — capacity, form, and so on — 
should any one of them be in question. But of course, 
the relevant principle of Private International Law can- 
not be ascertained until the factor that requires judicial 
consideration has been determined. Therefore the issue 
must be further analysed. 

Now the contention before the Court is that the Doe* » ruu 
marriage is invalid owing to the absence of parental 
consent. But what is the nature of a rule that requires a marriage 
somebody’s consent to a transaction.? Does it affect •f“‘**P** 
capacity or form r To put the question in another way form? 
-—what is the essence of the present contention .? Is it 
that the husband lacked full capacity or that a reauisite 
formality was disregarded? Until this is established 
progress towards a solution of the case is impossible, for 
whether Private International Law demands the applica- 
tion of French or of English internal law depends 
entirely upon whether the question at issue is one of 
capacity or of form. A particular rule of French law 
has been pleaded. If that rule imposes a formality not 
required in England, the judge must disregard it and 
must pronounce the marriage valid; but if it prohibits 
the union, it must be allowed to operate in England, 
since it is part of the legal system that is entitled to 
govern capacity. 

Here, then, is a problem of classification for the judge. Thefa*/«" 
He must decide this preliminary fact — ^what is the*JJ^^*‘“ 
nature of the French rule ? In order to reach a decision 
he examines the terms in which the rule is expressed, 
and he considers the construction put upon it by French 
expert witnesses, but he must ultimately determine its 

It legitimately includes the various steps or preliminaries leading to it.* 

A. G.for Albtrtt H Ntilm v. Underwood, [1934] 4 D.L.R. 167, per 
Rinfret J., cited Falconbridge, $3 L.Q.R. 353. 
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true nature by an application of the canons and prin- 
ciples recognized in England. If the rule reaas as 
follows : 

'The son who has not reached the age of 25 years cannot 
contract marriage, without the consent of his &ther and 
mother}** 

it would seem that it must be classified as affecting the 
capacity of the parties. If this is so, a decree of nullity 
must be pronounced, for English Private International 
Law directs that a rule relating to capacity which is 
recognized by the lex domicilii of both parties, must be 
recognized and applied in England. 

If, on the other hand, there is an additional clause to 
the rule given above, providing that a son who makes 
a formal request for consent on three occasions separated 
from each other by at least a month may marry against 
the wishes of his parents,* the rule would be taken to be 
nothing more than the imposition of a formality; and 
this would be so even though in France it was regarded 
as applying to marriages abroad. In this case French 
law would be disregarded, for the one subject to which 
it is relevant, namely the substantive validity of the 
marriage, is not affected by a rule concerned with 
formalities. In reaching this conclusion the English 
Courts would be influenced by the fact that the English 
internal rules concerning consent have been classified 
as appertaining to form. 

Inevitable As we havc Said it may seem unfortunate that a 
***** French rule should be classified solely according to 
govern English notions, for obviously this may result m a 
eiaelifie^ ^ecision the opposite of that which would be reached 
tion by a French lawyer. There is, however, no reasonable 
alternative. A national system of Private International 
Law is necessarily based upon the national system of 
classification. Rules for the choice of law constitute 

' This was the rule under consideration in Ogden v. Ogden. 

* As was the case in the French rule relied upon in Simonin v. Mallae 
(i860), 2 Sw. Se Tr. 65 ; injra, p. 230. 
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perhaps the most important part of Private International 
Law, but the national view of the most appropriate 
governing law cannot be divorced from the national 
view of the matter that requires to be governed. If an 
English judge applies French law merely because a 
French lawyer would regard the question sub judice as 
one of capacity, though in England it is regarded as 
one of formal validity, the result is the application of a 
legal system which in this country is considered in- 
appropriate to the matter in hand. If such a submission 
were made, it would be equally justifiable to prefer the 
French to the English rule for the choice of law, which 
is indeed the course that is advocated by those who 
preach the doctrine of renvoi^ 


(3) Secondary classification. 

Secondary classification cannot be requisite until N»ture of 
after the lex causae^ i.e. the law applicable to the case, 
has been established. It is the process by which the tion Wns- 
juridical nature of some legal rule, institution, or trans- 
action is determined. Let us suppose that in an action 
before an English Court for breach of a contract made 
by A with B it is established that French law is the lex 
causae^ i.e. that all matters in issue between the parties, 
except those relating to procedure, are to be governed 
by the law of France. Let us further suppose that any 
one of the following points are raised in the course of the 
action. 

(i) B pleads that he is a partner, and that by a rule of French Character 
law he cannot be sued separately until proceedings have been 
taken against the partnership property. 

Here the foreign rule needs classification, for it may 
mean, either that B incurs no liability whatsoever until 
the partnership has been sued, or that, though un- 
doubtedly liable, he cannot be sued in a French Court 
unless an action agc.:»st the partnership has already 

* Infra, p. 47 et seqq. 
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failed. If the former conclusion is correct, the action 
against B must be dismissed, but if on the latter hypo- 
thesis the rule relates merely to French procedure, the 
action will succeed, for English law exclusively governs 
all procedural questions. 

ChtnetCT (ii) B pleads that he has been adjudged a prodigal in France, 
^«it!on°nn* therefore by F rench law his comtil judiciairt should 

eerttitt have been joined in the action. 


CUss of 
tranitction 
uncertain 


Here the French institution or status of prodigality 
requires classification. What is its character? Does it 
mean that B is entirely immune from liability, or merely 
that the joinder of the conseil judiciaire is necessary in 
any action against him ? 

(iii) B pleads that the contract contains a gold clause' under 
which the amount due from him is different from that 
claimed by A. 


Here the gold clause transaction requires classification, 
for the extent of liability depends upon which of the 
well-known types of clauses the one in question re- 
presents. 

Lt* causae It is dear that with one important exception secondary 

iiTnn*irj dassification must be effected according to the lex 
cUMifiet- causae. The exception is this, that if the result of 
*'®“ classifying some English or foreign rule in the manner 
adopted by the foreign lex causae is to infringe a rule of 
English internal law which is regarded in this country 
as a rule of procedure, then the English classification 
must be followed. 

Exception That this exception is justifiable cannot be doubted. 
pwiSurri inevitable that in the sphere of substance and pro- 
ruie cedure an English Court which encounters an English 
rule of procedure should adhere rigidly to its own prin- 
ciples of classification. No Court can be expected to 
disregard one of its well-established procedural rules 


' Infra, p. 369 et seqq. Gold clauses fall into three distinct classes. 
Each dause must be construed, presumably in accordance with the 
lex cansae, to determine the class into which it falls. 
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merely because the particular action happens to contain 
a foreign element. Let us take the following case: 

A verbal contract is made in F ranee by which A, a F rench- 
man, agrees to pay B, also a Frenchman, jCStOOO in considera- 
tion of B’s promise to marry A*s daughter. When sued in 
England for breach of contract, A pleads the Statute of 
Frauds, s. 4, according to which a verbal contract of this 
nature is unenforceable. 

The Private International Law of England provides 
that any question touching the formal or essential 
validity of this contract shall be governed by French 
law, but that all questions appertaining to procedure 
shall be regulated exclusively by English law as being 
the /m fori, English law holds that the rule enacted by 
the fourth section of the Statute of Frauds relates to 
procedure,* but suppose that French law has no analo- 
gou^rovision, and suppose further that it would classify 
the English provision as relating to form, not to pro- 
cedure. In other words the plaintiff can establish that 
had he sued in France he would have been successful. 
In this conflit de qualifications is the English Court to 
adopt the French classification on the ground that 
French law is in general the law that governs the rights 
of the parties? The answer must be in the negative. 
Normally the lex causae should be omnipotent, but this 
cannot be so if the result is to contravene an English 
rule of procedure. A Court which has consistently acted 
on the assumption that one of its own rules is pro- 
cedural in nature can scarcely allow its view to be 
disturbed in a limited class of cases merely because 
a foreign Court would have acted on a different as- 
sumption. This principle, that a rule classified as pro- 
cedural by English law must always retain that character 
in an English Court, sometimes operates harshly, for it 
often means that a right effectually acquired under a 

* Leroux v. Brown (1852), 12 C.B. 801. See also Nikakhand 
Novnkhnnd v. MtMulUn, [1934] i K.B. 171 with regard to the 
Moneylenders Act, 1927. 
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foreign governing law is refused recognition in Eng- 
land.* The fault lies, however, not with the principle 
itself, but with the somewhat exuberant manner in 
which English law has extended the field of procedure. 
The unwise characterization of a rule as procedural is 
inimical to the main purpose of Private International 
Law. 

Logical Let us now consider the general rule which, it is 
****jj" submitted, prescribes that the classifications, other than 
should primary classification, recognized by the lex causae^ 
second'™ whether foreign or English, must be adopted by the 
classifica- Court that is seised of the matter. 

In our discussion we will presume that an English 
Court is seised of the matter and that the lex causae 
is, in whole or in part, a foreign system of law. 

Once it has been established that by the Private In- 
ternational Law of England a foreign legal system is 
the appropriate law to govern the whole of a particular 
transaction, it is only logical to admit that the foreign 
law shall henceforth govern the matter in every respect. 
To rule otherwise is to stultify the English rules for the 
choice of law. If the Court has already decided that 
English law is inapplicable, since all the facts and events 
concerning the matter are connected with country X, 
why should it discard just that one part of the law of X 
which comprises the rules of classification 

Iiut>nce of Suppose that F rench law requires, but that English law 
aforeip does not require, a certain kind of contract to be made in 

iug'a'co'n- writing. Suppose also that French law regards writing as a 

tract to be formality, but that English law would treat the requirement 
m writing procedural in nature. 

If two Frenchmen make a contract of the supposed 
kind in France creating obligations which are to be 
performed solely in that country, English Private In- 
ternational Law prescribes that French law shall govern 
all questions arising between , the parties except those 

• I^erouxv. Breton (1852), 12 C.B. 801, infra, p. 636. 
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relating to procedure. If, now, an action for breach of 
this contract is brought in England, can it be argued 
that the French requirement of writing according to 
the English principles of classification relates to pro- 
cedure, that no rule of procedure is relevant unless it 
forms part of the lex forty and that therefore the contract, 
though it would be unenforceable in France is valid in 
England ? The argument is obviously untenable. The 
principle of English Private International Law, as we 
shall see later, is that a contract formally valid by the 
law of the country with which it has the closest con- 
nexion must be regarded as valid by an English Court, 
but if in our hypothetical case we deny to French law 
the right to decide whether writing is a formality or not, 
then we exclude our own principle. Moreover, we 
create a liability that is denied by the legal system which, 
according to English Private International Law, is en- 
titled to determine liability. 

T cannot conceive’, said Eyre C.J., ‘that what is no per- 
sonal obligation in the country in which it arises, can ever be 
raised into an obligation by the laws of another.’* 

Such, however, would be the result if, in the present 
hypothetical case, the English view of classification were 
to prevail over that of the French. 

Or take the converse case. Suppose that French law 
would classify the need for writing as a mere rule of 
procedure applicable only if the action is brought in 
France. Suppose, in other words, that by analogy to 
the English view of section four of the Statute of 
Frauds, it regards the contract as being one of im- 
perfect obligation, i.e. unenforceable by action in France 
but valid in all other respects. In such a case an English 
Court, directed by its own Private International Law to 
determine substantial validity by French law, and find- 
ing no impediment there except one affecting French 
procedure, ought obviously to uphold the contract. 

* Melon V. Duke de Fitvyames (1797), i Bos. & P. 138, 141-2. 
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Omaipo- There is little doubt that the view expressed here 
represents the attitude adopted by the English Courts, 
eoinited by lu Genera/ Steam Navigation v. Guillou} an action was 
EnfUiiihw brought in England against the director of a French 
shipping company in respect of a collision on the high 
seas. The issue was the personal liability of the French 
director for the tort of his servant, the master, and it 
therefore fell to be governed by French law. The third 
plea to the action was as follows: 

By the law of France the defendant was not responsible for 
or allowed to be sued or impleaded individually, or in his own 
name or person, in any manner whatsoever, but by the law of 
France the company alone . . . was responsible for, and liable 
to be sued for, the said causes of action. 

If the rule of the lex causae was of a procedural nature, 
it would be disregarded in the English action, but if 
it affected the substance of the matter and signified 
complete immunity from liability, it was binding on the 
English Court. It was necessary to place this foreign 
rule in the category either of procedure or of substance, 
but the crucial question so far as we are at present con- 
cerned was whether the view of French or of English 
law on the matter must be followed. In our submission 
it is clear from the judgment of Parke B. that the one 
aim of the Court was to ascertain how the rule was 
classified in French law. 

cumMc*. The subject may be further illustrated by reference 
to Statutes of Limitations. The English statutes are 
Limitation classified by English law as imposing rules of pro- 
cedure.* Therefore an action brought in England on a 
claim that is governed as to substance by a foreign law 
will fail, if it is outside the period prescribed % the 
English statute. This exemplifies the exception to our 
rule. If, however, the right of action is not barred 
by English law but is affected by a statute of Limita- 
tions of the foreign lex causae^ then, according to the 

* (1843) 11 M. & W. 877, infira, pp. 649-51. 

* Infra, p. 638 et seqq. 



SECONDARY CLASSIFICATION 43 

principle now advocated, this statutory limitation ought 
to be classified solely by reference to the foreign law. 

If, according to the doctrine of that law, the statute 
affects the substance of the claim it must be allowed to 
operate in England, but if it affects procedure it must 
be disregarded. Whatever test is usual in the foreign 
country for differentiating between rules of substance 
and rules of procedure ought to be applied by the 
English Court. 

It cannot be said, however, that English judges have 
hitherto proceeded in this manner. In the leading case 
of Huber v. Steiner' the Court of Common Pleas, instead 
of inquiring whether a French rule of limitation related 
to substance or to procedure in the view of French law, 
applied a test congenial to itself, namely the distinction 
between extinction of the remedy and extinction of the 
right, which was not shown in evidence to have been 
the correct test in France. The judges, in other words, 
employed English instead of French reasoning, in order 
to ascertain the true nature of a French rule.* 

One difficulty in this connexion is to fix the law OmwSm. 
which determines whether objects of ownership fall into 
the category of movable or immovable property. The into mw- 
general principle of Private International Law is that 
immovables are governed by the lex situs. Another 
common doctrine is that the beneficial succession to 
movables is subject to the law of the country in which 
the deceased person was domiciled at the time of his 
death. If the issue before the English Court is a claim 
to a share of the property situated in France by a testator 
who died domiciled in England, Private International 
Law makes the right of the plaintiff depend upon 
French law if the thing claimed is an immovable, but 
upon English law if it is a movable. But whether an 
ooject of ownership is to be treated as movable or 

* (183s) 2 Bing. N.C. 202; (1934X PP* 67-8; 75-6. 

* Seeidso ScdMttc. dt Preymv.Keffet, Tit 7 V'Mr«/,Nov. 2, 1933, 
cited B.TJ.L., sufra, pp. 75-6. 
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immovable is not always obvious, for in the eye of 
most legal systems certain movables are immovable, 
certain immovables are movable, and there is no univer- 
sal test which will place an object into one or the other 
class. Therefore, in the hypothetical case that we have 
suggested, the question once more arises — ^which of 
these laws, French or English, is to classify the nature of 
the property that forms the subject-matter of the claim ? 

Niture of It would scem that, strictly speaking, here is a case of 
detomtaed Called primary classification. The lex fori 

by Ux situs which subjects immovables to the lex situs can rightfully 
claim to designate what it means by immovables. On 
the other hand it may be objected in the interests of 
commercial security that persons w'ho enter into a mer- 
cantile transaction with regard to an object are entitled 
to assume that it is subject to the system of ownership 
obtaining in the place where it is actually situated. This 
would be a more persuasive argument if the subject- 
matter of ownership was confined to corporeal and 
material objects capable of occupying a situation in 
space, and if it did not comprise, as in fact it does, a 
number of incorporeities frequently divorced from phy- 
sical situation in any one place.* The argument based 
on practical utility, however, has favourably impressed 
the English judges, who, without perhaps giving much 
thought to the logic of the matter, have held that 
whether an object falls into the category of movables or 
immovables must be decided according to the principle 
of classification recognized by the lex situs.^ 

Part pUyed A final word may be added with regard to the role of 
wit^ foreign expert witness. In primary classification his 
ncisea evidence is persuasive,^ but in secondary classification it 
is decisive. In this latter case the English judge must give 
effect to the evidence if it establishes beyond all doubt 
the true character of the rule, institution, or transaction 

* See generally, Arminjon, PrMs de droit international privl, pp. 
* 42 - 3 - 

* Infra, pp. 409-1 1. 


* Supra, p. 35. 



SECONDARY CLASSIFICATION 45 

in issue; but of course, if evidence of a conflicting nature 
is given by opposing experts, then the judge must decide 
as a fact what character is ascribed to the matter by the 
foreign law. 

3. THE MEANING OF THE EXPRESSION 
‘THE LAW OF A COUNTRY’ 

Rules for the choice of law, as we have seen, indicate whit do« 
the legal system that must be applied to the determina- 
tion of the issue that requires decision. If they indicate 
the law of a foreign country, a question that has seriously 
agitated both judges and jurists is the exact meaning 
that must be attributed to the expression — ‘the law of 
a country’. The difficulty is not obvious at first sight, 
and we may lament in passing that it has ever been 
allowed to arise, but it can be demonstrated by a few 
simple illustrations. 

(i) X, a British subject of English origin, dies intestate, The diffi- 
domiciled in Italy, and an English Court is required to 
decide the mode in which his goods shall be distributed. 

It is obvious in theory that the mode of distribution 
should be the same everywhere, in the sense that no 
matter what national Court deals with the matter there 
ought to be universal agreement as to what particular 
legal system shall indicate the actual distributees. The 
fact, however, that there are different systems of Private 
International Law militates against this ideal solution. 

Thus, to take the illustration given above, according to 
the English rules for the choice of law the question of 
succession ab intestato is governed by Italian law as 
being the lex domicilii of X at the time of death, but 
according to the Italian rules it must be referred to the law 
of England as being the lex patriae. In the case given 
above, for instance, an English Court has no option but 
to refer the question of succession to Italian law, while an 
Italian judge if seised of the matter is under an equal 
necessity to apply English law. The English judge, 
of course, is exclusively governed by his own system of 
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Private International Law, and must therefore decide 
that X’s goods shall be distributed according to Italian 
law. Despite this obvious conclusion, however, we are still 
confronted with the question — ^what is meant by Italian 
law? Does it mean Italian internal law, i.e. the rules 
enacted by the Italian Code analogous to section 
46 of the Administration of Estates Act, 1925, which 
regulate the distribution of an intestate’s property? 
Or does it mean the whole of Italian law, including in 
particular the rules of Private International Law as 
recognized in Italy ? If the latter is the correct meaning, 
a further difEcuIty is caused by the difference between 
the English and Italian rules for the choice of law, for 
upon referring to the whole of Italian law we find that 
the Private International Law part of that system refers 
us back to English law. This being so, the question is 
whether we are to ignore the divergent Italian rule or 
to accept the reference back that it makes. If we accept 
the reference back, are we to stop finally at that point 
and to distribute X’s goods according to the Adminis- 
tration of Estates Act? 

The difficulty may arise in an action for breach of 
contract. For instance : 

Difficulty (ii) By a contract made at Hamburg in German form 
containing expressions peculiar to German law, a merchant, 
resident in Hamburg, agrees to sell goods Hamburg to a 
London merchant. The purchaser brings an action in England 
to recover damages for short delivery. 

There is no doubt that Private International Law as 
established in this country requires the rights of the 
parties to be determined according to German law. But 
IS German law in this connexion to be understood as 
excluding or including its rules for the choice of law? 
If it is taken to include those rules, the English Court 
may possibly find that Germany has a different principle 
of Private International Law according to which the 
merits of the dispute fail to be decided by English law. 
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Again : 

(iii) By a contract made in New York, P appoints A his 
a^nt with authority to perform certain acts in England and 
France. An action is brought in England which raises the niflkuity 

question whether A has exceeded his authority. further 

iUuitrttcd 

The presumption of English Private International Law 
is that in such a case questions arising between principal 
and agent shall be referred to the law of the country in 
which the contract of employment was made, i.e. on 
these facts to the law of New York. Does this mean 
that the English Court must refer solely to the internal 
law of New York, i.e. to its domestic provisions relative 
to the powers of an agent, or that it must take notice of 
the Private International Law of that State. If the latter 
is the correct solution, the Court may find that on these 
facts the rules for the choice of law obtaining in New 
York would submit the question that has arisen to some 
other legal system. 

When a case is complicated in this fashion, owing to Potiibie 
a difference in the Private International Law of two 
countries, there are three possible solutions. These 
are as follows: 

The judge who is seised of the matter and who is referred by 
English Private International Law to, say, the law of France, 
may 

(i) take ‘the law of F ranee’ to mean the internal law of 
France; or 

(ii) decide the case on the assumption that the doctrine of 
renvoi is recognized by English law; or 

(iii) take ‘the law of France’ to mean the law which a 
French judge would administer if he were seised of 
the matter. 

These possible courses will now be described and the 
submission will be made that, though three judges have 
recently adopted the third solution, yet the true meaning 
of ‘the law of a country’ is the internal law of that 
country. 
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1. Court The first solution, and the one which it is confidently 
^ei^uw believed is the correct one, is to read the expression ‘the 

only law of a country’ as meaning only the internal or muni- 
cipal rules of that law. The following words of an eminent 
jurist would seem to represent the sensible and clear- 
sighted view : 

‘If England chooses the law of a person’s domicil as the best 
one to apply to a certain relationship, does she mean the 
ordinary law for ordinary people, his friends and neighbours, 
in that domicil ? Or does she include that country’s rules for 
the choice of law. Common sense could answer that the last 
alternative is absurd and otiose: a rule for the choice of an 
appropriate law has already been applied, namely our own. To 
proceed to adopt a foreign rule is to decide the same question 
twice over.’* 

This solution has been adopted in a leading case by 
the Surrogate’s Court of New York county,* and it 
appears to represent the established view throughout 
the United States of America.^ It has been definitely 
adopted in at least two early English decisions, one by 
aCourt of first instance,^ the other by the Privy Council.® 
It is, and always has been, unconsciously adopted in a 
multitude of decisions.^ 

2. Court The second solution is to apply the doctrine of renvoi. 

The operation of this famous but deplorable doctrine, 
trine of which presupposes that a reference to the law of a 
rtmmi country means a reference to the total contents of that 
law, including the rules for the choice of law, can best be 
explained by a concrete example. 

X, a British subject, dies intestate, domiciled in Italy, and 
an English Court is required to decide the mode in which his 
movaUe property shall be distributed. 

* Baty, Polarized Law, p. ii6. 

* [1919] 109 Misc. Rep. 696} Lorenzen’s Leading Cases, p. 834. 

* 10 Columbia Law Review, 344. 

* Hamilton V. Dallas, [i875] L.R. 1 Ch.D. *57. 
s Bremer n. Freeman, [1857] 10 Moo. P.C. 306. 

* Infra, pp. 66-7. 
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The English Court is directed by its own Private In- 
ternational Law to refer this question of distribution to 
Italian law as being the lex domicilii of the deceased. 

When, however, it examines the provisions relating to 
the conflict of laws contained in the Italian Code, it finds 
that in the case of succession to movables they prefer 
the lex patriae of the deceased to his lex domicilii^ and that 
if an Italian Court had been seised of this matter in the 
first instance it would have resorted to the law of Eng- 
land. Thus, the English Court finds itself referred 
back to English law as being the law of X’s nationality. 

There is a renvoi or remission to English law. 

If the Court accepts this remission and distributes the Operation 
property according to the Administration of Estates 
Act, it is true to say that the doctrine of renvoi is part of 
English law. Italian law has been allowed, not to give 
a direct solution of the problem under consideration, 
but to indicate what legal system shall furnish the final 
solution. Where the Court that is seised of the matter 
accepts the remission and applies its own internal law 
it recognizes the doctrine in its simplest form. Renvoi^ 
properly so called, is best exemplified by the well-known 
decision of the French Cour de Cassation in Forgo' 5 Case.^ 

Forgo, a Bavarian national, died intestate at Pau where he Doctrine 
had lived since the age of five. The question before the F rench 
Court was whether his movables in France should be distri- decision 
buted according to the internal law of F ranee or of Bavaria. 
Collateral relatives were entitled to succeed by Bavarian law, 
but under the Code Napoleon the property passed to the 
French Government to the exclusion of collaterals. French 
Private International Law referred the matter of succession to 
Bavarian law, but Bavarian Private International Law referred 
it to French law. The Caur de Cassation in France accepted 
the remission and applied the provisions of the Code Napoleon, 

Where, as in Forgo' s Case^ there are only two legal Doctrine 
systems concerned — where the reference is merely from 
country A to country B and back from B to A — the fooms 

* 10 (1883), p. 64. 
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doctrine of renvoi appears in its simplest form. It is 
called RUckverweisung by German jurists. A case may 
occur, however, where the reference is from A to B, and 
from B to C. Suppose for instance, that a contract has 
been made in Italy between a Frenchman and an Italian, 
and the English Court has to decide whether the French- 
man is of lull capacity. The presumption of English 
Private International Law is that capacity must be 
determined by Italian law as being the lex loci contractus^ 
but Italian Private International Law refers the question 
to French law as being the lex patriae. This form of 
reference from B to C is called W eitervervoeisung in 
Germany. Perhaps the best English equivalents of the 
two forms are remission and transmission. 

When, therefore, the English Court is called upon to 
distribute the goods of X, a British subject, who has died 
domiciled in Italy, it is at liberty, if it is of opinion that the 
doctrine of renvoi is recognized in this country, to accept 
the remission and to apply the internal law of England. 

It is not intended in these pages to expose the vaga- 
ries of the renvoi doctrine,' but the remarkable manner 
ineeniit- in which it requires a Court to follow its own principles 
iS^ortrine Private International Law up to a point, and then to 

^ The literature on the subject is immense; see e.g. Bate, Notes on 
the Doctrine of Renvoi \ Mendelssohn-Bartholdy, Renvoi in Modem 
English Lato; Columbia Law Review^ x. 190, 327; Law Quarterly 
Review^ xxiv. 133, xxvi. 91, and xlvi, 465 continued in xlvii. 271 ; Tale 
Law Journal, xxvii. 509, xxxi. 191; Harvard Law Review, xxi. 523; 
J.H.C.Morris, iSB.TJ.L, (1937), pp. 32-48; Dicey, p. 863 ct seqq.; 
Westlake, p. 29 et seqq. All the French writers deal fully with the 
subject. The two chief objections to the doctrine seem to be these: (i) Its 
application stultifies the Private International Law of the country in 
which it is accepted. The function of that department of law is inter alia 
to pronounce what legal system shall govern a case, but if a Court acts as 
the French Court did in Forgoes Case it deliberately surrenders its own 
criterion and accepts that of a foreign sovereign, (ii) Logically the doc- 
trine produ^'es no solution, for if the first reference is to the foreign law 
in its totality why should the remission to our law not also be the same? 
Thus the doctrine has been described as leading to an unending circle. 
See, however, the desistement theory of Westlake. 
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scatter them to the four winds is worthy of notice. 
Even the decisions that are cited in support of the 
doctrine agree with unfailing unanimity that English 
Private International Law must prevail over the foreign 
Private International Law with regard to three ques- 
tions, namely, 

primary classifications 

the appropriate rule for the choice of law; and 
thequestion whether the &ct 8 justify the application of that rule. 

It may be that Italian law in our case of X would not 
classify the question as one of succession, that on the 
facts it would not deem X to be domiciled in Italy, and 
that even if it admitted the Italian domicil it would 
attribute no importance to the fact. Nevertheless, it is 
universally agreed that each of these matters must be 
decided in the English way, even though the result 
would appear outrageous to an Italian judge. But having 
reached that stage, a renvoyiste deliberately contravenes 
the rules that have expressly been laid down for his 
guidance in such matters by his own law. He finds that 
X is domiciled in Italy according to English notions 
and then, even if an Italian Judge would hold the domicil 
to be elsewhere, says : ‘I will now apply the rules for the 
choice of law that an Italian Court would have applied 
to X had it considered him to be domiciled in Italy.’ 
The question may well be asked — why trouble at all to 
consider English Private International Law?* 

The practical and important question, however, is 
whether the doctrine of renvoi can be said to be part of 
English law. 

The following three cases are generally cited in 
favour of an affirmative answer. 

Collier v. Rivaz?- The facts here were as follows: 

A British subject, who according to English law was domi- 
ciled in Belgium at the time of his death, had executed four 

* On the aspect of the nutter see especially Mendelssohn-Bartholdy, 
in Modem English Lem, pp. 5-36. * (1841) a Curt 855. 
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codicils which, though valid by English law, were not made 
in the form required by Belgian internal law. He was not 
domiciled in Belgium according to Belgian law, since he had 
never obtained the necessary authorization from the Govern- 
ment. Xhe question was whether the codicils could be ad- 
mitted to probate in England. 

The relevant principle of English Private International 
Law was that the codicils could not be admitted to 
probate unless they complied with the formalities of 
Belgian law, fua the /ex domicilii of the testator. The 
outstanding statement in the judgment of Sir Herbert 
Jenner, and the one upon which a most remarkable 
theory has since been erected, is contained in the fol- 
lowing sentence: 

■ ‘The Court sitting here decides from the evidence of the 
persons skilled in that [Belgian] law, and decides as it would if 
sitting in Belgium.’ 

In another passage he said that the English Court 
‘must consider itself sitting in Belgium under the par- 
ticular circumstances of the case’. Armed with these 
excellent intentions he referred himself to the expert 
evidence, which had stated that according to Belgian 
law the deceased was not domiciled in Belgium and 
that consequently his succession must be governed, in 
the eye of Belgian law, by the law of England. Upon 
this Sir Herbert Jenner saw no difficulty in holding that 
a Belgian Court would apply English law to the case. 

Criticwmof There are two observations to be made on this con- 
elusion. First, if the experts meant to aver that Belgian 
Private International Law submitted the question of 
succession to English law because the deceased was not 
domiciled in Belgium, they were clearly wrong, for no 
inference as to the appropriate legal system to govern 
a particular matter can be drawn from a rule which con- 
trols the acquisition of domicil.^ A rule which specifies 
what is necessary to constitute domicil, is not concerned 

' Mendelssohn-Bartholdy, Renvoi in Modem English Law, pp. 62-3. 
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to direct what follows in the sphere of Private Interna- 
tional Law if a domicil is not obtained. Probably what 
the experts meant was that Belgian internal law had 
one rule for persons domiciled in Belgium and another 
for those whose connexion with that country was more 
remote. Sir Herbert Jenner himself said: 

‘Because it does not follow that Mr. Ryan, beinga domiciled 
subject of Belgium,! he is therefore necessarily subject to all 
the forms which the law of Belgium requires from its own 
native-born subjects. I apprehend there can be no doubt that 
every nation has a right to say under what circumstances it 
will permit a disposition, or contracts of whatever nature they 
may be, to be entered into by persons who are not native born, 
but who have become subjects from continued residence. . . . 
Every nation has a right to say how far the general law shall 
apply to its own born subjects and the subject of another 
country.’ * 

These words are undoubtedly correct if they mean that 
a legislature may in its internal law have different rules 
for persons within the jurisdiction according as they are 
nationals, residents, or visitors.* 

Secondly, it is clear that Sir Herbert Jenner in his 
temporary role of a Belgian judge was guilty of incon- 
sistency, for he discarded the first part of the expert 
evidence but adopted the second and dependent part. 
He repudiated the premiss but accepted the conclusion. 
The experts had said: ‘Because the deceased was not 
domiciled in Belgium we should apply English law.' 
Sir Herbert Jenner replied: ‘Just so; I am bound to 
hold that the deceased was domiciled in Belgium and 
therefore I accept your opinion that English law must 
be applied.' But what he ought to have decided if he 
regarded the deceased as domiciled in Belgium cannot 
be better described than in the following words of a 
learned writer : 

‘When the Belgian expert witnesses said that the will of a 

* i.e. of course, domiciled there according to English law. 

* At pp. 858—9. * Mendelssohn-Bartholdy, l.c., p. 60. 
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testator dying domiciled in Belgium was governed by Belgiw 
internal law and that the will of a testator not domiciled in 
Belgium was governed by some other law, and when the 
Court decided that the testator died domiciled in Belgium, the 
Court ought to have applied the law which the witnesses said 
was applicable to the case of a person domiciled in Belgium, 
namely, Belgian internal law.’> 

Sir Herbert Jenner cannot, therefore, be taken to have 
applied a Belgian rule of Private International Law. 
His decision, however, is correct if he proceeded on the 
assumption that Belgian internal law had one rule for 
persons who were domiciled in Belgium in the Belgian 
sense and another for those who were not, just as now- 
adays German internal law has one rule for Aryans 
and another for non-Aryans. 

Collier v. Rivaz is a strange decision and one which, 
whatever may be its true ratio decidendi^ is an uncon- 
vincing authority in favour of renvoi.^ 

Frtrt V. The second case is Frere v. Frere.^ 

Frtre 

A British subject domiciled in Malta made a will in 
England, which was valid by English law but void by the 
law of Malta, since it did not brar the signature of five 
witnesses. 

According to English Private International Law the 
formal validity of this will was a matter for Maltese law 
as being the lex domicilii. An expert witness, who ad- 
mitted that he knew of no express decisions upon the 
matter, stated that in his opinion such a will made out- 
side the island, either by a person of Maltese or foreign 
domicil or nationality, would not be adjudged void by 
the local Courts, provided that it satisfied the formalities 

' Dean Falconbridge, 46 L.Q.R. 479. 

* For a full criticism see Dean Falconbridge, ‘Renvoi and Succession 
to Movables’, 46 L.Q.R. 476-9; Mendelssohn-Bartholdy, Remei in 
Modem English Law, pp. 58-64. Abbott 24 L.Q.R. 143; J. H. C. 
Morris, 18 B.T.I.L. (1937}, pp. 43-4. 

^ [1847] 5 Notes of Cases in the Ecdesiastical and Maritime Courts, 
593 - 
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required by the law of the place where it was made. The 
English judge< merely repeated the expert opinion and 
said: *Then, can I say that this will is invalid according 
to the law of Malta ? Certainly not.’ There is no doubt 
that in its result this judgment constitutes an adoption 
of the doctrine of renvoi. Instead of applying Maltese 
internal law which was indicated by his own principle 
of the lex domicilii^ the judge relied on the lex actus which 
was the principle preferred by Maltese Private Interna- 
tional Law.2 

The last case in favour of renvoi is In re Ross,^ where Sou 
the validity of a will was in issue. •**“ 

The testatrix, who was domiciled in Italy, both in the Eng- 
lish and the Italian sense, made a will by which she entirely 
excluded her son from the list of beneficiaries. This exclusion 
was justifiable by English internal law but contrary to Italian 
internal law which required that one half of the property 
should go to the son as his Ultima portio. 

Luxmoore J. held that in accordance with the English 
rules for the choice of law the claim of the son to a 
legitima portio must be determined by Italian law as 
being the law of the domicil of the testatrix. He then 
put the question — what is meant by ‘the law of the 
domicil’? 

“Does the phrase so far as the English law is concerned, 
mean only that part of the domiciliary law which is applicable 
to nationals of the country of domicil (sometimes called the 
‘municipal law* or the ‘internal law’); or does it mean the 
whole law of the domicil, including the rules of Private In- 
ternational Law administered by its tribunals ? If the former 
contention is correct, then the English Court, in deciding a 
case like the present, is not concerned to inquire what the 
Courts of the domicil would decide if the propositus, instead of 

* Sir H. Jenner Fust. 

* For the far>reaching effect of this decision see Mendelssohn- 
Bartholdy, l.c., pp. 67-9. 

* C* 93®3 * Ch. 377. See 47 L,Q.li. 885-75 Mendelssohn- 
Bartholdy, l.c., pp. 38-44. 


T. 
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being domiciled in the foreign country, was also a national 
of that country. Whereas if the latter view is the correct one, 
the English Court is solely concerned to inquire what the 
Courts of the country would in fact decide in the particular 
case. In my view the latter is the correct view, as laid down by 
the English decisions. . . .”* 

Thus, the learned judge upheld the will on the ground 
that its validity fell to be determined by English internal 
law. 

Rss! V. Ross We must now inquire whether this decision confirms 
reMgni« proposition that renvoi is part of English law. 
retfvoi as Superficially such indeed appears to be its effect, for 

process of reasoning upon which it is based may 
justifiably be described as follows: 

The English judge is referred by his own Private Interna- 
tional law to the law of Italy. 

He then finds that Italian Private International Law refers 
the matter to English law as being the lex patriae of the 
testatrix. 

He accepts this remission and applies English internal law. 

This, however, would not appear to be the true ratio 
decidendi. What the judge did was to adopt the third 
possible solution mentioned above,^ that is, he put 
himself into the position of an Italian Court, and then 
ascertained what decision that Court would have given 
had it been seised of the matter.^ He was then informed 
that renvoi was not recognized in Italjr and that an 
Italian judge, after being referred by his own Private 
International Law to the lex patriae^ would have dis- 
regarded the remission made by the lex patriae to the 
Italian lex domicilii., and without further ado would 
have applied English internal law. For these reasons 
the English judge, having made this forensic journey 
to his own satisfaction, decided that he also must apply 
English internal law. 


' Luzmoore J., at pp. 388-9. 

* Sufra,p.ifT. 


* At p. 403. 
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Now, if this be the true ratio decidendi^ the decision 
certainly does not establish that renvoi is part of English 
law. It does not even consider the question. All that it , 
does is to consider whether the doctrine is part of the 
foreign lex domicilii. 

The illogical and subversive character of this attitude For Eng- 
can scarcely be exaggerated. It is illogical, because it 
defeats the purpose which a national system of Private position of 
International Law is designed to effect, i.e. to indicate 
the mode in which a conflict of laws must be solved. It illogical 
is essential to distinguish a rule of internal law from a 
rule of conflict of laws. It has been well remarked by 
a learned German writer that: 

‘The former has no dimension in space at all and therefore 
needs an additional rule which gives it a proper allocation. 

The latter rule, however, must not be in the same plight, 
or else there would be an interminable chain of references; it 
must have the simplest possible dimension in space, and that 
is provided by its connexion with the Court which has to apply 
it. A conflict between the laws that solve a conflict of laws is 
an absurdity. The judge must have a single, unequivocal 
applicable rule for the solution of a conflict. That single rule 
would be provided in an ideal way if we had a single universal 
law of conflict of laws, but as we have not yet reached such 
a perfect state of things, the judge must find the solution in 
the only other system of law with which he is directly and 
singly connected, the lex fori.'^ 

Again the attitude recommended by In re Ross is sub- For English 
versive, since it involves a conscious neglect of the rules 
that are binding upon the Court. Here is a rule position of 
binding upon the English Court which requires that , 
the succession to X’s property shall be referred to breach of 
Italian law as being his lex domicilii at the time of death. English Uw 
The question thus remains — to what does English law 
refer when it chooses the lex domicilii} The expression 
is admittedly ambiguous, for it may mean the internal 
rules of Italian law or the system of law that an Italian 

* Mendelssohn-Bartholdy, Renvoi in Modern English Law, p. 83. 
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judge would apply. To resolve this doubt it is necessary 
therefore to study the origin and reason of this parti- 
cular rule for the choice of law. If we discover why 
English law has chosen the law of the domicil we shall 
know what it means by the expression. Surely the 
considerations that influenced the founders of the 
doctrine were of this nature: 

If X takes up his permanent abode in Italy, and so virtually 
becomes an Italian, his succession ought in the nature of things, 
and certainly in our view, to be regulated by exactly the same 
law that applies to native-born Italians. It is inappropriate that 
in such circumstances the matter should be referred to English 
law with which X has no longer any connexion. This no doubt 
is not the universal view, for some nations hold that the law 
of X’s nationality should apply irrespectively of his permanent 
abode, but our view is that a man who lives permanently in a 
country ought to occupy the same position as its native-born 
inhabitants. 

Any rule for the choice of law has been deliberately 
imposed after mature consideration of such arguments 
as may be advanced in favour of this or that internal 
law. The particular rule under discussion represents 
the essentially English view that whenever a man is 
connected with a country by the tie of domicil his will 
should be subject to the internal law that applies to 
the national inhabitants of that country. If this is so, 
on what possible ground can the English Court justify 
its action in casting aside its own rule for the choice of 
law in favour of one that is preferred abroad, for that 
is what occurs when it gives the same decision as a 
foreign Court would have given had it been seised of 
the matter. That such a departure from the law of 
England is indefensible, has been neatly stated by an 
American judge : 

*It has been argued that the New York Court should con- 
stitute itself a French Court; the assumption being that it is 
charged with the administration and enforcement of French 
law in the same manner as a French Court is charged. But 



THE LAW OF A COUNTRY* 59 

this assumption is erroneous. The New York Court was 
created and exists for the purpose of enforcing the New York 
law, including the staters own rules as to the conflict of laws.*i 

Self-efFaccment may be a fine moral gesture, but there is 
nothing to commend it if the judge who indulges in it 
flouts the law that it is his duty to administer. 

At this point it is necessary to consider the remark- 
able and somewhat baffling decision that was given in 
the case of In re Annesley? The facts were these: 

An Englishwoman at the time of her death was domiciled 
in France according to the principles of English law, but was 
domiciled in England in the eye of French law, since she had 
never obtained the authorization of the Government which, 
before 1 927, was necessary for the acquisition of domicil.^ Her 
testamentary dispositions were valid by English municipal law, 
but invalid by French municipal law, since she had failed to 
leave two-thirds of her property to her children. 

Russell J. held that the validity of the dispositions must 
be determined by French municipal law. His reason 
for reaching this conclusion was that a French Court, 
had it been seised of the matter, would have applied 
French municipal law. Two passages indicate what was 
in the learned judge’s mind. 

T accordingly decide that the domicil of the testatrix at the 
time of her death was F rench. F rench law accordingly applies, 
but the question remains: what French law? According to 
French municipal law, the law applicable in the case of a 
foreigner not legally domiciled in France is the law of that 

* In re TaiimaJge (1919)9 109 Misc. Rep. 696, 181 N.Y. Supp. 
336; Lorenzen’s cases 834. 

* [1926] Ch. 692. 

^ Article 13 of the French civil code provided that a foreigner 
authorized by the Government to establish his domicil in France should 
enjoy all dvil rights therct but that the benefit should cease after five 
years unless he obtained naturalization. Therefore, a person might well 
be domidled in France in the full English sense of the term, but not 
domidled there in the eye of French law. Artide 13, however, was 
repealed on August loth, 1927, by the New Nation^ty Act: see 46 
L.Q.R. 478 - 4 . 
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person’s nationality, in this case British. But the law of that 
nationality refers the question back to F rench law, the law of 
the domicil; and the question arises, will the French law 
accept the reference back, or renuoiy and apply French muni- 
cipal law?* 

I have come to the conclusion that 1 ought to accept the 
view that according to French law the French Courts, in 
administering the movable property of a deceased foreigner 
who, according to the law of his country, is domiciled in 
France, and whose property must, according to that law, be 
applied in accordance with the law of the country in which 
he was domiciled, will apply F rench municipal law, and that 
even though the deceased had not complied with article 13 
of the Code.’* 

This language bristles with difficulties. 

In the first place the meaning of the expression 
‘French municipal law’, which appears twice in the first 
excerpt, is far from clear. It would be comforting to 
conclude that in both places it is intended to mean 
French internal law, but later passages show with 
reasonable certainty that at the beginning of the sen- 
tence it refers to French Private International Law and 
at the end to French internal law. The purport of the 
passage, therefore, is that French Private International 
Law refers the matter to the law of Mrs. Annesley’s 
nationality. 

This is far from being a correct statement of French 
Private International Law. The French Courts in 1926 
would have said:^ ‘Mrs. Annesley, according to our 
view, was domiciled in England, not in France, and 
therefore the validity of her will must be determined by 
English law.’ They would have applied English law, 
not because it was the /ex patriae^ but because it was 
the lex domicilii. Thus, Russell J. first demonstrates the 
total irrelevance of the French view with regard to the 
place of domicil, and then bases his subsequent argu- 

* At. pp. 706—7. 

* At p. 708. 

® i.e. before Art. 13 of the Code was repealed, supra, p. 59, note 3. 
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ment upon what a French judge would have decided 
had he found the domicil to be in France.* 

These, however, are not the only peculiarities of the 
decision. The ultimate reasoning of the judge may fairly 
be paraphrased as follows: 

English Private International Law refers the matter to 
French law as being the lex domicilii 

A French judge would be referred by his own rules to 
English law. 

He would, however, find himself referred back by English 
Private International Law to French law. 

Renvoi is recognized in France. 

Therefore, a French Court would accept the remission, 
and in the result would apply F rench municipal law. 

Is there any logical reason why this process of ebb 
and flow should not continue indefinitely } Moreover, 
is there any reason why the remission should first be 
considered at the French end ? This surely is renvoi in a 
new form, for hitherto it has been understood to mean 
that if the Court which is seised of the matter finds a 
remission from the foreign law, it accepts the remission 
and applies its own internal law. But Russell J., as it 
were, adds another link. He favours a form of double 
renvoi. He never considers whether renvoi is part of 
English law, but temporarily dons the mantle of a 
French judge and inquires whether it is part of French 
law. Thus one comfort at least to be derived from the 
decision is that it is not an authority in favour of the 
recognition of renvoi by English law. On the other hand, 
it is in our submission an incorrect and a most regret- 
table decision, since it exhibits the same defective 
reasoning that characterizes the case of In re Ross. 

It is noteworthy, however, that there was an alterna- whit the 
tive and correct ground upon which the learned judge, 
had he not conceived himself to be bound by previous »houMh»ve 

been 

* Sec Dean Falconbridge, 47 L.Q,R, 280-1. *The fact is that one 
half of In re Annesley is inconsistent with the other’; J. H. C. Morris, 

1937, p. 40* 
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authorities, would have preferred to base his decision. 
This, which was the direct antithesis of that somewhat 
tortuous ratiocination that we have just considered, 
was the sound and sensible reason that the expression 
‘the law of a country’ means the internal law of that 
country. 

‘When we say that French law applies to the administration 
of the personal estate of an Englishman who dies domiciled 
in France, we mean that French municipal law which France 
applies in the case of Frenchmen. ’> 

Unfortunately, however, he could not bring himself to 
apply this straightforward view. 

Comptri- It will be observed upon a comparison of In re Ross 
"jfwtnd Annesley that in both cases the facts and the 

Anfuti^ issue were substantially similar,^ that in both the Eng- 
***** lish judges took the expression ‘the law of a country’ to 
include Private International Law, and yet that the 
system of internal law finally chosen to determine 
the dispute was English in the former and foreign in 
the latter case. The reason is that renvoi is recognized 
in France but not in Italy. The essential fact to observe 
is that if an English judge merely puts himself into the 
position of a foreign Private International lawyer, as 
nappened in both the Ross and the Annesley cases, the 
question whether renvoi is part of English law is entirely 
irrelevant. What matters is whether it is part of the 
foreign lex domicilii. If so, the final resting-place is 
foreign internal law, if not, it is English internal law. 
Thus, whether an English rule for the choice of law 
shall operate in the manner intended depends upon 
which of the foreign experts gives the more convincing 
evidence, for it must be remembered that the recogni- 
tion of renvoi by a particular foreign law is seldom a 
matter of certainty but is generally the subject of acute 
controversy among the learned. 

* At p. 700. 

* Except that in the Ro$$ cate the Italian Court would have agreed 
that the testatrix was domiciled in Ittfy. 
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Before we can express a final pinion as to whether 
renvoi is recognized by English Courts it is necessary ■‘****®’ 
to discuss In re Askew^^ which is the most recent decision 
on the matter. 

By an English nurriage settlement made upon the marriage 
of X, a domiciled Englishman, with his first wife, Y, it was 
provided that X, if he married again, might revoke in part the 
settled trusts and make a new appointment to the children of 
the subsequent marriage. Some time before 1 9 1 1 , X, who had 
long been separated from Y, obtained a German domicil. In 
19 1 1, having obtained a divorce from the competent German 
Court, he married Z in Berlin. Some time before the divorce 
a daughter had been born to X and Z in Switzerland. In 1 9 1 3 
X exercised his power of revocation and made an appointment 
in favour of the daughter. At his death in 1929 proceedings 
were taken in the English Court to test the validity of this 
appointment 

The correct solution would appear to be that theTi»<i«ci. 
appointment was invalid, since the appointee was in no 
sense of the term a child of a ‘subsequent marriage’, and n“<ie » 
was therefore not an object of the power This point, 
which would have excluded any reference to Private 
International Law was however overlooked. The valid- 
ity of the appointment was said to depend entirely 
upon whether the daughter was legitimate, for when an 
English settlement contains a gift to the ‘children’ of a 
specified person, the established rule is that the gift 
means legitimate sons and daughters only, unless the 
context indicates the contrary 

By internal English law the daughter of X was not 
legitimate, but by English Private International Law 
her legitimacy depended upon whether the lex domicilii 

’ [1930] 3 Ch. 259, followed in Collins v. G,, [1931] 14$ 

55 *' 

* When the daughter wu born to X and Z, her father, X, was itill 
married to Y. She wa» not, therefore, the ebild of a tnarria^ u that 
term i* understood by English law. I am indebted for this observa- 
tion to a member of the Chancery Bar. 

* Infrat p. 375 - 
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that was applicable to her father both at the time of the 
birth and also at the time of his marriage to Z recognized 
le^timatio per subsequens matritnonium. The domicil of 
X when these events occurred was in Germany. 

German internal law recognizes legitimatio per sub- 
sequens matrimonium for German nationals but does not 
provide for a case where the father is a foreigner. In 
such cases, however, the Private International Law of 
Germany refers the matter to the lex patriae of the 
father. Moreover, the doctrine of renvoi is generally 
accepted in Germany. If, therefore, a German Court 
were seised of the matter and were required to pro- 
nounce upon the legitimacy of X’s daughter, it would 
first refer to English law, and then, upon finding a 
remission made by English law to the lex domicilii would 
accept this remission and apply German internal law.* 
In other words, if the rule of English Private Inter- 
national Law which tests legitimacy by the law of the 
father’s domicil means the whole law of the domicil, 
the daughter is legitimate. Maugham J. felt that both 
on principle and on the authorities he was obliged to 
refer to German law in its totality. He, therefore, held 
the daughter to be legitimate. 

Result of /« It will be observed again that the decision does 

rt Askew not pronounce the doctrine of renvoi to be part of 
English law; indeed, as the learned judge himself 
remarks, ‘an English judge can never have anything to 
do with it, except so far as foreign experts may expound 
the doctrine as being part of the lex domicilii' ? It is 
obvious, of course, that the same result would have been 
reached, i.e. the legitimacy of the daughter would have 
been affirmed, if, in accordance with what we believe to 

' The German expert witness, after citing various decisions, said: 
‘These decisions are to the effect that in a case where the German law 
provides that the law of the nationality is to govern a question, and the 
law of the nationality refers to the law of the domicil, and the domicil 
is German, the German Court is to apply German municipal law.’ 

* At p. 268. 
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be the correct attitude, the judge had applied the law 
which a German Court would have applied to Germans 
in a purely domestic matter. 

It is worthy of reiteration that serious embarrassment 
may follow if the rights of the parties are made to 
depend upon the current view of renvoi in the country 
of domicil. In Continental countries the views of the 
jurists upon the doctrine not only change from year to 
year but are frequently divergent at any one time, and 
reliance can scarcely be placed on the decisions of the 
Courts, for, owing to the non-recognition of the prin- 
ciple stare decisis^ what is decided by one Court to-day is 
disavowed by another to-morrow.* 

Finally, the principle laid down by In re Ross and In 
re Askew — that an English judge must give the same 
decision as the Court of the domicil would give — 
appears to produce an impasse if the lex domicilii adopts 
the same attitude. If, for example, the foreign lex 
domicilii ordains that the case is to be decided exactly 
as the national (British) Court would decide it, what is 
the English judge to do upon finding that by English 
law his decision is to be exactly what it would be in the 
country of domicil 

Despite the three most recent decisions it is submitted 
in conclusion that upon a right view of the authorities 
as a whole, English law recognizes neither the doctrine 
of renvoi nor the somewhat analogous doctrine that a 
reference to a foreign law means a reference to the whole 
of that law as it would be expounded and administered 
in its own country. 

In the first place the doctrines are not only contrary 
to common sense, but they are also repugnant to the 
true nature of any system of Private International Law, 
since they involve the abandonment of a domestic rule 
for the choice of law merely because some foreign 
country prefers a diflFerent rule. If the foreign rule 

' S«e per Maugham J., In re Askew, supra at pp. 277-8. 

» 18 B . r . LL . (1937). p. 37. 
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agrees with our own, we are satisfied; but if it disagrees 
we light-heartedly jettison our own in the conviction 
that it must have been ill chosen.' 

Dtcii'KMu Secondly, not only are the decisions usually cited in 
H support of the doctrines far from convincing, but there 

repudiate are at least two others which appear to establish that the 
**®e®**‘*^ expression ‘the law of a countiy* means internal law. 
These are Bremer v. Freeman^ and Hamilton v. Dallas.'^ 
It is indeed difficult to read these decisions without 
realizing that the Privy Council in the first case and 
Bacon V.C. in the second would have ridiculed an argu- 
ment suggesting the application of English internal 
law to an Englishman domiciled in France.^ 

Deeiiioiu Thirdly, the suggested doctrines ignore the myriads 
impii^ of decisions, both before and after In re Askew^ in which 
icpudute the meaning of the expression ‘the law of a country’ has 
recent view jjever been doubted. If it is a crucial question whether 
this expression means the whole of the particular law, 
it surely is remarkable that it has so often escaped the 
attention of both counsel and judges. Why is it always 
taken as a matter of course that the reference is to inter- 
nal law? There are, for instance, scores of decisions 
to the effect that the rights of contracting parties fall to 
be determined by some foreign legal system, but in none 
of them, so far as is known, has it ever been even 
suggested that the foreign system would refer the matter 
to the law of England. When the English rules for the 
choice of law refer to the law of country X as being the 
lex loci contractus., it often happens that a judge m X 
would have referred to Engli^ law as being the lex loci 
solutionis, but, common though such a situation is, the 

' Menddssohn-Bartholdy, Rtnvoi in MtJem English Lea, p. 40. 

* (1857) 10 Moore P.C. 306; infra, p. 521. 

’ O875) I Ch.D. 257. 

* Mendcbsohn-Bartholdy, l.c., pp. 69-71; Bate, Notes on tie 
Doctrine of Renvoi, pj). 11-13, ito-n; H L.QJl. at pp. 142-3. 
But contra, tec Bentwich, Laa of Domicil in Relation to Snceetsion, 
pp. 167-8; In re Rost, [1930] 1 Ch. 377, 394-5; Falconbridgc^ 46 

480-2. 
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English judge has never stood down, nor been invited 
to stand down, in favour of his foreign conjrire^ as the 
recent decisions would have him do. Are we to say that, 
if the law of a foreign country is chosen as being tne law 
of domicil, it means the foreign Private International 
Law, but that if it is chosen ror some other reason it 
merely means internal law? 

It is to be hoped that an opportunity will some day 
be afforded for the House of Lords to dispel all doubts 
and to reaffirm the sound and rational rule. 
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A LTHOUGH Private International Law as found 
JLjl. in this country is a substantive part of English law 
and is almost entirely the result of judicial decisions, its 
growth has been influenced to a considerable extent by 
the writings of jurists in other countries, and especially 
by the doctrines that have found acceptance on the 
Continent. It is still difficult to study the subject with- 
out at any rate a slight acquaintance with the general 
trend of continental thought. It is therefore proposed 
to give here a short sketch of the historical development 
of this branch of law.* 

I . The Roman Empire. 

The state of things which makes a system of Private 
International Law necessary, namely, a number of con- 

* There is no work in English dealing with the history of Private 
International Law as a separate subject, though Professor Beale has 
given us a valuable outline of it in his Treatise on the Conflict of Laws, 
pp. 1880-1975. The standard works are Lain^, Introduction au droit 
international privi^ in two volumes, and Laurent, Droit civil international 
(1880), 8 vols. Tlie modem French authors, however, all give short 
historical summaries, e.g. Weiss, Manuel de droit international privi 
(1920 ed.), pp. 339-^5; Valery, pp. 8-51 ; Niboyct (1928), pp. 388- 
426; Arminjon, Prieis de droit international privi ed.), pp. 42- 

87; Surville, Court Mmtntaire de droit international priv/t pp. 23-52. 
See also Westlake, pp. 1-22. 



ROMAN EMPIRE 69 

flicting territorial laws, certainly existed in the Roman Conflict- 
Empire, but the texts do not throw a great deal of light 
upon the manner in which the law of Rome resolved onder the 
the conflicts. 

The existence of conflicting territorial laws was due 
to the fact that after the close of the Republic the 
Empire was broken up into a number of urban com- 
munities, each of which had its own magistrates, its 
own jurisdiction, and, to a certain extent, its own system 
of positive law. Italy, with the exception of Rome, con- 
sisted of a large number of towns, generally called 
municipia, while the rest of the Empire was divided 
into separate provinces, the constitutions of which 
gradually approximated to the municipal system of 
Italy.* 

Every inhabitant was necessarily connected either Or»i»»nd 
with Rome or with one or more of these urban com- 
munities. The bond of connexion was either citizenship 
or domicil. Citizenship resulted from birth (onf^o), 
adoption, manumission, or election, so that it was 
possible for one person to be a citizen of several urban 
communities at the same time.^ Domicil meant the rela- 
tion between a man and that urban community which 
he had chosen for his permanent abode, and therefore 
for the centre of his legal relations and his business. 

It was constituted by residence in a place accompanied 
by an intention to make the stay permanent.’ 

Clearly, then, a person could be connected with more Roman 
than one urban community at the same time, as for 
instance when he was born in one place, adopted in of law 
another, and domiciled in another. The result in such 
a case was that he became subject to several jurisdic- 
tions, since the rule was that he might be sued before 
the magistrates of any urban communi^ of which he 
was a citizen or in which he had his domicil. An action 
against a man possessing this multiple connexion would 

' Ssyigny, Tie Cmifiict of Laws, Guthrie’$translation,sec. 3;i,p.45. 

* Savigny, pp. 46-8. * Ibid., p. 54. 
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immediately raiae a question of Private International 
Law, that is to say, a question of the choice of Law, for 
though a defendant might be sued in one of several 
places he obviously could not be subject to different and 
perhaps contradictory rules of law. It is probable that 
as a general rule a defendant was subject to his personal 
law,‘ but the question is — ^which s^tem of personal 
law? The law of his origo or of his domicil? 

Savigny has no hesitation in affirming that when a 
person had citizenship and domicil in two different 
places he was subject to the system of law that obtained 
in the place where he was a citizen and not to the law of 
his domicil. If he was a citizen of more places than one, 
the law of the place of his birth applied. It he was a citizen 
of no place, he was subject to the law of his domicil.^ 

It is clear, however, that all cases where a conflict of 
laws arose could not be determined by the simple 
method of applying the personal law of the defendant. 
If, for instance, the dispute concerned a contract or a 
disposition of property in which two persons belonging 
to different provinces were concerned, some other rule 
must have existed to show what law was applicable. The 
texts of the Corpus Juris are not particularly helpful, but 
certain isolated rules on the subject can be discovered.^ 
For instance, questions concerning contracts appear to 
have been decided according to the law of the place 
where the contract was made, and transactions relating 
to property were governed by the lex situs. 

2. Fall of the Roman Empire^ sixth to ninth centuries. 

Tiie «n«r After the barbarians overthrew the Roman Empire 
'*'^^and settled tribe after tribe in the territories where 
hitherto Roman law had run as a territorial system, 
there arose what is called the system of personal laws. 

* Westhke, p. ii. * Savigny, uj., p. 76. 

* Coknian Phillipson, Tie International Lam anJCnttem of Ancient 
Greece and Rome, i. 385 et seqq.; Beale, A Treatise on tie CoifPiet of 
Lams, pp. 1880-5. 
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There ceased to be a territorial law applicable to all 
persons living within a certain defined space. Instead, 
each tribe, Visigoth, Lombard, Bui^undian, and so 
on, retained its own tribal law, in much the same way 
as nowadays Europeans, Hindus, and Mohammedans 
in India have their own family and religious laws.* 
Savigny has described the position as follows 

‘When the Goths, Burgundians, Franks, and Lombards 
founded kingdoms in the countries formerly subject to the 
power of Rome, there were two different modes of treating 
the conquered race. 'They mi^t be emirpated by destroying 
or enslaving the freemen, or die conquering nations, for the 
sake of increasing their own numbers, might transform the 
Romans into Germans, by enforcing on them their manners, 
constitution, and laws. Neither mode, however, was followed ; 
for although many Romans were slain, expatriated, or enslaved, 
this was only the lot of individuals and not the systematic 
treatment of the nation. Both races on the contrary lived 
together and preserved their separate manners and laws. F rom 
this state of society arose that condition of civil rights denomi- 
nated personal rights or personal laws in opposition to territorial 
laws. The moderns always assume that the laws to which the 
individual owes obedience, is that of the country where he 
lives; and that the property and contracts of every resident 
are r^ulated by the law of his domicil. In this theory the dis- 
tinction between native and foreigner is overlooked and 
national descent is entirely disregarded. Not so however in 
the Middle Ages, where, in the same country, and often in- 
deed in foe same city, foe Lombard lived under foe Lombardic 
and foe Roman under foe Roman law. The same distinction 
of laws was also applicable to foe different races of Germans. 
The Frank, Buigundian, and Goth resided in foe same place, 
eadh under his own law, as is forcibly stated by the Bishop 
Agobardus . . . “It often happens”, says he, “that five men, 
eadi under a different law, may be found ^^king or sitting 
together”.** 

* Westlake, p. 12. 

* Vol. i, c. 3. Cathcart’s translation; and sec Gibbon, Decline and 
Fall of ike Roman Empire, Ch. zxxviii. 

^ Ag^bard became Archbishop of Lyons in 8 r6* 
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There were, of course, exceptions to this system of 
personal or tribal laws. Criminal law and the canon law 
were of universal application, and there seem to have 
been certain matters, such as the tutelage of women, 
dowry, and the extent of a husband’s authority, which 
were subject to rules of general application. For the 
most part, however, it was necessary to discover the 
national law of each party to a dispute and then to 
choose which of these laws was applicable. 

Rui« for It is obvious that under this system questions must 
frequently have arisen bearing a close analogy to those 
which nowadays fall within the sphere of Private Inter- 
national Law, but the manner in which they were resolved 
cannot now be completely and exactly stated.* Certain 
rules, however, are reasonably clear. Thus the general 
principle was that the system of law to which the defen- 
dant was subject must prevail in every suit. Capacity to 
contract was governed by the personal law of each party; 
succession was regulated by the personal law of the 
deceased ; a transfer of property had to comply with the 
formalities required by the law of the transferor; in an 
action of tort the law of the wrongdoer prevailed; and 
marriage was solemnized according to the law of the 
husband. 

3. The period of territoriality, eleventh and twelfth cen- 
turies. 

The state of society in this period was, broadly speak- 
u^rdis- the direct antithesis of that which had existed for 
•pp«« the previous three or four hundred years, for the system 
of personal laws, which lasted till about the end of the 
tenth century, gradually gave way to a system of sepa- 
rate territorial Taws. The cause of this change was not 
the same everywhere. 

of fcu'dai* cause north of the Alps was the gradual process 

ism 1 Foj an interesting account of the whole subject see ttudt sur le 
principe de la pmonnalili de$ hit depuis let invasiont barborts iuuu'au 
XII* silcle, by L. Stouff. 
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by which society was organized into a number of feudal 
units. Feudalism is the negation of personality. A 
Frank or a Burgundian who found himself in the posi- 
tion of vassal to a feudal overlord could not invoke the 
personal law of his race but would be obliged to recog- 
nize that he was merely the man of his lord, and as such 
subject to the law of his lord. This was essentially 
territorial, applicable without exception to all persons 
and to all transactions within the hef. The policy of a 
feudal superior was rigorously to disregard all laws save 
his own and to refuse protection to rights which had 
been acquired under an extraneous legal system. This 
is illustrated by the fact that strangers were rightless. A 
person who passed from one fief to another was in danger 
of losing his property and even his freedom, and, though 
the treatment that he received varied infinitely in differ- 
ent fiefs, an almost universal burden was that he could 
not transmit his property on death. 

In a world which is organized on a feudal basis it is 
clear that there is no room for what we now know as 
Private International Law. That branch of law pre- 
supposes international relations, and the readiness of 
Courts to apply foreign laws when necessary in the 
interests of justice, but feudalism recognized nothing 
except the local law of the land. All laws were ‘real’, in 
the sense that they were effective only within the terri- 
tory of the legislator. 

^uth of the Alps the substitution of territoriality for in«uence 
personality was due, not to feudalism, but to the growth 
of the Italian cities. The bond of union between men cities 
in Italy came to be not race, not subjection to a common 
feudal overlord, but residence in the same city. There 
gradually emerged a large number of prosperous cities, 
such as Florence, Bologna, Milan, Pisa, and Padua, 
which had succeeded in winning their independence, 
and which not only had their own territories but also 
possessed laws that differed from the generally prevail- 
ing Roman law. It was this diversity of municipal laws 
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that ultimately gave rise to the science of Private Inter- 
national Law. 

4. The era of the statuHstSf thirteenth to eighteenth cen- 
turies, 

T^eSoe. In the thirteenth century the stage upon which 
determined efforts were made to formulate rules for 
cuae un- fixing the proper field of law was set m Italy. The 
'"**•“* feudal doctrine of the reality of laws, under which the 
only legal rules that could ever be applied to persons, 
things, or transactions within an independent state 
were those that had been enacted by the sovereign 

f )ower of that state, became unworkable in a country 
ike Italy, where commercial intercourse between the 
inhabitants of the various cities was a matter of daily 
occurrence. If that doctrine were to prevail, a Floren- 
tine who set foot in Bologna would be compelled to 
recognize the exclusive authority of the Bolognese law, 
since a contract made, a right acquired, or a judgment 
delivered in Florence could have no effect in Bologna 
or in any other city. 

The port* An age of rapidly increasing commerce could scarcely 
^«***®" tolerate the almost daily clash that must have occurrea 
between the local laws of the various cities, and it is to 
the credit of the jurists of those da^ra that a search for 
some reasonable principle of reconciliation was seriously 
instituted. This was the period of the renaissance of 
Roman law. The Italian universities were frequented 
by the learned from other parts of Europe and their 
jurists commanded a respect that is denied to their 
English successors in these latter days. Already the 
glossators of the eleventh century had done much for 
ue revival of Roman law by the explanatory notes or 
glossae that they had added to the text of the Corpus 
Itiris, but it was the Post-glossators or Commentators 
of the thirteenth century, the jurists attached to the law 
schools of Bologna, PMua, Perugia, and Pavia, who 
made the first serious attempt to apply a sdentific mode 
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of reasoning to the reconciliation of conflicting laWs. 

The method of the Post-glossators was not merely to 
add explanatory notes to the text of the Girpus Juris, 
but to write elaborate and reasoned disquisitions upon 
the doctrines that were dealt with in the text. The 
relevance of the texts is not always apparent. Thus the 
Post-glossators who wrote upon wMt we should now 
term Private International I.aw connected their disquisi- 
tions with the first law of Justinian's book — De summa 
Trinitate et fide CathoKca — ^which begins as follows: 

Cunctos populos quos dementiae nostrae r^t imperium 
in tali volumus religione versari, quam divum Petnim aposto- 
lum tradidisse Romanis religio usque adhuc ab ipso insinuate 
declarat. 

It is clear that a law which ordains the observance of 
the Catholic religion by all persons in the Empire has 
no connexion with the conflict of laws, but since it pre- 
scribes a rule of general application, the Post-glossators 
rjcgarded it as an enactment dealing with the applica- 
tion of Roman law in space; and as we have seen,^ it 
is with the application of laws in space that Private 
International Law deals. As an example of the method 
adopted we may cite the following gloss appended to 
this law of the Code by Accursius as early as 1228 

Quod si Bononiensis Mutinae conveniatur non debet iudi- TIm iIom 
can secundum statuta Mudnae quibus non subest cum dicat: 
quos nostrae dementiae r^t imperium. 

If a ddzen of Bologna is su^ at Modena he ou^t not to 
be judged according to the statutes of Modena to whidt is he 
not subject, since it says (jn die law Cunctos Pc^losj quos 
nostrae dementiae rept imperium. 

This gloss of Accursius set the fi»hion, and there- 
after the Post-glossators alwaj^ treated their remarks 
on the conflict of laws as a commentary on the law 
Cunctos pepuhs of the Code.’ ^Pre-eminent among these 

* 8 t^e, pp. 7-8. 

* Pifiet, Manuel de dnit inttrnatianal friui, ii. 338. 

* Weus, Manuel de dnit intenatienal frhd (1930 ed.), p. 344. 
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The emi- jurists was Bartolus (131 4-57), successively professor of 
Ete^ut ** Bologna, Pisa, and Perugia, who may aptly be 
described as the father of Private International Law.* 
He was the first man to deal with the subject on prin- 
ciple, and his method consisted in examining separately 
each legal relation in which a conflict of laws was 
possible, and then indicating that law which on the 
l^ounds of reason and justice ought most appropriately 
to govern the matter.^ 

Metnincof The Post-glossators originated the statute theory 
•sutute’ became the centre of interest in this department 

of law for many succeeding centuries. In the Middle 
Ages the word ‘statute’ was used to indicate any law in 
an Italian city which was peculiar to the city and con- 
trary to the general law prevailing in Italy, i.e. contrary 
to the Roman law and to the Lombardic law. In its 
origin the object of the statute theory was to settle con- 
flicts which arose, first, between the statutes of the 
numerous cities in Italy, and secondly, between the 
statutes and what may be called the ‘common law’, i.e. 
the legislation that affected all the subjects of the 
Emperor of Germany and the King of Lombardy.^ 
Now, the doctrine propounded by these Post-glossa- 
tors or statutists was simply this: 

First, all statutes are either real or personal. A real statute 
is one whose prindpal object is to regulate things, while a 
personal statute is one that chiefly concerns persons. 

Secondly, real and personal statutes differ in their field of 
application. Real statutes are essentially territorial. They 
apply exclusively within the territory of the enacting sovereign, 
but they never apply in places outside that territory. Per- 
sonal statutes, on the other hand, are applicable only to the 
subjects of the enacting sovereign, but they remain so appli- 
cable even though the subjects may go within the jurisdiction 
of another territorial sovereign. A personal statute of Florence 
overrides a Bolognese personal statute if a Florentine does 

' His writings on the subject have been translated by Professor Beale 
in Bartolus on the Cenfiict of Lams. 

* Weiss, p. 345. * Fillet, uj,, ii. 339. 
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buuness in Bologna, provided that the business does not relate 

to something that fiiUs within the scope of a real statute. 

At first sight this classification of laws appears to 
afford a simple and effective method of fixing the appli- 
cation of law in space, but the moment that we attempt 
to discover from the Post-glossators what statutes are 
real and what personal we meet with the most extra- 
ordinary confusion. The truth is, of course, that the 
problem is insoluble. Is, for instance, a law which regu- 
lates one’s capacity to transfer land to be classified as 
personal because it concerns persons, or as real because 
It affects land ? Some jurists in dealing with the sub- 
ject of capacity distinguished between favourable and 
onerous statutes. The incapacity of infancy, for instance, 
which might be regarded as favourable, was to follow 
the person affected no matter where he went, but a law 
which made a person incapable of succeeding to pro- 
perty, being onerous, must cease to apply outside the 
territory of the legislator. Bartolus seems to have made 
the distinction between real and personal laws turn 
upon the grammatical construction of the enactment. 
A statute is real if things are mentioned first, e.g. Bona 
decedentium veniant in primogenitum\ personal, if persons 
occupy the first place, e.g. Primogenitus succedat in 
omnibus rebus 

The difficulty was aptly described in 1729 by the 
French jurist Froland:* 

T fully agree that the statute real is concerned with a thing, 

the statute personal has to do with the person, and the statute 

* Professor Beale says, A Treatise <m the Conflict of Lam, pp. 1 890-1, 
that this was merely ‘an unfortunate illustration of a distinction which 
was one of the most original and ingenious discoveries of the great master ; 
a discovery which his contemporaries could not make, and his successors 
for 500 years failed to understand. Yet the distinction is a necessary 
one; a statute might well be interpreted, either as determining persomd 
status or as afiecting the inheritance of property.* 

* This extract from his M/moiret eoneemans la Nature et la Qualitl 
ies Statute is the translation of Professor Beale, uj., p. 43. 
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mn»d> has to do with both thing and person. . . . But with all 
these distinctions die difficulties whi^ I meet hundreds and 
hundreds of times do not seem yet removed; and my mind, 
hesitating because it is not suffidently informed, often does 
not know what conclusion to reach. In my opinion it is not 
enough to know that the statute real has to do with a thing, 
that me statute personal has to do with the person, and that the 
statute mixed has to do with both thing and person. There is 
another difficulty much more important to solve; that is to 
know when the statute does concern the thing or the person 
or both: and that in my opinion is the question most embar- 
rassing and most difficult to explain; and it does not appear to 
me that the old writers who were contented with genei^ defi- 
nitions have given us very certain rules in this particular.' 

Tiie tutote In the sixteenth century the statute theory was carried 

*‘‘ 552 ^ into . France, where it was developed and refined by 
several jurists, the most notable of whom were Dumoulin 
^1500-66), d’Aiqgentrd ^1519-90), and Gui Coquille 
(1523-1603). "Hie political o^nization of France 
rendered a study of the conflict oflaws imperative. The 
different provinces, though politically parts of the same 
country as the States of America now are, each had a 
separate system of law, called coutume or custom. These 
customs varied in each province and therefore, owing 
to inter-provincial trade, were in constant conflict with 
each other. The jurists who wrote on the subject used 
the old term statuta to describe the customs. 

Mmd The French jurists , of the sixteenth century elabo- 
(latnte* rated the statute theory and made it applicable to every 
legal relation. In particular, mention may be made of 
d’Argentrd, who laid most stress on the real statute and 
who, in his anxiety to extend the principle of terri- 
toriidity, invented a new class of statute which he called 
the mixed statute, i.e. one which concerns both per- 
sons and things. After saying that a law obtaining in 
the country of domicil and relating to the condition 
or quality of a person is a personal statute and must 
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therefore be recognized in other countries (e.g. a rule 
which fixes the age of majority), he points out that some 
laws, although their operation appears to be confined to 

f ersons, have in reality a close connexion with property. 

le gives as an example a law which permits a bastard 
to be legitimated. At first sight the object of this is to 
confer family rights upon the child, but in truth it is 
something more than a personal law since it carries the 
right of succession to the paternal property. D’Argentr^ 
was of opinion that these mixed statutes must be treated 
as if they were real, i.e. they must apply exclusively to 
transactions in the country where they had been 
enacted. 

In the seventeenth century the Dutch jurists were Theitatutc 
chiefly responsible for the further development of the 
statute theory. The United Netherlands consisted of 
a number of provinces, each with its own system of law, 
so that the same need arose for some body of doctrine 
which would enable conflicts between opposing laws to 
be resolved. The chief writers were Burgundus (1586— 

1649), Rodenburg (1618-68), Paul Voet (1619— 77)> 

Huber (1636-94), and John Voet (1647-1714), of 
which the last two require special mention. 

Huber deserves particular notice if only for the in- uine 
fluence that he has exercised upon the development of 
Private International Law both in England and in 
North America. This eminent jurist laid, down the 
following three maxims from which he considered a 
sufficientiy comprehensive system for the reconciliation 
of conflicting laws could be evolved. 

(a) The laws of a State have force only within the territorial 
limits of its sovereignty. 

(t) All persons who, whether permanendy or temporarily, 
are found within the territory of a soverei^ are deemra 
to be his subjects and as such are bound by his laws. 

(e) Every sovereign, out of comi^, admits mat a law which 
has already operated in the country of its origin shall 
retain its torce everywhere, providra that this will not 
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prejudice the subjects of the sovereign by whom its 
rect^nition is sought' 

After pointing out in justification of the third maxim 
that nothing can be more destructive of international 
commerce than to neutralize rights validly acquired in 
one place merely because they are void according to a 
conflicting law elsewhere, Huber affirms the principle 
that all acts and transactions validly eflFected according 
to the law of a particular place are to be recognized as 
valid even in a country where the territorial law would 
render them void; but that acts and transactions effected 
in a place contrary to the territorial law, being void ab 
initio^ are void everywhere. 

voet Like all the Dutch jurists John Voet was a confirmed 
realist. He maintained that no statute, whether real, 
personal, or mixed, could have any effect in a foreign 
country, for since the power of a legislator must be 
limited by the bounds of his territory, the operation of 
his laws was necessarily confined within the same 
bounds. Granted that this was true, however, the 
difficulty remained of explaining the undoubted fact 
that, both in practice and according to the established 
views of jurists, the Courts did allow some effect to the 
personal laws of a foreign legislator. Voet’s explana- 
tion was to stress the doctrine of comity. A sovereign, 
without abandoning the doctrine that his laws are of 
exclusive application in his own territory, agrees, from 
courtesy and from a desire to gain reciprocal treatment 
for his own subjects, to relax the doctrine in certain 
cases. To paraphrase his own words:* 

In the same way that each person will spend his life less 
happily if he refuses his good services to others and disdains to 
accept good services from others . . . thus condemning himself 
through isolation to a very difficult mode of ocistence; in the 

' For a translation of the title De Con^ictu Legum, and for an 
account of Huber's influence, see an article by D. J. Uewelyn Davies, 
1 8 B.TJJ.. (1937), pp. 49-78. 

* See Lain 4 , ii. 103. 
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same uray, if independent sovereign states make no relaxation 
in the doctrine described above and refuse utterly to recognize 
the laws of each other, they will merely render the position of 
their own subjects more difficult. Each of them, in turn, will 
disturb, upset, and set aside even the best acts and decrees of 
the others, and will see the others do the same by virtue of the 
law of retaliation and of the strict rule of law, whence will 
arise for their subjects a number of vexations and difficulties. 

In the eighteenth century the statute theory continued 
to receive attention from the French jurists, some of 
whom favoured the Dutch doctrine that the application 
of laws was limited to the territory of the legislator, 
while others, such as Bouhier (1673—1746), increased 
the contents of personal statutes and so favoured the 
extra-territorial operation of laws. 

It is needless to discuss the theory farther. It has Oisappeir- 
played a great part in breaking down the doctrine of 
territoriality, and it has found disciples even in modern theory 
times, ^ but it lacks a scientific basis, and affords no 
solid ground upon which a sound and logical system 
can be erected. It is impossible to disagree with the 
opinion expressed by a learned American judge in 
1827, who said;^ 

‘We are led into an examination of the doctrine of real and 
personal statutes, as it is called by the Continental writers of 
Europe, a subject the most intricate and perplexed of any that 
has occupied the attention of lawyers and Courts, one on which 
scarcely any writers are found entirely to agree, and on which 
it is rare to find one consistent with himself throughout. We 
know of no matter in jurisprudence so unsettled, or none that 
should more teach men distrust of their own opinions and 
charity for those of others.’ 

This is not a flattering epitaph upon a doctrine which 
had been developed by a series of eminent jurists with 
ingenuity and enthusiasm over a period of five hundred 
years. 

* e.g. Vareilles-Sommiires, £a Synthise du droit international frivi. 

* Saul His Creditors 5 Martin, N.S. 569, 588. 
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5. Modem theories and developments. 

Professor Beale has presented us with a masterly 
summary of the various schools of thought that have 
emerged in modern times.* He divides the three chief 
systems that are now advocated by writers on Private 
International Law into three classes, which he denomi- 
nates the statutory system, the international system, and 
the territorial system. 

I. The The statutory system is advanced by those who, 
following the train of thought begun by the ancient 
statutists, start with the assumption that two indepen- 
dent laws are applicable to a case, and then proceed to 
devise some method by which the one that is to prevail 
may be selected. These neo-statutists affirm the person- 
ality of law. The law of a man’s nationality is that which 
governs him personally, and it is applicable to him, not 
* only in his own country, but also in any other country 
to which he may go. Weiss, for instance, states the 
doctrine as follows:* 

‘When a law deals with a private interest, its object always 
is utility to the person; it can govern only those for whom it 
has been enacted, but it ought on principle to govern them in 
all places and in all their juridical relations, subject, however, 
to the exceptions or limitations that result from Vordrt public 
inttmational from the rule locus rept actumy or from the auto- 
nomy of the will.’ 

In the modern world of international travel and 
commerce, however, it is impracticable to provide that 
one law shall continue to govern a man in all places and 
in all his legal transactions, and if the principle were 
adopted it would in practice be virtually destroyed by 
v*ivenes8 exceptions. Another defect in this, as indeed in all 
continental theories, is the vague meaning of the ex- 
pression ordre public.- The personal law of a foreigner 
will not be applied if to do so conflicts with some law 

* A Treatise on the Conflict of Laws, pp. 1924-75. 

* Manuel de droit international frivi (1920 ed.), p. 367. 
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of the forum that concerns public order. But what is 
meant by ‘public order’ ? It is even mo^e vague than 
its English equivalent ‘public policy’. In some juris> 
dictions it is made to cover so many legal rules that it 
reduces the a^lication of foreign law to insignificant 
proportions. Dr. Baty, speaking of this expression, 
says:' 

*A legal enactment which has a public bearing is what is 
meant. Such enactments must prevail within the territory 
over all the crowd of varied national laws. 

‘It sounds satisfiuXory. But, since all laws are capable of 
being represented as enacted for the public welfare, it is quite 
meaningless in practice. The only result is that noMy knows 
what may be an enactment having a public bearing. . . . The 
consequence is wild uncertainty. Is it a general international 
conception — ^diis of ordrepubliel Obviously not; each nation 
has its own ideas as to which of its laws have a public bearing. 

Is it one and the same for each tution, at any rate ? No, again, 

Mr. Weiss will have it that there is an erdre public interne and 
an ordre public exteme\ a thing may not be of public conse- 
quence so far as foreigners are concerned. It is surely a 
matter of public interest to know when an infimt comes of 
age. Yet this is one of the matters most sedulously claimed 
for the personal law to step in and regulate. “Well, it is a 
public matter internally but not externally !” Mr. Weiss would 
explain.’ 

The jurists who are advocates of the international ». The in- 
system maintain that there exists a single body of inter- |^J^*** 
national rules which has grown out of gradually 
accepted customs and which suffices to solve all legal 
questions that contain a foreign element.^ There is a 
general customaiy law which obtains throughout the 
civilized world, it was called by Savigny, one of the 
^eatest and the earliest of the internationalists, ‘an 
international common law of nations having intercourse 
with one another’. Savigny’s thesis is that a juridical 
act is governed by the law of the place in which that act 

' Pelarized LaUfp. \jo. * Betle, pp. t948->62. 
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has its seat. A judge, when required to decide a dispute, 
must first determine the nature of the legal relation out 
of which the conflict of laws arises, and then must dis- 
cover the system of law to which that relation most 
appropriately belongs. This system must be applied 
regardless of the fact that it may be foreign. Savigny 
then considers the various legal relations and deter- 
mines for each what is the most appropriate law, or, to 
use his own words, he sets out ‘to ascertain for every 
legal relation that law to which, in its proper nature, it 
belongs or is subject’.’ Savigny’s views have been 
pushed to extreme lengths by more modern jurists such 
as Zitelmann of Leipzig and Jitta of Amsterdam.* 

Defwt of Many objections may be raised to the theory of the 
internationalists,* but the one that is both the simplest 
system and the most fatal is that the general customary law of 
which they speak exists only in their own minds. It can- 
not be found in practice. As Willes J. once said, speaking 
of a so-called general maritime law, ‘it is easier longed 
for than found’.^ The internationalists are attempting 
what the statutists attempted without success. Just as 
five hundred years of argument ended in disagreement 
as to what statutes were personal and what re^, so now 
the internationalists fail to agree upon the most appro- 
priate law to govern each legal relation. The manner 
in which these jurists have approached the subject is, 
in fact, incomprehensible to an English lawyer. The 
divergence between their methods and those that are 
traditional in Anglo-Saxon countries was well described 
by Frederic Harrison over fifty years ago:* 

‘Our English concqjtion of law, indeed, preserves us from 
the fantastic sophism which is current in parts of the Conti- 
nent, that Private International Law can be created into a 

’ Guthrie’s translation. 

* SeeBcale,pp. 1957-60. 

’ See Beale, p. i960. 

* L/yJ V. Guiiert {jS 6 $), L.R. i Q.B. 115, 125. 

* JurispruJence an J tie Conflict of Laws, p. 1 23. 
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uniform system by the meditations of jurist and imposed by 
virtue of its logical consistency on the various tribunals of 
Europe.’ 

Finally we must describe a theory which has been j. The 
elaborated in recent years by Anglo-Saxon writers, 
especially by Dicey in England* and by Professor Beale righn 
in the United States of America.* This, which is called 
the theory of vested or of acquired rights, is based upon 
the principle of territoriality. A judge cannot directly 
recognize or sanction foreign laws nor can he directly 
enforce foreign judgments, for it is his own territorial 
law which must exclusively govern all cases that require 
his decision. The administration of Private Inter- 
national I.aw, however, raises no exception to the 
principle of territoriality, for what the judge does is to 
protect rights which have already been acquired by a 
suitor under a foreign law or a foreign judgment. Extra- 
territorial effect is thus given, not to the foreign law 
itself, but merely to the rights that it has created. 

‘English judges never in strictness enforce tlie law of any 
country but their own, and when they are popularly said to 
enforce a foreign law, what they enforce is, not a foreign law, 
but a right acquired under the law of a foreign country.’J 

Support for this theory is claimed from the judgment 
of Sir William Scott in Dalrymple v. Dalrymple,^ where 
the question at issue was whether Miss Gordon was the 
wife of Mr. Dalrymple. Sir William Scott said : 

‘The cause being entertained in an English Court it must 
be adjudicated according to the principles of English law 
applicable to such a case. But the only principle applicable to 
such a case by the law of England is that the validity of Miss 
Gordon’s marriage rights must be tried by reference to the 
law of the country where, if they exist at all, they had their 
origin.’ 

* Conflict of Laws, pp. 17, +3. * Conflict of Laws, pp. 1967-9. 

* Dicey, Conflict of Laws, p. 1 8 ; and see Holland, Jurisprudence, 

9th ed., pp. 398-9; In re Askew, [1930] 2 Ch. 259 at p. 267, per 
Maugham J., supra pp. lo-i i. * (iSt i) 2 Hag. Com. 54. 
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imigiufi- It would seem, however, that the theory of acquired 
****<.f*^ rights is fallacious and of little profit to one who seeks 
tiworythe true basis of English Private International Law. 
It has been severely handled and effectively destroyed 
by a learned French jurist.* It is no doubt a partial 
justification of the existence of Private International 
Law, for as we have already seen one of the elementary 
duties of a civilized court is impartially to protect exist- 
ing rights even though they originated aoroad, but if 
it IS to be regarded as the sole foundation upon which 
that part of law is based it is open to several objections. 
Modern writers appear to hold that the theory provides 
a universal doctrine by which any conflict of laws can 
be unerringly and logically composed, but the validity 
of this ambitious claim is doubtful for the following 
reasons. 

The ^ry First, the advocates of the theory are unduly obsessed 
ceWCT*^ by the supposed difficulty of reconciling the recogni- 
metningof tion of foreign laws with Huber’s principle that the 
•urritww Ij^ws of a State have force only within the territorial 
limits of its sovereignty. Impressed by the fact that 
since a sovereign is supreme within his own territory 
no other law but his own can be administered by his 
Courts, these theorists feel compelled to explain the 
undoubted frequency with which foreign law is applied. 
But the truth is that they ascribe too narrow a view to 
the expression ‘territorial law’. They restrict it to the 
positive rules which regulate acts and events occurring 
within the jurisdiction, and forget that it includes, not 
only rules of classification, but also rules for the choice 
of law. English Private International Law is part of 
the law of England.^ If, for instance, the Court tests 
the substantial validity of a contract made by two 

* F. Arminjon, Recueiides Ceurs, 1933, ii. 1-105. 

* Annin jon, loc. cit., p. 27; see abo Lord Mansfield in tiolman v. 
Joinson (1775), i Cowp. 341, 343: ‘Tbere can be no doubt but that 
every action tri^ here must be tried by the law of England; but the 
law of England says that in a variety of circumstances with regard to 
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foreigners in Paris by reference to French law, it 
applies a rule imposed -by the English sovereign and 
may accurately be described as putting into force part 
of the territorial law of England. 

Secondly, the theory is futile if its supposed object The theoiy 
is to indicate what legal system governs each legal rela- 
tion. It begs the question and produces a vicious circle. 

A judge who is merely directed to protect a foreign 
acquired right is not far advanced on his journey, for he 
still requires to fix the particular legal system, out of 
perhaps several possible choices, which is entitled to 
determine whether acquisition is complete — ^a search 
which is not facilitated by the bald statement that a right 
once vested is inviolable. Once the appropriate law to 
govern a case has been determined, the rights that it 
has vested in the litigant must obviously be recognized, 
but that fact can scarcely be called ‘the foundation of 
judicial decisions' on Private International law.* 

In one case, for instance, a F rench company contracted with 
the Government of Guatemala to deliver munitions at Puerta 
Barrios, and the goods were ultimately dispatched by the 
Belgian agent of the sellers in a Norwegian ship sailing from 
Antwerp. The Norwegian shipping company, when sued in 
England by the consignees for damage caused by bad stowage, 
admitted the Ault, but pleaded that their liability was limited 
according to the provisions of Belgian law. 

There was no doubt that the rights vested in the plain- 
tiffs by the governing law were entitled to recognition 
and protection in England, but the one difficulty was to 
ascertain that law. The identity, nature, and extent of 
the right were matters of conjecture until it was decided 
which of the four or possibly five laws constituted the 
lex causae.^ 

Thirdly, the theory is untrue in fact, for the rules The rieoty 

* is untrue 

contracts legally made abroad, the kw of the country where the cause ® 
of action arose shall govern/ 

* Dicey, Conflict cfLcnos^ p. i8. 

» Tki St. Joseph, [1933], p. 1 19. 
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for the choice of law current in England and North 
America frequently require the enforcement of a right 
that is unrecognized, or even repudiated, by the chosen 
law.* 

Rightsnot Thus Diccy, or rather his editor,^ agrees that the 
""•broid must observe its own rules of classification. A 

sometimes French widow, for instance, claims a share of her hus- 
bTEng!^ band’s English land. This claim raises a question either 
of succession or of the mutual property rights of hus- 
band and wife. If the English judge classifies the issue 
as one concerned with the mutual property rights of 
spouses he must enforce whatever right is granted to a 
widow by that particular part of French law. But if 
French law would have classified the case as one of 
succession, it may well be that the English judge will 
enforce a right that would not have been admitted in 
France. 

The theory as advocated by Professor Beale is open 
to a difficulty of a different nature. This learned writer 
insists that the municipal law of the country under 
which a right has been acquired must be followed to 
the exclusion of its rules for the choice of law. This no 
doubt is correct,^ but nevertheless it disproves the theory 
that rights originating abroad are protected only if they 
exist in the eye of the particular foreign law. 

If, for instance, an American citizen dies intestate 
domiciled in Italy, a Virginian Court will apply the lex 
domicilii and will grant to the relatives such rights to 
the movable property of the deceased as are granted by 
' the intestate provisions of the Italian Civil Code. But 
Italian law, in its insistence that this matter is governed 
by the lex patriae, would deny that the relatives possess 
any such rights. 

Foreign Again, it is said that ‘the incidents of a right of a type 
*'r?ghM recognized by English law acquired under the law of 
any civilized country must be determined in accordance 

' Arminjon, loc. cit., pp. 32-3; 47-8. 

* Conflict of Laws, p. 43, note Y. * Supra, pp. 45-67. 
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with the law under which the right is acquired’.^ This 
is scarcely true, for the incidents and consequences ww 
attached to a foreign right when enforced in England ^***“'‘ 
may differ from those recognized in its country of 
origin. An English Court, for instance, may exact 
alimony from a husband living in England, although 
he and his wife are domiciled in a country where no such 
obligation is recognized. 

What then is the true position ? What is the theore- Conciu- 
tical or doctrinal basis of English Private International XOTitomi 
Law? In considering its nature do we find ourselves per- sovereignty 
plexed by the enigma that apparently it subordinates the 
sovereignty of the /ex fori to that of a foreign power ? 

To answer this last question first, the position surely is 
that Private International Law involves no abdication 
of sovereignty. A legislator realizes that his own 
positive rules of law, though in his view best suited for 
matters solely connected with his own country, are not 
always the right and proper rules for the regulation of 
matters that contain some foreign element. He there- 
fore provides his own special rules for dealing with 
such cases — rules which specify when his Courts shall 
be competent to try a foreign element case, and which 
indicate the particular legal system that shall guide the 
courts in their exercise of this jurisdiction. These rules 
are as much part of his own territorial law as those 
which regulate the conveyance of land in his own 
country. 

But on what principle are the rules constructed ? Is Ru!e» for 
there one overriding principle from which they can all 
be deduced ? Must they conform to a single doctrine ? deduciue 
Are there certain maxims or axioms by reference to 
which the correct solution of all the diverse cases that trine 
arise in practice can be discovered ? Do our difficulties 
disappear if we are reminded that all laws are personal, 
or that they are all real, or that every right duly estab- 
lished under the law of a civilized country must in 
' Dicey, Conflict of Latvs, p. 43, General Principle No. V. 
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general be sanctioned by an English judge? Clearly, 
such vain imaginings, such infallible nostrums are 
untrue of English Private International law. They are 
alien to the Anglo-Saxon tradition and if offered in 
argument would be a matter of surprise to an English 
judge. The instinct of the English lawyer is to test a 
proposed rule by its practical bearing upon normal 
human activities and expectations. It is by this method 
.that in his opinion the purpose of law, which at bottom 
is to promote justice and convenience, can best be 
furthered. He is nothing if not an empiricist and a 
pragmatist. This is the spirit in which the rules for 
the choice of law are conceived. There is no sacred 
principle which pervades all decisions, but when the 
circumstances inaicate that the internal law of a foreign 
country will provide a solution more just, more con- 
venient, and more in accord with the expectations 
of the parties than the internal law of England, the 
English judge does not hesitate to apply the foreign 
rules. What particular foreign law shall apply depends 
upon different considerations in each legal category. 
Neither justice nor convenience is promoted by rigid 
adherence to any one principle; it is preferable that the 
various principles should fit the needs of the different 
legal relations, and should harmonize with the social, 
legal, and economic traditions of England. Thus, for 
instance, the law to govern capacity will vary according 
as the matter suh judice is a mercantile contract, a con- 
tract of marriage, or a disposition of property. Again, 
the law to govern the interpretation or a contract is the 
law of the country with which the transaction has the 
closest connexion, but the ascertainment of this will 
necessitate the consideration of a variety of factors, 
such as the place of contracting, the place of perfor- 
mance, the business seats of the parties, and the legal 
language in which the bargain is expressed. Weight 
is given to each factor, but none is exclusive. Private 
Internationa! Law is no more an exact science than is 
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any other part of the law of England; it is not scienti- 
fically founded upon the meditations of jurists, but it is 
beaten out on the anvil of experience. It is difficult to 
disagree with the view of a learned American writer 
that Anglo-American tribunals have always attempted 
to reach a just decision in accordance with their own 
conceptions of utility and justice.' 

It would be ungenerous, even in an historical survey iniiuencs 
so superficial as this, to omit all mention of Joseph Story, 
who published his Commentaries on the Conflict of Laws 
in 1 834. It is no exaggeration to say that he produced 
order out of almost unimaginable chaos. No connected 
treatise upon the subject had previously been published 
in the English language. There was but a handful of 
English decisions. His only sources of inspiration were 
the confusing and conflicting disquisitions with which 
the continental statutists had darkened counsel. Never- 
theless his book is such a complete storehouse of 
the leading principles advanced by these continental 
writers, that it affords to the curious reader an adequate 
account of these uninviting materials. But the real 
service that Story rendered to the science of Private 
International Law was that by producing for the first 
time a complete treatise on the subject, based up>on a 
connected series of principles and consistent with the 
spirit of the common law, he brought about what can 
only be described as the renaissance of the subject. He 
gave a new impulse to its study. By laying stress upon 
the more important conclusions of the continental 
writers, he taught English lawyers that the system of 
Private International Law which they were gradually 
evolving could not command the respect of the world, 
unless they relaxed somewhat their traditional ideas and 
considered the views of those who had laboured in a 
different legal atmosphere. 

' Lorenzen, TerritorkliQr, Public Policy and the Conflict of Laws’, 

Ta/t Law Journal, Izzxiii. 736; and see Cook, The lo^cal and legal 
bates of the conflict of Laws’, Yale Law Journal, xzxiii. 457. 
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The defect of Story’s work in his lack of discrimina- 
tion. He pays excessive respect to the continental 
writers from Bartolus in the fourteenth century to 
Boullenois, who died in 1762. At times, indeed, his 
commentaries produce the impression that he did not 
consider any statement of the law to be satisfactory 
unless it was accompanied by a full description of the 
various, and generally conflicting, theories of the statu- 
tists. He made little attempt to separate the gold from 
the dross, to eliminate the writers of doubtful authority, 
or to compare the respective value of the different 
theories, but tossed the conflicting views together al- 
most like the words in a dictionary.* 

Nevertheless, the extent of the influence which Story 
has exercised over the modern system of Private Inter- 
national Law can scarcely be over-estimated. 

* Frederic Harrison, Jurisprudence and the Conflict of Lam^ p. 120. 
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T he two principal matters that require considera- Scope of 
tion here are, first, whether the jurisdiction of the 
English Courts may be invoked by or against all persons 
in the world indifferently, and secondly, whether the 
competence of the Courts to exercise jurisdiction over 
persons who are amenable thereto is in any manner 
restricted. We will, therefore, deal separately with: 

A. Persons to whom the jurisdiction of English 
Courts is applicable; and 

B. The competence of English Courts to entertain 
actions. 

A. PERSONS TO WHOM THE JURISDICTION OF THE 
ENGLISH COURTS IS APPLICABLE 

The general rule is that all persons may invoke or Cenerti 
may become subject to the jurisdiction of the English 
Courts, even though they are foreign by nationality or 
by domicil and even though the cause of action has 
arisen abroad or is otherwise intimately connected with 
a foreign country. Exceptionally, however, there are 
certain persons who cannot invoke the jurisdiction and 
certain persons against whom it cannot be enforced. 

(i) Persons who cannot sue. 

The one person disabled from suing in an English Alien 
Court is the alien enemy. Whether a person is of this 
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class does not depend upon his nationality but upon 
where he resides or carries on business. 

Tor the purpose of determining dvil rights a British sub- 
ject or the subject of a neutral state, who is voluntarily resident 
or who is carrying on business in hostile territory, is to be re- 
garded and treated as an alien enemy and is in the same position 
as a subject of hostile nationality resident in hostile territory.’ > 

A person of hostile nationality who is within the King’s 
peace, as for example, when he is resident in England 
under a cartel* or by permission of the Crown,* is 
temporarily free from his enemy character and may 
invoke the jurisdiction.^ 

Alien An alien enemy can neither initiate an action nor 
eem^^e continue one that was commenced before hostilities.* 
His right of action, however, is not destroyed but 
merely suspended and can be enforced after the restora- 
tion of peace.® 

Alien The disability of suing is based upon public policy, 
****te^nS there are no considerations of public policy which 
make it desirable to suspend actions against alien 
enemies, and it is now well established that they may 
be sued.7 Moreover when sued, they can plead a set-off 
in diminution of the claim of the plaintiff, they can take 
all the usual procedural steps and they are at liberty to 
challenge an adverse judgment by appealing to a higher 
tribunal.* 

‘ Per curiam Porter v. FreuJenierg, [1915] i K.B. 857, 869. 

* Tie Hoop (1799), * * 95 » 

* e.g. when he was registered under the Aliens Restriction Act, 1914: 
Princess TiumauJ Taxis v.Moffit, [1915] i Ch. 58, 

* Joissstostev. Pedlary [1921] 2 A.C. 262. 

* Porter v. Fressdessierg, supra. An alien enemy, respondent to a 
petition for the revocation of a patent, hat been allowed, however, to 
amend his specification by way of disclaimer, since this constitutes a 
defence to the petition; In re Staklaerk Becker AktiessgesellsekafPs 
Patent, [1917] 2 Ch. 272. 

* Janson v. Driefontein Consolidated Mines, [1902] A.C. 484. 

7 Reiinson Co. v. Continental Insurance Co. o/Mannieim, [1915] 
I K.B. 155: Pertery.Frendtnbergysnpra. 

* Porter V. Freudenierg, supra. 
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(u) Persons voho cannot be sued. 

The persons who are immune from the jurisdiction 
of the English Courts, despite their presence in Eng- 
land, are sovereigns and diplomatic officers. 

On the principle that sovereign States are equal and 
independent the rule has come to be that no sovereign 
independent State will exercise any jurisdiction over the 

P erson or the property of any other sovereign State.* 
'here is no limit to this immunity in the case of the 
sovereign personally. If he comes to this country, even 
under an assumed name, and enters into contracts and 
other engagements under the guise of an ordinary 
private person, no action can be entertained against him 
if he chooses to object to the jurisdiction.^ 

The property of a sovereign or of a sovereign State 
is equally immune from jurisdiction. Thus, in the 
leading case of The Parlement Beige 

A cross-channel steamer belon^ng to the Belgian Govern- 
ment, which carried not only the public mails but also mer- 
diandise and passengers for hire, came into collision with an 
English steam-tug lying at anchor in Dover Harbour. An 
action brought against the steamer was stayed for want of 
jurisdiction, the Court of Appeal holding that the immunity 
enjoyed by the Belgian Government was not lost by reason of 
the ship having been used for trading purposes. 

The immunity of public property from jurisdiction 
that was definitely established in The Parlement Beige 
led to considerable injustice when, what Scrutton L.J. 
has described as, the ‘fashion of nationalization’ was 
started in the European war of 1914. The practice 
was for Governments to requisition private ships but to 
continue them in their former service as ordinary trading 
vessels, with the result that a number of national ships 
were sailing the seas immune from all liabilities. Thus 

* Tie Porto Alexandre, [1919] P. 30, 36 per Scrutton L.J. 

* Mightily. Sultan of Johre, [1894] i Q.B. 149. 

* The Parlement Beige (1880), L.R. 5 PJ>. 197; The Jupiter, 
[1924] P. 236. 
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in one case' a former German ship that had been requisi> 
tioned by the Portuguese Government got aground in 
1919 at the entrance to the Mersey while she was 
carrying a cargo of cork shavings for a private trading 
company. Proceedings brought by the salvors for the 
services that they had rendered were set aside on the 
ground that the vessel was public national property. It 
has further been held that this immunity exists even 
after the ship has reverted to private ownership, though 
only, of course, with respect to acts that occurred during 
State ownership.* 

Recently, however, it has been widely recognized 
that ships engaged in commerce ought not to be im- 
mune from jurisdiction, and by the Immunity of States’ 
Ships Convention concluded at Brussels in 1926, as 
amended by a protocol on May 24th, 1934, it was 
agreed that commercial vessels and cargoes belonging 
to States should be justiciable to the same extent as if 
privately owned, and that even non-commercial ships 
owned by Governments should be subject to the jurisdic- 
tion of the national, though not of foreign. Courts.* 
Proof of The decisions establish that the Court must take 
judicial notice of the sovereignty of a person or State, 
reijnty and if it has insufficient personal knowledge must apply 
for information to the Secretary of State for Foreign 
Affairs. The answer given by the Foreign Office is 
treated as the answer which the Crown condescends 
to give to judges of the High Court when they ask 
such a question, and it is final and conclusive.^ The 
parties are not permitted to adduce evidence contrary 
to the information.* The same rules apply when two 
contending bodies each claim to be the sovereign 

* Tie Porto AUxanire, [19*0] P. 30. 

* The Tervaete, [1922] P. 259, 

* This has not yet been ratified by Great Britain. 

* Bank of Ethiopia v. National Bank of Egypt, [1937] 3 All E.R. 8. 

* Foster w. Globe Venture Syndicate Ltd^ [1900] t Ch. 8ri; Duff 
Development Co. v. Kelantan Government, [1924] A.C. 797. 
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Government of a foreign country, as was the case for 
instance during the revolution that broke out in Spain 
in 1936. 

A sovereign, however, may waive his right to im- Sovmitii 
munity and submit himself to the jurisdiction of the 
English Court. This submission can be made only at 
the time when the Court is being asked to exercise 
jurisdiction over him and not at any previous time.' 

Any act which he may have done prior to that time 
cannot constitute a submission. 

Thus, where a lease of mining rights granted by the 
Government of Kelantan contained an arbitration clause, and 
an award was made by an arbitrator in Avour of the lessees, 
it was held that the contract by which the Kelantan Govern* 
ment had agreed to arbitrate was not a submission to the 
jurisdiction of the High Court. The Govenunent succeeded 
in its application to the Court to have the award set aside.* 

When a foreign sovereign or State appears as plaintiff 
in an English Court for the purpose of obtaining some 
remedy, this submission to the jurisdiction entiues the 
defendant to file a cross-claim against the plaintiff, but 
only in $0 far as this is necessary for enabling complete 
justice to be done between the parties. This cross-claim 
must be in the nature of a defence to the proceedings, 
not a claim in respect of a distinct matter 

Ambassadors and other diplomatic officers. 

It has long been recognized that the representatives in immunity 
this country of a sovereign State are sent on the fiuth that 
they shall have the same immunity from adverse juris- officm 
diction as the sovereign power whom they represent.* 

' Mighell v. Johore, [1894] i Q.B. 149: Duff Dnelefmtnt Ct. v. 

Keluutan Government, supra. 

* Duff Development Co. v. Kelantan Government, supra. 

* South Afriean Kepublie v. La Compagnie Franeo~Belge Ju Chemin 
defer duKori, [1898] t Ch. 190. 

* The Parlemesst Beige (1880), 5 P.D. 197, zoT per curiam-. Diehin- 
tonv. Del Solar, [1930] i K.B. 376. 

4«l H 
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The Diplomatic Privileges Act, 1708,* which was 
merely declaratory of the common law, provided in 
accoraance with this principle that an ambassador 
accredited to this country cannot be sued against his 
will. This immunity is shared by his personal family, 
i.e. by his wife and children if living with him, and 
by his diplomatic family, as it is sometimes called, 
namely, his counsellors, secretaries, clerks, and domestic 
servants,* 

The immunity is absolute in the case of an ambassador 
or public minister and his family and remains effective 
even though he engages in private trading, but it does 
not extend to the servants or the Embassy so far as they 
engage in trading transactions.* 

Diplomatic A diplomatic officer may waive his privileges, but he 
**Ti^iTto effectively if he has full knowledge of 

juriadic- his rights, and provided that he first obtains the consent 
of his sovereign, or of his official superior 
Proof of It is usual for an ambassador to furnish the Foreign 
**'*’**"rank Office with a list of persons engaged in the Embassy, 
and it has now been established that if the Foreign 
Office accepts this list and informs the Court that it 
includes the name of some person against whom it is 
sought to take judicial proceedings, the information is 
final and conclusive.* In Engelke v. Musmanni^ 

The defendant to an action for the recovery of arrears of 

house rent applied to set aside the writ on the ground that he 

‘ 7 Anne, c. 12. For an account of the circumstances leading up to 
this statute see Blackstone’s Commnlaries, i. 2$;. 

* Engelke v. Muemann, [1928] A.C. 433, 450 per Lord Phillimore. 

* Proviso to 7 Anne, c. 12; Taylor v. Best (1834), 14 C.B. 487, at 
319; per Jervis C.J.; Tie Porto Alexandre, [1920] P. 30, at 37; Heatk- 

fieldv. Chilton (1767), 4 Burr. 2016; Viveash v. Becker (1814), 3 M. 
& S. 284; Musmann v. Engelke, [1928} 1 K.B. 90, 103. 

^ Dickinson V. Del Solar, [1930] i K.B. 376. 

* Taylor v. Best (1834), 14 C.B. 487; In re Bepublic of Bolivia 
Exploration Syndicate, [1914] i Ch. 139; In re Suarez, [1918J i Ch. 
176. 

* Engelke v. Musmann, [1928] A.C. 433. 
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was a member of the German Embassy. The plaintiff, who 
contended that the defendant was a consul and therefore not 
entitled to immunity from the jurisdiction, applied for leave 
to cross-examine him upon this matter. Leave was given, but 
upon an appeal from the order the Attorney-General appeared 
at the request of the Foreign Office and informed the Court 
that the defendant had been accepted by the British Govern- 
ment as a member of the staff of the German Ambassador 
under the style of Consular Secretary. It was held by the 
House of Lords that this statement was binding on the Court. 

Lord Phillimore, after showing that the British Govern- 
ment may refuse to accept any person tendered by an 
ambassador as a member of his staff, said:^ 

‘When therefore the certificate from the Foreign Office 
was delivered by the Attorney-General, it was not, as sug- 
gested on behalf of the plaintiff, a piece of hearsay evidence, 
a mere narrative of what the Ambassador had told the Foreign 
Office. It was a statement of what the Secretary of State, on 
behalf of His Majesty had done, not what he was doing ad hocy 
or what he was believing and repeating, but what the Foreign 
Office had done. The certificate is no attempt on the part 
of the executive to interfere with the judiciary of the country. 

The status which gives the privilege has already been creat^ 
by the Crown in virtue of its prerogative, in order to administer 
its relations with a foreign country in accordance with inter- 
national law.’ 

The immunity of an ambassador is not confined Duntionof 
merely to the period during which he is accredited to *«®'«**y 
the English sovereign, but continues for such period 
after presentation of his letters of recall as is reasonably 
necessary for the winding up of his official business and 
his private affairs. The fact that his successor enters 
upon his official duties before the termination of this 
reasonable period does not affect the immunity.^ 

* At p. 451, 

^ Magdalena Steam Navigation Company v. Martin (1859), i E. 

8 c E. 94; MusurusBey v. Gadban^ [<^94} ^ Q-B* 3 S^- 
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S. THE COMPETENCE OF ENGLISH COURTS TO 
ENTERTAIN ACTIONS 

of As a general rule, an English Court is not prevented 
from entertaining a suit merely because the parties are 
foreign by nationality or by domicil or because the 
incidents that raised the issue have all occurred in a 
foreign country. At the same time it is obvious that the 
power to adjudicate upon matters which have occurred 
abroad must be subject to some restriction, for other- 
wise, to mention only one consideration, a judgment 
would often be nothing but a brutum fulmen. We there- 
fore require to know what limits exist to the exercise of 
jurisdiction and what are the principles that lie at the 
base of those limitations. In other words, the object of 
the present section is to state in general terms the 
circumstances in which English Courts are competent 
to entertain cases that involve some foreign element, 
jurirfie- The general doctrine of English Law is that the 
exercise of civil jurisdiction, in the absence of an Act of 
two prio- Parliament, must in all cases be founded upon one or 
other of two principles, namely, the principle of effec- 
tiveness or the princmle of submission.* 

Prineipk of The principle of effectiveness means that a judge has 
right to pronounce a judgment if he cannot enforce it 
within his own territory.* The elementary fact several 
times stated by Holmes J., that *the foundation of juris- 
diction is physical power’,* is worthy of attention, al- 
though, as we shall see, there are certain exceptional 
cases in which jurisdiction may be assumed by virtue of 
statute over persons who are abroad and thus not within 
the power of the Court.^ Power in this connexion means 

* Cf. Principles ef Civil ynrisJicSien, Duncan and Dykea, p. 8. 

* Dicey, p. 33; Story, 8. 539; Tallaek v. Tallaeit [19*7] P. an at 
p. aai. 

* McDmsld V. Mabee, [1917] 37 Sup. Ct. 343, Lorenzen 134; 
Michigan Trust Co. v. Ferry (1913), 33 Sup. Ct. 550, Lorenzen 145$ 
In re the Indiana Transportation Co. ( 1917), 344 U.S. 356, Beak^ vol. i, 
aSt. 

* 0.xi,f;t^,p. inetseqq. 
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that physical power which becomes exercisable because 
the property which is the subject-matter of the suit is in 
England or because the defendant is present at the time 
of service of the writ in England, and, broadly speaking, 
it is true to say that an English Court does not consider 
itself competent to adjudicate upon a claim if neither 
of these elements is present. In such a case the maxim 
is actor sequitur forum ret and the plaintiff has no alterna- 
tive but to sue the defendant in the country where he 
happens to be. The position was clearly stated by the 
Pnvy Council in the leading case of Sirdar Gurdyal 
Singh V. Rajah of Faridkotei^ 

‘All jurisdiction is properly territorial, and extra territorium 
iut dicentiy imfunt non paretur. Territorial jurisdiction atf 
taches (with special exceptions) upon all persons either per- 
manently or temporarily resident within the territory while 
they are within it; but it does not follow them after they have 
wiuidiawn from it, and when they are living in another in- 
dependent country. It exists always as to land within the 
territory, and it may be exercised over movables within the 
territory; and, in questions of status or succession governed 
by domicil, it may exist as to persons domiciled, or who when 
living were domiciled, within the territory.’ 

The principle of submission means that in a limited Principk 
number of cases a person may voluntarily submit him- 
self to the judgment of a Court to whose jurisdiction 
he would not otherwise be subject.* If he does so he 
cannot afterwards say that the judgment of that Court 
is not binding upon him.* Such a submission may even 
be inferred mm conduct.* 


It is doubtful, however, whether much reliance can Pnneiittetrf 
be placed upon submission as a basis for the exercise of 
jurisdiction. For one thing it has no application in tUc* pHn. 

« [1894] A.C. 670. 

* Bar 92a: Dic^, p. 36; Tke Gemma, [1895] P. 285 ; Tie Dnpleix, 

[1912] P. 8. 


* FeyerieJt v. Hniiard, [1902] 71 L.J.; K.B. 509; Seiiisiy v. 
fFettenie/z (1870), LJL 6 Q.B. 1$;, at p. 161. 

* Copin V. ddamson (187$), i Ex. D. 17; infra, p. $97. 
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cases where English Private International Law directs 
that some foreign Court shall have exclusive jurisdiction. 
Thus, for instance, a husband or wife domiciled abroad 
is not permitted to institute a suit in England for the 
dissolution of marriage, since divorce jurisdiction re- 
sides exclusively in the Court of the domicil.* Again, 
it is still impossible to ascertain with certitude from 
the reported decisions what acts constitute a submission 
to the authority of the Court.* Moreover, it would 
appear from the case of Tallack v. Tallack} that when 
the principles of effectiveness and of submission conflict, 
that is to say when the judgment of the Court cannot 
be effective against the party who has submitted, the 
principle of effectiveness prevails and jurisdiction will 
not be exercised. 

In this case Tallack, a domiciled Englishman, obtained a 
divorce in England from his wife, who was originally of Dutch 
nationality. The wife later married the co-respondent, a 
domiciled Dutchman, and so herself became domiciled in 
Holland. Nine months after the divorce Mr. Tallack applied 
to the Probate Division of the High Court petitioning that his 
former wife should be compelled to settle ^^4,000 upon the 
children of her first marriage. The wife’s property was all in 
Holland, and it was proved that by Dutch law execution could 
not be had in Holland of any settlement ordered by the 
English Court. The wife protested the jurisdiction to order 
a settlement. 

Lord Merivale held, in the first place, that even if 
the steps taken by the respondent in the proceedings 
amounted to submission, he had no jurisdiction to 
adjudicate upon the claim, for, having regard to the law 
of Holland, a decree directing a settlement of the wife’s 
property would be ‘an idle and wholly ineffectual pro- 
cess’. Quite apart from this, however, he also held that 

* Armitage v. A.-G.,[i^o6} P. 135, 140; Hyman v. Hyman, [1929] 
P. I, 30-1. 

* See infra, pp. 597—601, for the analogous question whether a 
party has submitted himself to the jurisdiction of a foreign Court. 

* [1927] P. 21 1 5 and see Goff v. Goff, [1934] P. 107. 
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the wife had done nothing which could properly be 
regarded as a submission to the jurisdiction. 

‘I am not persuaded’, he said, ’that an appearance to such 
a petition as the present, qualified at all stages of the case by a 
distinct and reasoned denial of the existence of jurisdictioti, 
could with any propriety be regarded as a submission to the 
exercise of the jurisdiction so denied.’ 

If, now, we examine the main rules concerning juris- Ruie»of 
diction in the international sense, leaving the question of 
submission out of account, we shall find that at common by principle 
law a Court will not as a general rule arrogate juris- 
diction over a case unless, consistently with the prin- 
ciple of effectiveness, there is a reasonable certainty 
that it will be able to enforce its judgment. This be- 
comes apparent if we examine the different causes of 
action that may raise a question of Private International 
Law.* 

We will first deal with personal actions, i.e. with Actions im 
actions brought to establish a claim against some/’^”"*" 
particular person or to bar some individual claim.^ The 
principle of effectiveness is here triumphant. Juris- 
diction depends upon physical power, and since the 
right to exercise power, or, what is the same thing 
in the present connexion, the power of issuing pro- 
cess, is exercisable only against persons who are 
within the territory of the Sovereign whom the Court 
represents, the rule at common law has always been that 
jurisdiction is confined to persons who are within reach Their de- 
of the process of the Court at the time of service of the 
writ. A Court cannot extend its process and so exert c«t power 
sovereign power beyond its own territorial limits. Thus, 
jurisdiction depends upon the presence of the defendant 
in England at the time when the writ is. served, since 

* See particukrly Dicey, pp. 37-49; Principles of Civil JurisJictien 
as applied in the law of Scotland ^ Duncan and Dykes, passim^ 

* Holmes J. in Tyler y. Judges of the Court of Registration^ [1900] 

175 Mass. 71. 
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the exercise of judicial power in the shape of service of 
a writ obviously requires his actual presence.^ 

The root principle’^ said Lord Haldane^ *of the English 
law about jurisdiction is that the judges stand in the place of 
the Sovereign in whose name they administer justice, and that 
dierelbre whoever is served with the Kingi*s writ, and can be 
compelled consequently to submit to the decree made, is a 
person over whom the Courts have jurisdiction.’* 

The fact that England is the /orum domidlii or the 
fmim ret gestae or the place where a business has been 
carried on is insufficient at common law to found juris- 
diction against an absent defendant. A Legislature 
may, and indeed often does, authorize its Courts to pass 
judgment upon absentees after substituting some form 
of notice for personal service of a writ, but such a judg- 
ment, though binding in the country where pronounc^ 
has no international validity. Thus, the law of Tobago 
provided that service of process might be effected upon 
an absent defendant by nailing a copy of the siunmons 
at the entrance of the court-house. After service in this 
manner judgment was given against the defendant by 
a Court in Tobago, and later an action on the judgment 
was brought in England, but upon proof that the defen- 
dant was absent ^om the Island at the time, it was 
held that the judgment was internationally a nullity. 
Assuming that the local statute had expressly enacted 
that a person who had never been present in the Island 
should be bound by the form of process in question. 
Lord Ellenborough asked: 

’How could that be obligatory upon the subjects of other 
countries? Can the island of Tobago pass a law to bind the 
rights of the whole world ? Would the world submit to such 
an assumed jurisdiction 

continu- The essential would appear to be that jurisdiction 
should exist at the inception of the suit. Thus a Court 
pawwnot I Sirdar Guriyal Singh y, Rajah of 
en nttt , Jehn Russeil W Ce. Ltd. V. C^^zer Irvine (d Ce. Ltd.^ [i9id] 
t A.C. 398, 303. * Btuhanan v. '^ktr (1808), 9 East 193. 
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which has once asserted its power by service of process 
upon the defendant personally is not rendered incom- 
petent by his subsequent departure from England.’ 

It may be doubted whether the interests of justice sh«wu 
and convenience are served by this insistence that the 
mete transient presence of the defendant in England 
suffices to render him amenable to English jurisdiction. 

The principle is certainly unobjectionable in the case of 
itinerants with no fixed residence,^ but there is litde to 
commend a rule which permits the institution of pro- 
ceedings against a defendant domiciled and resident 
abroad merely because he was served with a writ during 
a visit of a few hours to Folkstone. It is noteworthy, 
also, that the Foreign Judgments (Reciprocal Enforce- 
ment) Act, 1933,^ whose object it is to facilitate the 
enforcement in England of judgments obtained abroad, 
specifies the residence, not the mere presence, of the 
aefendant in the foreign country as one of the circum- 
stances sufficient to found the jurisdiction of the foreign 
G)urt in personal actions. Moreover, the English view 
is not always harmonious with the principle of effec- 
tiveness, for a judgment ^inst a foreigner resident 
abroad is a brutum fulmen unless followed by proceedings 
in his own country, and foreign Courts can scarcely be 
expected to recognize a jurisdiction based upon mere 
transient presence. However, until the matter is altered 
by statute, there is no escape from the proposition that 
the mere transient presence of the defendant in Eng- 
land, however short his stay may be, renders him 
amenable to the jurisdiction of the English Courts.^ 

The principle of effecti;treness clearly prevails in the aciiomAi 
case of an action in rem. This form of action is one 

’ Cp. the American case oi Michigan Trust Co. v. Ferry, [1913] 33 
Sup. Ct. 5$o; Lorenzen 144. 

* Cf. ^ Scottish case of Linn v. CasaJinos (1881), 8 R. 849, 

Duncan and Dykes, Principles of Civil Jurisdiction, pp. 56-7. 

* Infra, pp. $88^3. 

* Cf. Carriek v. Hancock (189$), iz T.L.R. 59; infra, p. 596. 
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whose object it is to establish as against the whole world 
some proprietary or possessory interest in movables or 
immovables. It differs from an action in personam in that 
the decree of the Gsurt is not confined in its effect to 
the actual parties to the suit but embraces the dis- 
position of the thing itself and purports to bind every- 
body in the world who might deny the validity of the 
interest sought to be established.^ Instances of such a 
proceeding occur where it is sought to recover land, to 
recover compensation for salvage services rendered to a 
vessel, to foreclose a mortgage, to attach the property 
of a debtor, or to establish a lien over movable goods. 
Depend The local situation of property determines thc'Sove- 
”'1enceof ^o whose physical power it is subject, and the rule 
pro^tty in is that an English Court has jurisdiction to entertain an 
England jjj fcspcct of any movable or immovable 

that is situated in England.^ But the mere presence of 
property in England does not render an absent owner 
personally amenable to the jurisdiction. 3 The Court is 
competent to adjudicate upon all questions directly 
relating to the property but not to pronounce judgment 
upon matters unconnected therewith. To command in- 
ternational validity the judgment must do no more than 
determine theowner’s rights with regard to the property .+ 

If, for instance, the ship of a Frenchman resident in Paris 
is arrested at Southampton, the Court is entitled to declare 
a lien in favour of a salvor, but having once acquired jurisdic- 
tion to this extent over the defendant it cannot proceed to try 
an action that is totally unconnected with the arrested ship.s 

If, however, the owner of an arrested ship against 
which proceedings in rem have been instituted appears 

• Castrique v. Imrie (1870), L.R. 4 H.L. 414, 427-8; Tyler v. 
Judges of the Court of Re^stration, [1900] 175 Mass. 7 i,per Holmes 
J. ; infra, pp. 608-9 et seqq. 

* Castrique y. Imrie, supra-. Story, ss. 550, 591-2. 

^ The Beldis, [1936] P. 51, 83-4. 

♦ Emanuely. Symoss, [1908] i K.B. 302; Story, $. 549; Dicey, p. 47; 

Wharton, s. 667. * The Beldis, supra. 
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and deposits security as bail, thus obtaining the release 
of the vessel, he submits himself to the jurisdiction of 
the Court and thereby renders himself personally liable 
to process of execution in respect of the amount by 
which the ultimate judgment against him may exceed 
the amount of the bail.* 

Jurisdiction, however, is not so restricted in all legal 
systems. Thus, by Scottish law the possession of im- 
movable property in Scotland, or even the possession of 
movables if they are arrested in the hands of a third 
party, is sufficient to found jurisdiction against an absent 
possessor and entitles the Courts to entertain personal 
actions against him, other than actions relating to status.^ 
Similar rules obtain in many continental systems of law. 

A judgment given after this mode of process would not 
be valid in England^ unless the defendant had personally 
submitted to the Scottish jurisdiction,'* and not even then 
if his submission was made with the sole object of saving 
property that had already been seized.* 

The next inquiry relates to jursidiction over ques- jurisdic- 
tions of status. If jurisdiction should not be arrogated *'^,1^, 
unless it can be exercised effectively, what Court isof$utu» 
competent to entertain, for instance, a suit for divorce, 
for nullity of marriage, for judicial separation, or for a 
declaration of legitimacy ? English law has answered 
this question on the principle that status is a res and that 
an action affecting status is an action in rem. Thus Lord 
Dunedin has referred to the status of marriage as 
follows : 

‘Neither marriage nor the status of marriage is, in the strict 

sense of the word, a tm, as that word is used when we speak 

* Tie Gemma, [1899} P. 285; Tie Joannis Vatis (No. 2), [1922] 

P. 213; j8 B.r.LL. (1937), pp. 23 *- 3 * 

* Principles of Civil Jurisdiction, Duncan and Dykes, pp. 7 1 et seqq. 

* Sciiisbyy. (1870), L.R. 6 Q.B. 155, xfsy, Emanuel y. 

Symon, [1908] i K.B. 302. 

* Fainety. Barrett (1885), 55 L.J., Q.B. 39. 

* De Cotte Brissacy. Ratiione 6 H. 8tN. infra, p. 598. 
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of a judgment in rm. A res is a tangible thing within the 
jurisdiction of die Court, such as ,a ship or other dwtteL A 
metajdiyacal idea, which is what the status of marriage is, is 
not stricdy a m, but it, to borrow a {dirase, savours of a m, 
and has all along been treated as such.’< 

D^cddi To discover, therefore, what Court has jurisdiction, 
the only essential is to ascertain where this -fictitious res 
is situated. Having no physical situation it is deemed 
to be situated in the country where the person or persons 
affected are domiciled. Domicil is to status what local 
space is to a tangible thing. Thus, the English Court 
is exclusively competent to entertain a suit for divorce 
where the husband is domiciled in England. The same 
rule obtains in a suit brought to annul a voidable 
marriage,^ but injudicial separation the Court has juris- 
diction, not only where the domicil is in England, but 
also where the parties are there resident. Submission 
cannot render the Court competent to adjudicate upon 
status.3 

Depea- The propriety of basing jurisdiction in matters of 
status upon domicil has been defended by Brett L.J. in 
juritdktiaa the following well-known passage in which he was 
concerned more particularly with jurisdiction to decree 
jottified the dissolution of marriage: 

*The status of an individual, used as a legal term, means the 
legal position of the individual in or with regard to the rest 
of a community. That relation between the parties, and that 
status of each of them with r^rd to the community, whidi 
are constituted upon marri^ are not imposed or de^ed by 
contract or agreement but by law. ... As that relation and 
status are imposed by law, the only law which can impose or 
define sudi a relation or status (i.e. relative position) so as to 
bind an individual is the law to whidi sudi individual is subject. 

. . . Thelaw,then, which enablesaCourttodecreeanalteration 
in the relation between husband and wife, or an alteration in 
the status of husband or wife as sudi, is as a matter of prindple 

* SehestM v. JJmMstnsMf of Anstriass Property, [1937] A.C 641. 

* /)|/ 9 w,p. 351 etseqq. * u/m//:<(gvv.w/..-G., [1906] 133, 140. 
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the law of the oountrjr to which by birdi or <k»iudl diey owe 
obedience. The only Court whidi can decree by virtue of 
such law is a Court of that country. 

‘Another mode of considering the subject, or another line of 
alignment is this. A judgment or decree determining what is 
die status of an individusd is a judgment or decree in rm. It is 
therefore, if binding at all, not only a binding judgment as 
between the parties to the suit, but is to be recc^nized as 
binding in all suits and by all parties. — The jurisdiction of 
the Courts of a country in which people have elected to be and 
are in fiict domiciled is in ail countries admitted, and the judg- 
ment or decree in rent of the Courts of a country in which 
people are domiciled is therefore treated as binding in all 
countries. But the jurisdiction of a country exercised, whether 
by l^slation or by its Courts, over the personal status of the 
subjects of another country who are merely present in it, or 
are merely sojourning in it, or are merely cited to it, is not 
admitted by the country of which sudi people are subjects or 
by other foreign countries. . . . 

‘Another general consideration seems to be as follows. The 
status of marriage is the legal position of the married person as 
such in the community or in relation to the community. 

Which community is it which is interested in such relation? 

None other than the community of which he is a member; 
that is the community with whidt he is living as a part of it. 

But that in hict is the community in which he is living so as 
to be one of the families of it. That is the community in 
which he is living at home with intent that among or in it 
should be the home of his married life. But that is the place 
of his domicil. It follows that upon principle die only law 
which should assume to alter his status as a married man is the 
law of the country of his domicil ; the only Court which should 
assume to decree such alteration is a Court administering the 
law of that country.’* 

Thus the jurisdiction of the Courts of the domicil is b 
inevitable according to English id^, but at the samefr ff^ 
time it is not entirely consistent with the principle of cffectivti 
effectiveness, since physical presence and aomicu in a 
country are not invariably co-existent. It is difficult to 

* Niiejet v. Niiejet (1878), 4 PJ>. r, at pp. 11-13. 



no JURISDICTION 

apply the word ‘cflFectiveness’ to pronouncements upon 
marriage, legitimacy, or the like, and all that can be said 
is that the Courts or the domicil have a superior claim in 
questions of status to other Courts, since in the majority 
of cases their judgments can be rendered effective.* 
Succasion The jurisdiction of the English Courts in cases of 
“‘“"’’“trusts and of succession on death depends upon the 
property or the persons (i.e. the trustees or personal 
representatives) being present in England, and it is 
therefore consistent with the principle of effectiveness.* 
The property is deemed to be in England for this 
purpose if English law is the lex causae of the trust, as 
for example where the instrument of creation, though 
executed abroad, shows a clear intention that its pro- 
visions are to be governed by the law of this country.* 
insuffi- Such in outline are the general rules that govern the 
princfpiM exercise of jurisdiction, but if the principles of effec- 
ofeffretive- tivencss and of submission are to be exclusive guides in 
wbmUslon *his matter of competence, it is clear that circumstances 
must frequently occur in which an English Court will be 
excluded from a jurisdiction that for reasons of con- 
venience and natural justice it ought to possess. Those 
principles leave no room for a jurisdiction based upon 
t\ie forum ret gestae being English. The fact that a tort 
has been committed, or that a contract has been made 
or broken, in England, is not alone sufficient to render 
the Court competent. If, before the issue of a writ, an 

‘ Dicey, p. 43 ; see also his sub>rule at p. 3 1 . 

* Ewing V. 0/r-.Ew//r^(i883), 9 App. C^s. 34; In re The Colonial 
Bishoprics* Fund 1841^ [^ 935 ] ^ Ch. 148-77. This sometimes causes 
an unfortunate conflict of jurisdictions l^tween the Courts of England 
and Scotland, for in the latter country the same principle obtains. The 
historic example is the Orr-Ewing trust which gave rise to separate 
actions in England and in France, both of which went to the House of 
Lords. The reference to the Scottish appeal is, Orr-Ewing*s Trustees v. 0 #r- 
Efoing{x%%^\ 13 R. (H.L.) i. For an account of the cases see Duncan 
and Dykes, Principles of Civil Jurisdiction^ pp. 214-1 5. 

* Cf. In re Fitzgerald^ Surman v. Fitzgerald^ [1904} i Ch. 573, 
infra, p. 497. 
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English debtor escapes abroad, or if a foreigner returns 
home after contracting an obligation here, the judicial 
machinery of England cannot be put in motion, unless 
an action in rem is brought in respect of property in this 
country. The only remedy of the aggrieved party in 
such a case is to follow the wrongdoer to his place of 
residence according to the maxim actor sequitur forum ret. 

Owing to considerations of this nature an entirely Consepient 
new kind of jurisdiction, generally called ‘assumed’ 
jurisdiction, was introduced by the Common Law Proce- ‘assumed’ 
dure Act, 1852, which gave the Courts a discretionary 
power to summon absent defendants, whether English 
or foreign. The exercise of this jurisdiction is now 
governed by Order xi of the Rules of the Supreme 
Court which empowers the Court, upon an application 
to it being made, to permit the service, not of a writ, but 
of notice of a writ of summons, upon an absent defendant 
in the circumstances which will be enumerated below. 

It is essential to appreciate that the right of jurisdic- Discretion, 
tion conferred by this Order differs from that which is 
recognized at common law, for whether it shall be exer- jurisdiction 
cised or not in any given case lies within the discre- 
tion of the Court. It is a jurisdiction that may, notwhich 
must, be exercised. The Order is not imperative. It 
merely confers upon the Court ‘a new power which it is 
enabled to exercise in particular cases which seem to it 
to fall within the spirit as well as the letter of the various 
classes of case provided for’.* Thus leave to serve a 
writ will be refused if England is not the forum conve- 
niens, as for example where the defendant is a foreigner 
resident abroad and the circumstances do not justify the 
expense and inconvenience which he will suffer from a 
trial in England.^ It has been recognized by the Court 
of Appeal that if in the circumstances the construction 

* Johnson V. Taylor Bros., [1920] A.C. 144, 153 ftr Lord Haldane. 

• Rosier Hilberry, t»9*5] * Ch. 250, 259; in re Schintz, [1926] 

Ch. 710, 716; SocUti GMrale de Paris v. Dreyfus Brothers (1885), 

29 Ch. D. 239, 242. 
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of the Order is at all doubtful it should be resolved in 
favour of the foreigner; and also that, since the applica- 
tion for leave is made ex parte, full and fair disdosure 
of all the facts is necessary.* On the other hand, if it 
appears probable that the plaintiff owing to political 
or other reasons will not receive a fair trial abroad, the 
Court may well exerdse its discretion in favour of the 
application for service out of the jurisdiction, even 
though both parties to the suit are foreigners and even 
though their rights fall to be governed by foreign law.^ 
CriticUm A general criticism which may fairly be directed 
against the policy of Order xi is that several of the 
reasons for which it allows service abroad are not 
sufficient according to English law to confer jurisdic- 
tion upon foreign Courts. There is a lack of reciprocity. 
English Courts no doubt expect that judgments de- 
delivered by them in virtue of assumed jurisdiction 
will be universally recognized, yet they are not alwaj^ 
prepared to recognize foreign judgments given m 
similar circumstances. It is obviously undesirable to 
claim a wider jurisdiction than is conceded to the Courts 
of other countries.^ 

Tbeeaic* The following are the cases in which, under O. xi, 
a application may be made to the Court for leave 

n, R. I* to serve notice of a writ on an absent defendant : 

(a) Where the whole subject-matter is land situated within 
die jurisdiction .4 

This covers actions for the recovery of land and proceed- 
ings of a similar nature, but it does not comprise actions 
for the recovery of rent.? 

(b) When any act, deed, will, contract, obligation, or liability 
a£Eecdng land within die jurisdiction is sough* *<* con- 
strued, rectified, set aside, or enforced in the action.^ 

' Tie Hagen, [1908] P. 189, 201. 

• Offenieimer't.LonURtsenthal^Co^A.-^^ViwiX i AUE.R.33. 

* i 6 R.r./.£.(i 93 S),p. 96 . 

4 O. XI, R. I (a). * Agnew v. Urirr (1884), 14 78. 

‘ O. XI, R. I (i). 
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This covers claims relating to land that do not fall 
within (a)y such as actions for the recovery of rent* or 
for breach of a covenant to repair.* 

(r) Where any relief is sought against any person or corpora* 
tion domiciled or ordinarily resident within the jurisdic* 
tion.3 

This, which is an extensive departure from common 
law principles, empowers ajudge to entertain practically 
any kind of action'* against an absentee, provided that 
he is domiciled or usually resident in England. 

(d) When the action is for the administration of the personal 
estate of any deceased person domiciled within the juris- 
diction at the time of his death, or for the execution, as to 
property within the jurisdiction, of the trusts of any writ- 
ten instrument of which the person to be served is trustee, 
and which ought to be executed according to the law of 

England.^ 

The important fact to observe here is that service out of 
the jurisdiction under the second part of the Rule will 
not be permitted, unless some property subject to the 
trust is actually situate in England at the time when 
leave to effect service is sought. Thus, leave was refused 
where the defendant trustee had sold the entire trust 
funds and had departed abroad with the proceeds.^ 

(e) Where the action is brought to enforce, rescind, dissolve, 
annul, or otherwise affect a contract, or to recover damages 
or other relief for or in respect of a breach of contract in 
the following cases: 

(i) Where the contract is made in England,^ and the 
defendant is neither domiciled nor ordinarily resident 
in Scotland. 

* AgHiwv. (1884), 14 Q.B.D. 78. 

* Tasseliv. Hallen^ [<^9^] i Q-B- 

* O. xi, R. I (r); O. lxxi, R. x. 

* In re LidJeWs Settlement Trusts^ [*93^3 Ch. 365; Dicey, p. 257. 

* O. XI, R. I {d), • fTinterv. fVinter^ [1894] i Ch. 421. 

^ Bremer Oeitranspert G. AfJ?. H. v. Dretory^ [1933] i K.B. 753. 
A contract is deemed to have been made where the letter of acceptance is 
posted; infra^ p. 263. 

4431 


1 



II4 JURISDICTION 

(ii) Where the contract is made by or through an agent 
trading or residing in England on behalf of a principal 
trading or residing out of England, provided that the 
defendant is neither domiciled nor ordinarily resident 
in Scotland. 

This part of the Rule is applicable even though the 
^ent has no authority to effect a completed contract. 
Thus, in National Mortgage and Agency Co. of New Zea- 
land V. Gosselin^ the London agent of a Belgian firm, 
who was employed merely for the purpose of obtaining 
orders, sent the firm’s price list to the plaintiff. The 
plaintiff gave an order which was forwarded by the 
agent and accepted through the post by the Belgian 
firm. It was held that the contract had been made 
‘through’ the agent, for, though the final acceptance 
did not lie with him, he had negotiated its terms. 

(iii) Where the contract is by its terms or by implication 
to be governed by English law, provided that the 
defendant is neither domiciled nor ordinarily resident 
in Scotland. 

This means that what is called the proper law of the 
contract^ must be English law.^ 

(iv) Where the action is in respect of a breach in England 
of a contract wherever madej even though the English 
breach has been preceded by a breach abroad which 
rendered impossible of performance that part of the con- 
tract which ought to have been performed in England.'^ 

The latter part of the Rule was added in 1921 in 
order to override the doctrine laid down in 'Johnson v. 
Taylor.^ This doctrine was that if the real and sub- 
stantial breach occurred abroad, the mere fact that a 
consequential but trivial breach ensued in England 

> [1922] 38 T.L.R. 832. * Infra, pp. 250—8. 

* N. V. Kwik Hoo Tong Handel Maatschappij v. Finlay id Co., 
[1927] A.C. 604. 

■* Oppenheimern. Louis Rosenthal id Co.,d.-G.,lig$y'} i AIIE.R.23. 

* [1920] A.C. 144. 
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would not justify service out of the jurisdiction. In 
'Johnson v. Taylor a contract for the sale of goods had 
been made under which the Swedish sellers agreed to 
invoice the goods to the English buyers at 97^. 6 d. a 
ton c.i.f. Leeds. The sellers stopped deliveries. The 
buyers sought to take advantage of Order ii (tf), which 
at that time allowed service abroad when : 

‘The action is founded on any breach within the jurisdic- 
tion of any contract wherever made, which, according to the 
terms thereof, ought to be performed within the jurisdiction.’ 

The substantial breach was clearly the non-shipment 
at Stockholm, but since one of the seller’s duties under 
a c.i.f. contract is to deliver the shipping documents* 
at the buyer’s place of business, it was argued that a 
breach, sufficient to render the above Rule applicable, 
had also occurred in England. The House of Lords, 
however, held that the subsidiary breach in England 
could not be made the means of instituting litigation in 
this country against a foreigner. The facts of this case 
are sufficient to explain the closing words of the present 
Rule. 

Leave, however, cannot be granted under the Rule 
if the defendant is domiciled or ordinarily resident in 
Scotland or Northern Ireland 

(ee) Where the action is founded on a tort committed within 
the jurisdiction.* 

It was held in Kroch v. Rossell et that leave to 
serve notice of a writ under this heading will not be 
granted if the tort has no substantial connexion with 
England. In that case: 

The plaintiff, who was a foreigner with no English asso- 
ciations or interests, alleged that de&matory statements had 
been published of him in two foreign daily papers, one Belgian, 
the other French. 

* i.e. the invoice, bill of lading, and policy of insurance. 

* R.S.C.O. XI, R. I (er); added in 1920. Hobbs v. Australian Press 

Association, [1933] i K.B. i. * [*937] * All E.R. 725. 
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Assuming that the statements were defamatory, it was 
clear that a tort had been committed within the juris- 
diction, for a few copies of the papers had been sold in 
London, but nevertheless the Court of Appeal refused to 
allow service out of the jurisdiction on the ground that 
no question of substance arose in England and that the 
claim of the plaintiff was essentially one which should 
be investigated in the foreign countries concerned. 

(f) When any injunction is sought as to anything to be done 
within the jurisdiction, or any nuisance within the juris- 
diction is sought to be prevented or removed, whether 
damages are or are not also sought.* 

The Courts refuse to grant permission under this 
Rule unless the substantial and genuine dispute between 
the parties is whether an injunction against some act in 
England ought to be granted. The plaintiff cannot 
found the jurisdiction of the English Court by claiming 
an injunction that is only incidental to the relief that he 
in fact desires. 

Thus, in Rosier v. Hilbery^ X, a Belgian, had been ap- 
pointed by a Court at Antwerp to act as sequestrator of a 
Belgian Company which was in liquidation. An English 
Company which was being wound up owed the Belgian Com- 
pany ;^22,500. The English Court, upon the application of 
X, ordered the sum to be paid to Y, who was X’s London 
solicitor and instructed him not to part with it until a further 
order had been made. The plaintiffs, who were Belgians and 
who claimed to be entitled to the money, brought an action 
against X and Y in England, claiming inter alia an injunction 
against Y from parting with the money. 

The Court of Appeal refused permission to serve X in 
Antwerp, for the real action was against him, and it was 
only with the view of having this tried in England, 

* Rosier v. Hiliery, [1925] Ch. 250; De Bemales v. Neio Tori 
Herald, [1893] 2 JJ.B. 97 N; Watson v. Daily Record, [1907] i K.B. 
853; Morocco Bound Syndicate v. Harris, [1895] i Ch. 534. 

* t*9*5] Ch. 250. 
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instead of in Belgium, that the plaintiffs had claimed an 
injunction against Y. 

{g) When any person out of the jurisdiction is a necessary or 
proper party to an action properly brought a^inst some 
other person duly served within the jurisdiction.' 

Leave to serve a person abroad may be obtained under 
this Rule in circumstances that are not covered by any 
of the previous Rules, as for instance, when a tort has 
been committed in a foreign country by two persons 
jointly, only one of whom is domiciled or ordinarily 
resident in England.^ But it is essential that there 
should be a bona fide action against the person who is 
within the jurisdiction, for if that person is joined with 
the sole object of making a foreigner amenable to the 
English Court, leave will be withheld. ^ The words 
‘properly brought* have been inserted for the protection 
of persons abroad, for it is a serious matter to expose a 
foreigner, who owes no allegiance here, to the incon- 
venience and annoyance of having his rights contested 
in this country.® The defendant in England must not 
be merely a subordinate and secondary defendant to 
the person abroad. Thus in fVitted v. Galbraith 

A ship belonging to X, a domiciled Scotsman, arrived in 
the Thames and steps were taken by Y, a London shipbroker, 
to have her unloaded. The plaintiff’s husband, while engaged 
in unloading, was killed by falling down a hatchway. The 
plaintiff commenced proceedings against Y for negligence and 
applied for leave to serve process upon X in Glasgow. 

In refusing leave Lindley L.J. said: 

‘Supposing that both defendant firms were resident within 
the jurisdiction, would they both have been joined in the 

• O. XI, R. I (g). * Croft V. King, [1893] i Q.B. 419. 

s tVittedv. Galbraith, [1893] i Q.B. 577; Rosier v. Hilbery, [1925] 
Ch. 250; in re Schintx, [1926] Ch. 710. 

♦ yohu Rsusell W Co. Ltd. v. Cayxer Irvine Co. Ltd., [1916] 
2 A.C. 298. 

* SocUti Gdndrale de Paris v. Dreyfus Bros. (1885), 29 Ch. D. 239, 

242: [1887] 37 Ch. D. 215. ‘ [1893] I Q.B. 577. 
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action ? I cannot think so; there is no plausible cause of action 
against the brokers. I come to the conclusion that the brokers 
have been brought into the action simply to enable the plaintiff 
to bring the other defendants within the jurisdiction. It is 
not a bona fide cause of action properly brought against a 
person who has been served within the jurisdiction.’ 

(A) Where the action is by a mortgagee or mortgagor in rela- 
tion to a mortgage of personal property within the juris- 
diction and seeks relief of the following kind, namely, 
sale, foreclosure, delivery of possession by the mortgagor, 
redemption, reconveyance, delivery of possession by the 
mortgagee; but docs not seek (except so far as permissible 
under (e) above) any personal judgment or order for 
payment of any moneys due under the mortgage.' 

This Rule was framed in order to avoid the decision in 
Deutsche National Bank v. Paulfi where it was held that 
an action for foreclosure was not covered by clause (<?) 
above, even though the mortgagor had failed to pay the 
principal and interest due under his personal covenant. 

(<’) Where the action is one under the carriage by Air Act, 
1932.3 

Service of Another case where an action may be brought against 
putnerthip persons who are not present in England occurs under 
under o. Order xlviii {a) of the Rules of the Supreme Court,'* 
(“) which applies to partnerships. The Order, after pro- 
viding that co-partners carrying on business in England 
may be sued in the name of the firm,® permits the writ 
to be served without leave either upon one or more of 
the partners, or upon the person having control of the 
business at the principal place of business in England.* 
Therefore, service which is effected upon the person in 
control of the English business operates as a valid ser- 
vice upon all the partners, even in the case of a colonial 
or foreign firm all the members of which are resident 

' O. XI, R. I (A) (1916). 3 [1898] I Ch. 283. 

3 O. XI, R. I (»), 1933, supra, p. 13. 

■* See Dicey, p. 264; Westlake, p. 250. * R. i. ‘ R. 3. 
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abroad.* Again, service upon one partner resident in 
England is effective against the co-partners out of the 
jurisdiction,* and service effected with the leave of the 
Court under Order 1 1 upon one partner out of the juris- 
diction is a good service upon all the other partners out 
of the jurisdiction.* 

Actions that contain a foreign element must fre- Conven- 
quently require the assistance of judicial and adminis- g”™"' 
trative officers in other countries, and Great Britain has legal pro- 
therefore made conventions with a number of States in 
order to facilitate the conduct of legal proceedings in civil 
and commercial matters. These regulate such matters 
as the service of judicial and extra-judicial documents, 
the taking of evidence, security for costs, the right of 
access to Courts, and the right of free legal assistance.^ 

C. JURISDICTION TO STAY ACTIONS 
The wide jurisdiction that all sovereign powers Difficulty 
arrogate to themselves makes it possible for litigation 
concerning the same matter to occur contemporane- 
ously in two or more different countries. A person, for 
instance, who commits a tort in Paris may be sued, not 
only in F ranee, but also in England if a writ is served upon 
him during his presence in this country. Again, if a libel 
is published in a Paris newspaper, a few copies of which 
have been sold in England, permission to serve notice of 
a writ upon the defendants may be given under O. xi, R. i 
notwithstanding that proceedings have already 
been instituted in France. In such cases the English 
proceedings may be met by the plea of Its alibi pendens. 

The question that this plea raises is whether the Niturc of 
English court will stay an action, either domestic or 
foreign, on the ground that the applicant is doubly and pendens 

* Worcester City W County Banking Co. [1894] r Q.B. 784. 

* Lysaght Ltd. v. Clark ^ Co.y [1891] i Q.B. C52, 

3 Ho&ks V. Australian Press Association^ [1933] i K.B. i. 

^ Annual Practice; R.S.C. O. ii, R. ii; O. 37, R. 54. 

* Supra, p. iij. 
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unnecessarily vexed by reason of another action for the 
same cause of action which has been instituted between 
the same parties in a foreign country. If a litigant brings 
two actions about the same matter in two different 
Courts in England^ his conduct is in all cases deemed to 
be vexatious, and the defendant may demand that he 
shall elect between the two proceedings.^ Where, how- 
ever, one of the actions has been instituted abroad, a 
party is not necessarily and inevitably put to his elec- 
tion. The English Court undoubtedly possesses juris- 
diction to stay one of the actions, but it is a discretionary 
power that is not lightly exercised in favour of a stay. 
The question may arise in two different cases which it 
will be simpler to keep separate. 

(i) The -plaintiff in England is plaintiff also in a foreign 
country. 

Court may It is now established, after a certain amount of doubt, 
that an English Court possesses jurisdiction to stay 
brought by proceedings at the instance of a defendant who is sued 
plaintiff the plaintiff for the same cause of action in two 
different countries.^ The jurisdiction is in personam and 
can therefore be exercised in respect of proceedings 
abroad^ without raising any conflict between the English 
and the foreign tribunal.^ 

jurij. But whether the jurisdiction will be exercised is an- 
stay action Other matter. The Court has a discretion which it will 
not freely exercisc with the greatest caution, for it is imperative 
exercised right of acccss to the tribunals of a country 

should not be lightly interfered with. It is not sufficient 
for the defendant merely to show that two actions have 
been started,* for in the view of the English Courts it 
is not prima facie vexatious to commence two actions 

’ McHenry v. Leuiis (1882), 22 Ch. D. 397, 400. 

* Ibid., 22 Ch. D. 397. 

* Bushby V. Munday (1821), 5 Madd. 297. 

^ Cohenn.Rothfietd,\i<)i% 1 1 K.B.4io,4i7,^rEveJ.;»^tfp.i23. 

* Peruvian Guano Co, v. Bochoo/dt (1883), 23 Ch.D. 225, 2x2, per 
Lindl^ L.J. 
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about the same subject-matter, one here and one abroad.* 

The reason of this reluctance to exercise the jurisdiction 
is that, owing to a possible difference between the laws 
of the two countries, the stay of one of the actions may 
deprive the plaintiff of some advantage which he is 
justified in pursuing. Thus, he may have a personal - 
remedy in one country and a remedy only against the 
goods in another, or a remedy against land in one state 
but no such remedy in another.^ Again, where there 
are several defendants, it may be that a judgment 
delivered in one country cannot be enforced against 
them in the other. Again, owing to uncertainty as to the 
state of the cause lists in the two countries, the plaintiff 
may have deliberately started the double proceedings 
with the view of pressing those which are more likely 
to afford him a speedy decision.^ 

The rule, therefore, is that a plea of lis pendens will Defend»nt 
not succeed and the Court will not order a stay of pro- ““**?”y* 
ceedings, unless the defendant proves vexation in point pointer 
of fact. He must show that the continued prosecution 
of both actions is oppressive or embarrassing, an onus 
which he will find it difficult to discharge if the plaintiff 
can indicate some material advantage that is likely to 
result from each separate action. The Courts have 
consistently refused to attempt any general definition of 
the term ‘vexation’ in this connexion. Thus, in a leading 
case, Bowen L.J. said: 

‘I agree that it would be most unwise ... to lay down any 
definition of what is vexatious or oppressive, or to draw a circle, 
so to speak, round this Court unnecessarily, and to say that it 
will not move outside it. I would much rather rest on the 
general principle that the Court can and will interfere when- 
ever there is vexation and oppression to prevent the adminis- 
tration of justice being perverted for an unjust end.’-* 

* V. Kothfield^ [1918]! K.B, at p. 414, per Scrutton L.J. 

^ McHenry v. Lewis^ [1882] 22 Ch. D. at p. 401,^^ Jessell M.R. 

^ Ibid.» at p. 403, per Jessell M.R. 

♦ McHenry v. Lewis^ supra^ at pp. 407-8. 
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Each case, then, depends upon its circumstances, and 
it is only by way of illustration that the authorities are 
helpful. It is a simple matter to suggest examples of 
vexatious proceedings, e.g. where the plaintiff to a dis- 
pute of a complicated character, involving many wit- 
nesses and documents, which is in course of litigation 
abroad, serves a writ on the defendant while the latter is 
on a short visit to England,’ but in most of the decisions 
in which the issue has been raised the Courts have re- 
frained from exercising their jurisdiction to order a stay 
of proceedings.^ 

(ii) The plaintiff in England is defendant abroad^ or the 
defendant in England is plaintiff abroad. 

Actions The fact which distinguishes either of these cases 
from the one considered above is that the person whom 
ootbrought it is sought to Stay has not initiated two actions. It 
'’ymn follows from this that the Courts are even more reluctant 
to interfere than where the same person is plaintiff in 
both countries, for the result of a stay of proceedings 
will be to confine the party stayed to an action over which 
he has not an equal control.^ It would appear, in fact, 
that Bushby v. Munday* is the only case in which a 
defendant to an action in England has been restrained 
from continuing an action which he has instituted 
abroad, and there the justification was that, owing to 
the superior powers of discovery possessed by English 

* Logan V. Bank of Scotland ^ [1906] i K.B. 141, 152, per Gorell 
Barnes LJ. 

* Actions were stayed in the following cases: Logan v. Bank of Scot- 
land 2), [1906] I K.B. 141; /> re Norton* s Settlement^ ^ 

Ch. Egbert \,Short^[i^oy] 2 Ch. 205; Tbe Cbristiansborg{iSS^), 
10 P.D. 141. 

Actions were not stayed in: Os/ell v. Lepage (1851), 5 Dc G. & Sm. 
95 ; McHenry v. Lezcisy supra\ Peruvian Guano Co, v. Bockwoldt (1883), 
23 Ch. D. 225; Hyman v. Helm (1883), 24 Ch. D. 531. 

3 Cohen v. Rothfield, [1919] i K.B. 410, 414, Scrutton L.J.; The 
Janeray [1928} P. 55; The London, [1931] P. 14; St, Pierre v. South 
American Stores Ltd,y [1936] i K.B, 382; The Madrid^ [1937] P. 40. 

^ (1821), 5 Madd. 297, 
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Courts, there was more likelihood of the facts being 
correctly ascertained here than in the defendant's action 
in Scotland.* Thornton v. Thornton^ exemplifies the ex- 
treme reluctance of the Courts to exercise their juris- 
diction. 

A husband, domiciled in India, started divorce proceedings 
in Bombay against his wife who was in England. The wife, 
two da)^ after being served with notice of the petition, com- 
menced a suit for restitution of conjugal rights while her 
husband was home on short leave from India. 

Despite the fact that the husband's presence in England 
was only temporary and that most of the witnesses on 
the issue of adultery were in India, the Court refused to 
restrain the wife's suit. 

The attitude of the Courts may be well illustrated by 
the decision of the Court of Appeal in Cohen v. Roth-- 
fields where the facts were as follows: 

Cohen, a moneylender, employed Rothfield as his agent in Coken ▼. 
Newcastle and Glasgow. He alleged that during a term 
imprisonment to which he was sentenced Rothfield took 
advantage of his absence and made profits out of his customers. 
Rothfield, on the other hand, alleged that a large sum of money 
was due to him from Cohen. On September 9, 1918, Cohen 
issued a writ in England claiming an account of all money 
received on his behalf by Rothfield. The latter, on September 
14, began an action for an account in Scotland, 

In November Cohen took out a summons to restrain Roth- 
field from proceeding with the Scottish action, and in support 
of his application he alleged that both parties resided in Eng- 
land, that the books relating to the businesses at Newcastle and 
Glasgow were kept in England, that the money illegally taken 
by Rothfield was obtained mostly from Newcastle customers, 
and that the Scottish action was not brought bona fide but only 
with the view of placing difficulties in his way. 

The Court refused to stay the Scottish action. Roth- 
field had brought a proper action in Scotland for an 

* Cohen v.Rothfield^\\^\^ i K.B. 410. 

* (1886), II P.D. 176. 3 [1919] * K B. 410. 
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account of a business carried on there, and by arrest- 
ment had obtained a charge over certain funds in Glas- 
gow; while, on the other hand, Cohen had failed to show 
that no advantage would accrue to Rothfield from the 
Scottish proceedings. 

Suggested The Court of Appeal in McHenry v. Lewis^ made a 
** 'tetw^ distinction between Courts in the British Empire and 
Colonial foreign Courts in the wider sense of the term. It was 
*'^'*fo're1gn there said that a plaintiff in English litigation, who 
actions commences another action in Scotland or in Ireland or 
in some other part of the British Dominions, is on the 
same footing as a person who sues for the same matter 
in two separate Courts in England, i.e. the double 
proceeding is prima facie vexatious and one of the 
actions will be stayed as a matter of course, the plaintiff 
being put to his election. If, however, the second action 
is started in a foreign country outside the British 
Dominions, there is nothing inherently vexatious in the 
double proceeding. It is difficult to appreciate what 
justification there is for this distinction. The reason 
invariably advanced by the judges for the proposition 
that the prosecution of a foreign in addition to an English 
action is not in itself vexatious, is that the litigant may 
possibly derive some distinct advantage from the foreign 
proceedings of which it is unjust to deprive him. If 
this is so, it seems clear that many parts of the British 
Empire should be ranged with non-British foreign 
countries, for in certain of the colonies, as, for instance, 
in South Africa, the rules and remedies are more remote 
from their English counterparts than those, say, of most 
of the States in North America. The same observation 
is true, though to a lesser degree, of Scottish law. More- 
over, it has now been definitely held in two more recent 
decisions that the distinction has no application where 
the foreign suit is brought, not by, but against, the 
English plaintiff.^ Thus if A sues B in Scotland, and 
* (1882), 22 Ch. D. 397. 

^ Ceieit V. Rothfield, [1919] i K.B. 410; The London, [1931] P. 14. 
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then B sues A in England, B’s English action is not 
prima facie vexatious and will not be stayed in the 
absence of vexation in fact.* Even where both suits 
have been brought by the plaintiff the distinction has 
not the support of Scrutton L.J.* 

* The London, supra', Heilmann v. Falkenstein, [1917] 33 T.L.R. 
383; The Janera, [1928] P. 55. 

* Cohen v. Rothfield, [19x9] i K.B. 410, 415. 
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CHAPTER IV 

THE PROOF OF FOREIGN LAW 

T he established rule is that knowledge of foreign Foreign 
law, even of the law obtaining in some other part 
of the British possessions, is not to be imputed to an fact to be 
English judge.* The presumption is that foreign law 
is the same as English law. The onus of proving that 
it is different lies upon the party who pleads the differ- 
ence.^ The question as to what is the law of a foreign 
country upon some particular matter is a question, not 
of law, but of fact, and it must be proved by the evi- 
dence of experts in that law.^ It cannot be proved, for 
instance, by citing a previous decision of an English 
Court in which the same foreign rule was in issue, ♦ or 
by referring to a decision in which a Court of the 
foreign country has stated the meaning and effect of the 
law in question.* Those parts of the United Kingdom, 
however, for which the House of Lords is the ultimate 
appellate tribunal form an exception to these rules. 

Thus, the meaning of Scottish law is a matter of fact 
that requires to be proved by evidence in the Courts 
inferior to the House of Lords, but in the House of 
Lords itself, which is the commune forum of both Eng- 
land and Scotland, it is a matter of law of which their 
Lordships have judicial knowledge.* The English 
Courts have not adopted the continental practice 

• Nelson\. BriJpert (184;), 8 Beav. 527. 

* The King of Spain v. Machado (1827), 4 Russ. 225, 239; Male v. 

Roberts (1800), 3 Esp. 163. 

* Nelson v. Bridport, supra; Beatty v. Beatty, [1924] i K.B. 807, 8 14; 
hazard Bros, (f Co. v. Midland Bank, [1933] A.C. 289. 

* hazard Bros, (f Co. v. Midland Bank, supra; McCormick v. Garnett 
(1854), 23 L.J. (Ch.) 777. 

* Beatty v. Beatty, supra, at pp. 814-1 5 ; Guaranty Trust Company of 
New York v. Hannay W Co., [1918] 2 K.B. 623, 638, 667. 

‘ Elliot v. Jokey, [1935] A.C. 209, 236. 
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according to which a Government may be requested to 
give an official statement of the law upon some parti- 
cular matter. 

Effect of Foreign law, being a question of fact, had formerly 
dence t^be ptoved to the Satisfaction of the jury, but the 
decided by Supreme Court of Judicature Act,’ 192?, has now pro- 
**** ISone as follows: 

Where it is necessary to ascertain the law of any other 
country which is applicable to the facts of the case, any ques- 
tion as to the effect of the evidence given with respect to that 
law shall, instead of being submitted to the jury, be decided 
by the judge alone. 


What 
witnesses 
are com* 


Foreign law, though treated as a fact, is clearly a 

matter of opinion, and it must therefore be proved by 

patent an expert. The question as to who is a sufficient expert 
in this matter has not been satisfactorily resolved by the 
English decisions. The general principle would appear 
to be that no person is a competent witness unless he 
is a practising lawyer in the particular legal system in 
question, or unless he occupies a position or follows a 
calling in which he must necessarily acquire a practical 
working knowledge of the foreign law. In other words. 
Practical practical experience is a sufficient qualification. Thus, 
a'wffidmt accordance with this principle: 

qualiSca- ^ Roman Catholic bishop vras allowed to testify to the 
matrimonial law of Rome, since a knowledge of its provisions 
was essential to the performance of his official duties:* 

A hotel keeper in London, a native of Belgium, who had 
formerly been a commissioner of stocks in Brussels, was 
admitted to prove the Belgian law of promissory notes, on the 
ground that his business had made him conversant with mer- 
cantile law:* 


tion 


* S/ 102, replacing Administration of Justice Act, 1920, 8. 15. The 
Act applies to criminal trials, R. v. Hammer^ [1923] 2 K.B. 786. 

f The Sussex Peerage Case. (1844), n CL & Fin. 85; distinguish 
^:v. ^/?rtf^/(i876), 13 CoxC^C. 178. 

^ Vander Donckt v. Thellusson (1849), 8 C.B. 812; distinguish 
' Perlak Petroleum Maatsekappij v. Deen^ [1924] i K.B. 1 1 1. 
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An ex-Governor of Hong-Kong was held competent to 
prove the law of that colony:t 

A secretary to the Persian Embassy was allowed to depose 
to die law of Persia, upon it being shown that there were no 
profissional lawyers in that country, but that all diplomatic 
officials had to be thoroughly versed in the law:> 

Where it was necessary to ascertain the meaning of a bill 
of exchange given in Chile, the evidence of a London bank 
director with long experience of banking in South America 
was preferred to that of a young man who had been at the 
Chilean Bar for four years.3 

The view taken by the Courts is that a mere academic Ac»demic 
knowledge of foreign law does not qualify a man as an 
expert witness. Thus in Bristow v. SequevtlUy^ where it cient quUi- 
was necessary to prove the law in force at Cologne, a 
witness was called who stated that he was a jurist and 
legal adviser to the Prussian consul in England, and 
that having studied law at Leipzig University he knew 
from his studies there that the Code Napoldon applied 
in Cologne. It was held that he was not a competent 
witness, Alderson B. saying; 

*If a man Who has studied law in Saxony, and has never 
practised in Prussia, is a competent witness, why may not 
a F renchman, who had studied the books relating to Chinese 
law, prove what the law of China is T 

But although it has been said that study alone is no 
sufficient qualification,^ the Courts have not consistently 
observed the requirement of practical experience. Thus, 
the Reader in Roman Dutch law to the Council of 
Legal Education, who had made a special study of that 
law for the purpose of his lectures was admitted to 
testify to Rhodesian law;^ an English barrister, who in 

* Ceoper-Kingy. Cooper-King, [1900] P. 65. 

* In the GooJs of D host Alp Khan (1880), 6 P.D. 6. 

* De Beiche v. South American Stores, [193 5] A.C. 148. 

* (1850) 19 L.J. Ex. 189; In the Goods ofBonelli (1875). 

* Inre 7’«r!wr(i9o6), W.N. xy.^Kekewich J. 

* Brailey v. BAodesia Consolidated Ltd., [1910] z Ch. 95: and see 
Batfordv. Batford, [1918] P. 140. 
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the course of his profession had made researches into 
the marriage laws of Malta, was held competent to 
prove the validity of a marriage which had been solem- 
nized at Valletta;* and in another case evidence as to the 
law of Chile was admitted from an English solicitor 
who, though never a practitioner in that country, stated 
that he had considerable experience of its laws.* 

Court not The evidence of the expert may exceptionally be 
^"thelevN given by affidavit, but it is usually given orally, and if so 
dencehe is of coursc open to cross-examination. Although 
he must state his opinion as based upon his knowledge 
or practical experience of the foreign law, he may refer 
to codes, decisions, or treatises for the purpose of refresh- 
ing his memory, but in such an event the Court is at 
liberty to examine the law or passage in question in order 
to arrive at its correct meaning.* Again, if there is a 
conflict of testimony between the expert witnesses on 
either side, the Court must place its own interpretation 
upon the foreign law in the li^ht of the evidence given.^ 
It must not construe a foreign code itself, but must 
regard it only as part of the evidence and as an aid in the 
determination of the conflicting expert testimony. 

* Wilson V. Wilson^ [i 9 c> 3 ] 1 57 - 

^ In the Goods of Whiteleggy [1899] P. 267. 

^ Concha v. Murietta (1889), 40 Ch. D. 543; Russian Commercial 
and Industrial Bank v. Comptoir d* Escompte de Mulhouse^ [1923] 2 K.B. 
630, 643. 

♦ Crastery, Thomas, [1909] * Ch. 348, 357; Trimbey v. Fignier 
(1834), I Bing. (N.C.) 1 51; Di Sora v. Phillips (1863), 10 H.L.C. 
624, 636-42, per Lord Chelmsford; De Bodds Case (1844), 8 Q.B, 
208, 266; Lazard Bros, v. Midland Bank, [1933] A.C. 279, 298. 



CHAPTER V 

THE EXCLUSION OF A FOREIGN LAW 
THAT WOULD NORMALLY BE APPLICABLE 


1 . Where the foreign kw is a penal or a revenue kw. Pages 1 54-6. 

2. Where the foreign kw is repugnant to the distinctive policy of 

English kw. 136-54. 

I T is obvious that circumstances will occasionally impossi- 
arise in which the lex fori must be preferred to the r«ogniz- 
foreign law that would normally be applicable to the ing «u 
case. We have already remarked that the continental 
Codes, although they favour the general application of 
a foreigner’s personal law, refuse this indulgence wher- 
ever the result will be to conflict with the public order 
of their own State.* The Italian Code, for instance, 
provides as follows : 

‘Notwithstanding the dispositions of the preceding articles, 
neither the laws, acts, or judgments of a foreign country, nor 
private dispositions or contracts, can in any case derogate from 
the prohibitive laws of the kingdom concerning persons, 
property, or acts, or from laws which in any way whatever 
regard public order or good morals.’^ 

The same principle must apply to a certain extent in all 
systems and it is certainly applicable in England, but 
the difficulty is to classify the cases in which recognition 
is refused. We shall probably not go far wrong if we 
say that the Court will apply English law exclusively in 
the following cases 

Where the foreign law is a penal or revenue law. 

Where the foreign law is repugnant to the distinctive policy 
of English law. 

We will now deal separately with these two cases. 

‘ Supra, pp. 82-3. 

* As translated in Westkke, p. 51. A similar exception is contained 
in Preliminary Article 16 of the Progetto del nuovo Codice Civile. 

* Cp. Savigny, sec. 349. 
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I . Where the foreign law is a penal or 
revenue law 

Foreign The object of Private International Law is the en- 
forcement of private, not of public, claims, and ooe of 
in^iand its best established principles in England is that the 
penal laws of foreign countries are strictly local and that 
they affect nothing more than they can reach |>y virtue 
of their own authority.* Thus m the early case of 
Folliott V. Ogden^^ a bond for borrowed money had been 
made before the Declaration of Independence by B in 
favour of A, both parties being British subjects resident 
in New York. Later, during the War, the State of New 
York confiscated the property of A. To an action which 
A brought in England after the treaty of peace to re- 
cover the money due on the bond, B pleaded that A had 
been deprived of his rights under the instrument by the 
legislature of New York. Buller J., however, summarily 
dismissed the plea as follows: 

‘A very few words are sufficient to decide the present case. 
It is a general principle that the penal laws of one country 
cannot be taken notice of in another. Then apply that prin- 
ciple to the present case. This is an action on a bond, to which 
the defendant has pleaded that by the penal laws of another 
country the property of the plaintiff in the bond has been 
divested out of him; but this G)urt cannot take notice of that 
defence; and then all the proceedings are a nullity and the 
action remains unanswered.’ 

Tett for A foreign law is not deemed to be penal in nature 
within the meaning of the principle now under discus- 
foreign Uw sion unless its enforcement rests with the State or with 
ii penal community which the State represents.^ The word 
‘penalty’ as used by lawyers is both wide and ambiguous, 

* Folliott V. OgJen (1789), 3 T.R. 726, per Lord Loughborough, 
approved in Wolfw. Oxholme (1817), 6 M. & S. Banco de Vizcaya 
V. Don Alfonso de Borbony Austria, [1935] i K.B. 140. 

* Supra, 

* Huntington v. Attrill, [1893] A.C. 150 (P.C.). 
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but nothing is regarded as a penalty in the present con- 
nexion unless it is: 

‘Recoverable at the instance of the State, or of an official 
duly authorized to prosecute on its behalf, or of a member of 
the public in the character of a common informer.’ > 

It has been held that the English Court must itself 
classify the law and must not necessarily adopt the 
view that is taken by the Courts of the foreign country 
in question.* Otherwise it might well happen that a 
right would be allowed in one case and disallowed in 
another merely because it arose in different countries. 

The whole subject is well illustrated by Huntington v. 

Attrill^^ where the facts were as follows: 

A New York statute, designed inter alia to protect the 
public against company promoters, provided that the directors 
of a corporation should be personally liable for its debts upon 
proof that false reports of its financial conditions had been 
published. Sums recoverable under this provision were pay- 
able to creditors in satis&aion pro tanto of their claims. A 
creditor instituted a suit under the statute in a New York 
Court and obtained judgment for a large sum. He later 
brought an action on the judgment in Ontario. The New 
York Courts had decided that actions brought under the 
statute were of a penal character. 

The Privy Council held, first, that it was for the Ontarian 
Court to put its own interpretation upon the statutory 
provision, and secondly, that the statute was remedial, 
not penal, since it permitted a subject to enforce a liability 
in his own interests and for the protection of his own 
private rights. 

The accepted view both here and in the United Revenue 
States of America with regard to revenue laws is that foot- 
no action lies for the recovery of taxes imposed by aingaspenat 
foteign government, whether State or municipal. Tlje 
most reasonable explanation of this view, perhaps, is 

* Huntington v. Attrill, supra, per curiam at pp. 1 57-8. 

* Huntington v. Attrill, supra. 

5 [1893] A.C. J50. 
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that taxes do not create contractual obligations but are 
impositions recoverable by force and authority.* An 
illustration of the rule is afforded by Municipal Council 
of Sydney v. Bull^^ where the facts were these: 

The plaintiffs were authorized by a statute of New South 
Wales to effect improvements in a certain street and to recover 
contributions towards the expense from owners of property 
in the area. They were also authorized to recover contribu- 
tions either by distress or by action. An action brought in 
England under the Statute was dismissed, on the ground that it 
was analogous to an action for the recovery of a penalty. 

The rule which was thus applied to a foreign munici- 
pality has been extended to a foreign sovereign State in 
the case of In re Visser^^ where it was held that an action 
brought by the Dutch Government to recover succes- 
sion duty from the English personalty of a deceased 
person, a Dutch subject domiciled in Holland, must 
fail. 


2. fVhen the foreign law is repugnant to the distinctive 
policy of English law 

The continuously accepted principle that any foreign 
law which is repugnant to the distinctive policy of the 
forum must be disregarded, raises two difficult questions 
which it is necessary to consider separately: 

First, what meaning must be attributed to ‘distinc- 
tive’ policy in this connexion } 

Secondly, to what extent does English distinctive 
policy prevail over foreign law 

{a) The meaning of distinctive policy. 

When an action is brought in England to enforce a 
foreign judgment or a foreign acquired right and it is 
met by the plea that the enforcement will infringe the 
English conceptions of public policy, the first task of 
the judge is to determine whether the particular branch 
of the doctrine of public policy that is invoked is of 
' State of Colorado v. Harbeck (192 1), 232 N.Y. 71 j Lorenzen 491. 
* [1909] I K.B. 7. * [*9»8] I Ch. 877. 
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such momentous importance in English eyes that it 
must override the law by which the case would normally 
be governed. Herein lies a great danger, for so vague 
and ill-defined are the expressions ‘public policy’ or 
‘distinctive policy’, that unless their meaning can be 
determined with tolerable certainty the inevitable result 
must be that rights which have been validly acquired 
abroad will in many cases be unjustifiably refused 
recognition in England. It is obvious, of course, that 
our domestic doctrine of public policy is a relevant 
consideration in English proceedings, even though they 
relate to a purely foreign transaction. The logic of this 


fact has been stated by Lord Parker in the following 
words : 


‘Whenever the Courts of this country are called upon to 
decide as to the rights and liabilities of the parties to a contract, 
the effect on such contract of the public policy of this country 
must necessarily be a relevant consideration. Every legal deci- 
sion of our Courts consists of the application of our own law 
to the facts of the case as ascertained by appropriate evidence. 

One of these facts may be the state of some foreign law, but 
it is not the foreign law but our own law to which effect is 
given, whether it be by way of judgment for damages, injunc- 
tion, order declaring rights and liabilities, or otherwise. As 
has been often said. Private International Law is really a branch 
of municipal law, and obviously there can be no branch of 
municipal law in which the general policy of such law can be 
properly ignored.’* 

So much may be granted, but the question still remains Dmger of 
whether overriding effect must invariably be allowed to ” 
every rule of English law that at some time or other has ing to ‘pub- 
been justified upon the ground of general policy. Are 
we to say for instance that no foreign law which is 
contrary to the technical and in some ways artificial 
doctrine of public policy is to be applied by an English 
Court ? Can we subscribe, for instance, to the following • 


* Dynamit Actitn-GtstUschafi v. Rio Tinto Co. Ltd., [1918] A.C. 
292, 302. 
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words of Fry J. spoken in a case where the defence of 
restraint of trade was pleaded to an action brought in 
England upon a contract that had been made in France : 

‘It appears to me plain on general principles that this Court 
will not enforce a contract against the public policy of this 
country, wherever it may be made. It seems to me almost 
absurd to suppose that the courts of this country should enforce 
a contract which they consider to be against public policy 
simply because it happens to be made somewhere else.’* 

Viewer This is specious reasoning that will scarcely with- 
criUcized Stand criticism. We may well ask — in what way is the 

f mblic policy of England affected.^ Presumably the 
earned judge intended to intimate that although a 
contract is innocuous by its foreign lex causae yet it 
cannot be enforced in England if it is opposed to the 
public policy of English law. That is an intelligible, 
but at the same time a most undesirable attitude to 
adopt. Suppose for instance that 

Extmple of An Englishman enters the employment of a Paris firm 
contract m trading solely in F ranee, and agrees that for one year after leav- 

trade ing the firm he will not carry on a similar business in F ranee. 

The lex causae of this contract, i.e. the law which 
is to govern its substantial validity, is undoubtedly 
French law. If the contract is valid in mo by French 
law and if the servant joins a rival trader in France 
within one year of leaving the Paris firm, is it to be said 
that no action for breach Ties in England, on the ground 
that the contract is void and illegal according to English 
law as being in restraint of trade ? Such a decision, to 
say the least, would surely be unfortunate. The trans- 
action has no substantial connexion with England, no 
rule of English procedure is involved, and the mere fact 
that one small branch of the artificial and technical 
doctrine of public policy would have been affected had 
the contracts been connected solely with England 
scarcely justifies the dismissal of the action. If this line 
^ Rousi/Zon v. Rmillon (1880), 14 Ch. D. 351, 369. 
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of reasoning is adopted, one of the purposes of Private 
International Law,' which is to ensure the protection 
of rights granted by the appropriate foreign law, will 
only too frequently be unattained. 

It can, however, be said with some confidence that 
Rousillon V. Rousillon does not justify such a destructive 
attitude, for the governing law of the contract in that 
case was not French but English law, and therefore, 
of course, the rule concerning contracts in restraint of 
trade were properly applied. 

The technical doctrine of public policy, however, NecenUy 
does not exhaust the circumstances in which the general ^^c- 
policy of English law deserves consideration. There are twe policy 
certain national sentiments, prompted by a sense of de- 
cency, of justice or of morality which rightly or wrongly 
appear to be sufficiently important to merit unfailing 
observation by the Courts. There is a distinctive policy,* 
or what Westlake calls a ‘stringent domestic policy’,* 
adopted in this country to which the application of a 
foreign law must always remain subject. Certain heads 
of the domestic doctrine of public policy command 
such respect, and certain foreign laws and institutions 
seem so repugnant to English notions and ideals, that 
the English view must prevail in proceedings in this 
country. This attitude is inevitable, but once more the 
difficulty is to determine what facets of the national 
policy are stringent enough to displace a foreign law 
that would normally be applicable. 

In a word, what rules of English law so vitally re- N*ce*wty 
present the distinctive policy of this country as to 
render them applicable to the exclusion of the appro- of cm** 
priate foreign law? From one point of view it might be 
said that every rule exemplifies the moral and social 
policy of English law, but if the expression ‘distinctive 
policy’ is not given a reasonably restricted meaning the 
effect to a great extent is to annihilate the principles of 

* "Wharton, Cot^ict of Laws, 3rd ed., vol. i, s. 4«. 

* Private International Law, 7th cd., p. 5 * • 
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Private International Law. The problem may arise in 
two forms: 

First, some defir* te rule of English law, which conflicts with 
the analogous rule of the foreign lex causae^ may represent 
in our eyes a principle of such overwhelming importance 
that it must override foreign laws of a similar nature. Per- 
haps an example of this class is the rule that a contract pro- 
cured by coercion is void. 

Secondly, there may be some foreign law or institution or 
disability, having no analogy in England, which seems so 
morally reprehensible to English eyes that its recognition 
should as far as possible be discouraged. Disabilities imposed 
upon so-called non-Aryans, and the institution of poly- 
gamy, are no doubt examples of this. 

In the nature of things no infallible test can be found 
which will indicate with certainty whether a law or an 
institution falls within either of these classes. 

With regard to the first class we cannot but agree 
with an American writer that it is essential to consider 
the particular English rule ‘in the light of its history, 
the purpose of its adoption, the object to be accom- 
plished by it, and the local conditions’.* Not every rule 
comprised in the comprehensive and vague doctrine of 
public policy can rightly be said to involve the distinc- 
tive policy of this country so closely that it must be 
exclusively applied in all actions that contain a foreign 
element. For instance, the object of the rule already 
discussed, which invalidates a contract in restraint of 
trade, is presumably to enable every person to exploit 
in England the trade that he has learned. If a French- 
man agrees that after leaving his French employer he 
will never carry on a competitive business within lOO 
kilometres of Calais, and he subsequently opens a 
similar business at Dover, his right to do so must be 
recognized by an English Court, for freedom of trade 
in England is afiPected,^ but if he trades at Boulogne 

> Wharton on the Conflict of Lam, 3rd ed., vol. i, p. 16. 

* Warner Bros. v. Nelson, [1937] 1 K.B. 209. 
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in breach of the agreement and is sued in England, the 
doctrine of public policy should not be invoked in his 
favour. On the other hand, the rule which prohibits 
trading with the enemy is so closely bound up with 
national interests that it must be applied without 
exception by the Courts of this country.’ 

Foreign laws or institutions which fall within our Foreign 
second class are mostly connected with personal dis-^"j'2! 


qualifications. The history of the world affords many 
instances of legal disabilities firmly established in some 
countries but unknown and even anathematized in 


tinctive 
policy of 
England 


others. Obvious examples are disqualifications arising 
from slavery, excommunication, heresy, infamy, civil 
death, popish recusancy and nonconformity. Happily 
most or these illustrate the intolerance of a past age, but 
analogies are not wanting even in the modern world. 
Thus in Germany we find that a parent may be deprived 
of the custody of his children if he holds political 
opinions hostile to the National Socialist Government;* 
Jews are forbidden to employ female German citizens 
under the age of 35 as domestic servants ;* and a marriage 
contracted abroad with the view of evading the Nurem- 
berg Law of September 1935, which forbids a German 
national to marry a Jew, may be declared void at the 
instance of the Public Prosecutor.'* 


In restraints and inhibitions of this type whether 
the disqualification is to be ignored by an English 
Court must depend upon its nature. Is it in the view 
of the Court of such a penalizing and despotic nature 
as to be repugnant to the legal and constitutional con- 
ceptions that lie at the root of the English system of law 
and government.? It may be said without hesitation 


’ Dynamit Actien-Gtullschaft v. Rio Tinto Co, Ltd^ t’ 9 ’®] ^.C. 
502. 

* JurUtiscke Wochenschrift, 1934, p. 1516, No. 3 cited German 

Law in Foreign Courts, Haldane Club, 1936, p. 18. * 

’ Nuremberg Law, s. 3. 

* Nuremberg Law, $. i . 
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that all disqualifications which restrict human freedom 
or which penalize certain classes of the population to 
the profit of others (what the older jurists called privi- 
legia odiosd) have only intra-territorial effect,* for, in the 
eloquent words of Whartpn:* ‘To stretch international 
law further would be to engraft on free countries the 
paralysing restrictions of despotisms.’ 

Summary By Way of Summary it may be said that the cases in 
which a foreign law or transaction will be deemed to 
tinctive conflict with overriding principles of English distinc- 
policy fall into the following classes : 

(i) Where the fundamental conceptions of English jus- 
tice are disregarded. The established rule, which will 
be stated later,^ that a foreign judgment cannot be 
recognized in England if it offends the principles of 
natural justice, as for example if the defendant was 
denied the opportunity of presenting his case to the 
foreign Court, exemplifies this aspect of English public 
policy. Another example is the rule that a contract 
obtained by what is regarded in the eye of English law 
as coercion is unenforceable in England.^ 

(ii) Where the English conceptions of morality are in- 
fringed. It cannot be doubted that a contract or other 
transaction which is objectionable in English eyes on the 
ground that it tends to promote sexual immorality,^ 
will receive no judicial recognition in England, though 
it may be innocuous according to its foreign lex causae. 
In an early case Wilmot said: 

‘In many countries a contract may be maintained by a 

courtesan for the price of her prostitution; and one may sup- 
pose an action to be brought here upon such a contract which 

' i.e. Sommersett’t Case (1772), *0 St. Tr. 1; Forbes v. Cochrasse 
(18*4), * B. & C. 448, 467 per Best }. (Slavery). 

* Conflict of Laws, 104. * Infra, p. 628 et scqq. 

♦ Kaufman v. Gerson, [1904] x K.B. 591 ; infra, p. 147. 

s See for example: Pearce ffreois (1866), L.R. i, Ex. 213; flyers/ 
V. Jenkins (1873), 16 Eq. 275; Taylpry. Ckes/er (186^), L.R. 4 Q.B. 
309. 
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arose in such a country; but that would never be allowed in 

this country.’* 

(iii) Where a transaction prejudices the interests of the 
British State or its good relations with foreign Powers. 
An example of the first part of the statement is the 
prohibition of intercourse with an alien enemy.* In one 
case, for instance, an English company, owning mines 
in Spain, made a contract in 1910 for the delivery by 
instalments spread over a number of years of minerals 
to a German company.^ The contract contained a sus- 
pensory clause which provided that in the event of war 
the obligations of the pities should be suspended 
during hostilities. The English company brought an 
action in 1916 claiming a declaration that the contract 
was not merely suspended but was abrogated by the 
existence of a state of war between Great Britain and 
Germany. The objection was taken that this was a 
German contract and that therefore it fell to be governed 
by German law. It was argued that illegality according 
to English law was irrelevant. What had to be shown 
was that the contract was illegal by German law. It was 
held, however, that the German character of the contract 
had no bearing on the question. Tt is illegal for a 
British subject to become bound in a manner which 
sins against the public policy of the king’s realm’,^ and 
it has long been established that the prohibition of 
intercourse with an alien enemy rests upon public 
policy. 

Support for the second part of our statement may be 
derived from the rule that it is contrary to public policy 
as understood in all civilized nations for persons in 
En|rland to enter into engagements intended to injure 
a friendly Government, as for example by raising a loan 

* Robinson w. Bland {1760), 2 Burr, 1077, 1084. 

* Robson V. Premier Oil and Pipe Line Co., [1915] 2 Ch. 124, 136. 

* Dynamit Actien-Gesellschaft v. Rio Tinto Co. Ltd., [1918] A.C. 
292. 

^ Ibid, at p. 294, per Lord Dunedin. 
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to further a revolt* or to import liquor contrary to a 
prohibition law.^ Such conduct is a breach of inter- 
national comity and tends to injure the relations of the 
British Government with friendly powers.^ 

(iv) Where a foreign law or status offends the En^sh 
conceptions of human liberty and freedom of action. The 
instances that have already been given of personal 
disqualifications imposed by certain legal systems 
sufficiently illustrate this branch of English distinctive 
policy/ 

Foreign in- So much may be conceded, but there still remains a 
jtitution subject of controversy. Jurists have affirmed that all 
rive merely institutions unknown to English law must be completely 
because jornored. It has been said, for instance, that ‘a status 

unknown i 

in England of a kind not recognized by English law will not be re- 
cognized as such in England'.® We will recognize, for 
instance, the status of lunacy but not that of prodigality. 
The status of the parties to a foreign adoption would be 
disregarded before 1927, but would be recognized 
after the proceeding had been statutorily introduced 
into England. Such statements are obviously unaccep- 
table. England is not the arbiter of the wisdom of 
foreign customs, and the Courts would scarcely increase 
the esteem in which they are now held if they were to 
stigmatize a foreign institution as unworthy of recogni- 
tion merely because it formed no part of English law. 

The two troublesome cases which afford some sup- 

* De fVutz V. Hendricks (1824), 2 Bing, 314. 

^ Foster y, Driscoll^ [^ 9 ^ 9 ] ^ 470 - 

3 It has been laid down in America that a contract to bribe officers 
of a foreign Government, even if not prohibited by the law of the 
Government, is unenforceable in the Courts of the United States: 
Oscanyany. Arms Co.y 103 U.S. 261, 277, cited Pollock on Contracts, 
p. 431, note ♦ 8 ufra^ pp. 141-2. 

* Halsbury’s Laws of England^, vi. 198 (/) citing Worms v. De 

Valdor 49 L.J. (Ch.) 261; Re Selot's Trusts^ [*902] i Ch. 

488. See also Foote, p. 543: ‘But foreign judgments on status will not 
he held binding in this country if the status is penal, or generally, is 
such as English law refuses to recognize/ 
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port for the proposition that a status or institution un- 
known to English law merits no recognition are Worms 
V. De Valdor^ and In re Selot's Trusts,^ both of which 
involved the status of prodigality. By French law an 
adviser, conseil judiciaire^ may be appointed to safeguard 
the interests of a person of extravagant habits. The 
judgment by which this is done may prohibit the pro- 
digal from suing and defending, compromising, borrow- 
ing, receiving money, alienating or mortgaging pro- 
perty without the assistance of the conseil judiciaire. 
Moreover, all acts done by the prodigal without such 
assistance are void. 

In Worms v. De Valdor, the plaintiff, a French sub- 
ject, sued for the delivery up and cancellation of certain 
bills of exchange which he had accepted in France. 
He had previously been adjudicated a prodigal in 
France, and it was therefore pleaded that his action must 
fail, since he was incapacitated from suing without the 
intervention of his conseil judiciaire. Fry J. overruled 
the plea on the ground that it merely alleged the exis- 
tence of a foreign disqualification which, being penal, 
could not be recognized in England. 

The facts of In re Selot's Trust were that a testator, 
presumably domiciled in England, had bequeathed one 
eighth of his residuary personal estate to X, a domiciled 
Frenchman, who at the time of the action was a prodigal 
within the meaning of French law. X sued in his own 
name for recovery of the money which had been paid 
into Court by the executors, but his application was 
resisted by his conseil judiciaire. Farwell J. held that 
payment must be made to X. He felt himself bound 
by Worms v. De Valdor to subscribe to the view that; 

‘Where the disability or the disqualification in question 
arises from the principles or custom or positive law of a foreign 
country, especially of a penal nature, it is not regarded by the 
Court.’* 

* [1880] 49 L.J. (Ch.) 261. 

* Farwell J. at p. 492, quoting Story. 
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This indeed is to give unbounded licence to the doctrine 
of distinctive policy. Are the disqualifications of foreign 
wards, lunatics and bankrupts to be ignored ? Are their 
guardians and curators to be deprived of effective inter- 
ference with property in England.^ Is a foreign rule 
which attempts to put a limit to the extravagance of 
a spendthrift to be characterized as a penalty repugnant 
to the English sense of morality.? The reason assigned 
by the judge cannot be admitted, but nevertheless his 
decision may be justified on the ground that English 
law governed the question whether the plaintiff was 
capable of receiving and giving a good discharge for 
the money. The rule is that a legacy due under the will 
of a domiciled Englishman must be paid to the legatee 
if he is of full capacity by English law.* There is, 
however, no escape from Worms v. De Valdor. It must 
remain as a decision that is justified neither by principle 
nor by authority. 

(^) The extent to which English distinctive policy prevails 
over foreign law. 

Extent to So then, the first essential, wherever it is claimed 
Engiuh that a foreign law or institution which would normally 
policy over- apply to a case must be excluded from application 
foreig”iiw because of its incompatibility with the distinctive policy 
of English law, is for the Court to decide whether in 
the particular circumstances that distinctive policy in 
the broad and liberal sense is in truth affected. Pre- 
suming, however, that this question has been affirma- 
tively answered, the next and equally essential inquiry 
is the limit of this exclusion. When it is said that a 
foreign law is refused recognition, does this mean that 
it will be completely ignored for all purposes and in all 
respects ? 

The foreign In answer to this the one proposition that can be 
tejudidSiy affirmed with assurance is that the incompatible foreign 
enforced law will be totally excluded if, either by way of claim 

* In re Heilman’s Will (1866), L.R. 2 Eq. 363; infra, p. 513. 
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or defence, one of the parties to English proceedings 
demands that it shall be applied and enforced. 

A Court can scarcely be expected to lend its active 
support to the enforcement or a law which it regards 
as repugnant to its own distinctive policy. Thus in 
Kaufman v. Gerson:^ 

A domiciled Frenchman coerced a domiciled French- 
woman into signing a contract by threatening that if she refused 
to make the agreement he would prosecute her husband for a 
crime of which he was accused. 

The contract was valid by French law, but nevertheless 
an action for its breach was dismissed by the Court of 
Appeal on the ground that ‘to enforce a contract so 
procured would be to contravene what by the law of this 
country is deemed an essential moral interest’ Whether 
the Court was justified in bringing the principle of 
distinctive policy into operation is another matter 
all that concerns us here is that having held the contract 
to be opposed to that policy it had no option but to 
refuse its aid to the plaintiff. 

Again in Hope v. Hopei^ 

An Englishman, who resided in France, made a contract 
with his wife, a F renchwoman, by which it was agreed inter 
alia that she would facilitate proceedings for a divorce, that 
she should have the custody of one of the children, and that 
she should receive an annual allowance of 75,000 francs. The 
wife, who alleged that no part of the annuity had been paid, 
instituted a suit in England for the specific performance of the 
agreement to pay the money. 

This contract, if it were tested solely by English 
internal law, was clearly illegal because or the pro- 
visions with regard to divorce and to the custody of the 
children, but the Court of Chancery Appeal held that 

* [1904] I K.B. 591. 

* At pp. $99-^0, per Romcr L.J. 

* The argument of Dicey that the Court was not justified in taking 
such a high moral line is difficult to resist; Conflict of Lazos, p. 883. 

* (1857) 8 De G.M. & G. 731. 
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even if it fell to be governed by French law, and was 
valid by that law, and even though the provisions that 
were obnoxious to English eyes had been completely 
performed in France, nevertheless no part of it, not 
even the valid agreement for the payment of an annuity, 
could be enforced in England. It is very doubtful, 
however, whether this case exemplifies the exclusion 
of the foreign lex causae., for not only was England 
the place of the contemplated divorce, but it would 
seem also that the contract fell to be governed by 
English law. In other words the lex causae was English, 
not French, law. 

Acts in It would sccm that the only other case in which a 
foreign law or institution is denied recognition is the 
sariiy obyious One, namely where the matter in question, 
whether it be a litigated claim or an extra-judicial 
distinctive transaction such as a marriage, is subject to English 
poi'cyiaw. It is sometimes said that English public policy 
must control acts in England. This statement, how- 
ever, is only partially true, for when analysed a little 
more deeply it is found to represent nothing more than 
the self-evident proposition that the doctrine of public 
policy controls acts that fall to be governed by English 
law. The essential fact to appreciate is that if an act 
performed in England is, according to our system of 
Private International Law, subject to a foreign internal 
law, then it is not affected by the doctrine of public 
policy merely because England is the locus actus, 

Mtrriage Suppose for instance that a German national proposes to 
marry a Jewess in England, both parties being domiciled in 
German Germany and intending to reside there after the marriage, 
and Jewess 

Now here is an act to be performed in England, and 
the question arises whether it is to be permitted by the 
authorities in face of the Nuremberg law which pro- 
hibits the inter-marriage of Germans and Jews. It may 
be conceded at once that the Nuremberg prohibition is 
offensive to the distinctive policy of English law, but 
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nevertheless does it necessarily follow that the marriage 
must be allowed to proceed ? According to rules which 
will be explained later this particular marriage is sub- 
ject to English law as regards formalities, but to Ger- 
man law as regards its substantial validity and capacity 
of the parties. In other words English Private Inter- 
national Law says that whether the parties are prohibited 
from marrying each other shall be determined by Ger- 
man municipal law. According to this principle, there- 
fore, the marriage should be disallowed in England. 
The only escape from this is to say that the distinctive 
policy of English law, which resolutely condemns penal 
disqualification of the type in question, must in the 
present circumstances override the contrary policy of 
German law. The advantages of such an attitude are 
not apparent, for we may well ask — to whom will the 
solemnization of the marriage bring either satisfaction 
or profit.^ Not the parties, whose marriage will be 
dissolved upon their return to the matrimonial domicil 
and who will probably suffer unpleasant penalties. Not 
Englishmen, except those who delight in the adoption 
of a high moral principle whatever may be its conse- 
quences. 

To enforce a doctrine with this unreasoning ob- 
stinacy would cause unnecessary harm with no corre- 
sponding advantages. Of course if the matrimonial 
domicil was to be in England or in some country which 
equally refused to recognize such a personal disquali- 
fication, then the marriage would be allowed to proceed 
despite the Nuremberg prohibition, for in such a case 
German law, according to the English principles of 
Private International law, would have no say in the 
matter.* Again, if German law contained some rule 
relating to formalities, whether of a penalizing nature 
or not, it would be disregarded, since it is English 

* i.e. if the view expressed in this book, that the law of the matri- 
monial domicil governs capacity to marry and prohibitions of marriage, 
is correct; infra^ p. 219 et seqq. 
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municipal law that exclusively governs the formal 
validity of a marriage. 

Subject This view that acts are not necessarily affected by 
by'forel^ the distinctive policy of England merely because they 
confiica- are done in England, is supported by the authorities 
dealing with confiscatory legislation. Confiscation of 
property on political grounds is an everyday occurrence 
in the totalitarian states of to-day, and there is no doubt 
that it represents a penalty which is repugnant to the 
policy of English law and will not be enforced in Eng- 
land.' But refusal to enforce a foreign law does not 
imply its total disregard. Let us take the following 
case: 

The Russian Government confiscates the wood ^ctory of 
X and sells a quantity of the timber to Y. Y sends the timber 
to England, and agrees to sell it to Z, a London merchant. 
X sues for a declaration that the timber is his property. 

The fundamental principle of Private International 
Law applicable to this case is that whether X or Y is 
entitled to the timber is determined by Russian law.^ 
But is this principle to be excluded, and is the proposed 
sale in England to be disallowed on the ground that the 
confiscation in Russia from which Y derives his title is 
repugnant to the distinctive policy of English law The 
answer is certainly in the negative. The act to be done 
in England, namely the projected sale from Y to Z, is 
undoubtedly governed by English law, but the mere 
fact that its legality depends upon an act which was 
done in Russia does not expose the latter to recon- 
sideration in the light of the English doctrine of public 
policy. In a case where similar facts were in issue, 
Bankes L. J. said : 

Tt is necessary now to deal with the point . . . that the 
decree of confiscation ... is in its nature so immoral, and so 
contrary to the principles of justice as recognized by this 

' Follioltv, Ogden (1789), 3 T.R. 726; Lecouturierv. Rey, [1910] 
A.C. 262. * /a/Jv*, p.,432. 
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country, that the Courts of this country ought not to pay 
attention to it. This is a bold proposition. The question be- 
fore the Court is not one in which the assistance of the Court 
is asked to enforce the law of some foreign country to which 
legitimate objection might be taken, as in Hope v. Hope^ and 
Kaufman v. Gesson.^ The question before the Court is as to the 
title to goods lying in a foreign country which a subject of 
that country, being the owner of them by the law of that 
country, had sold under an f.o.b. contract for export to this 
country. The Court is asked to ignore the law of the foreign 
country under which the vendor acquired his title, and to 
lend its assistance to prevent the purchaser dealing with the 
goods. I do not think that any authority can be produced to 
support the contention. Authority appears to negative it.’^ 

Thus penal or disqualifying laws, however abhorrent Forciga 
they may appear, which have already operated in the 
country of their imposition, cannot be questioned in not totally 
proceedings in England on the ground that they offend 
the English doctrine of distinctive policy. In the words 
of an American judge: 

‘Their validity will be admitted, and they will be enforced 
by the tribunals of other countries, as to acts which arc done 
and rights which are acquired within the territorial limits of the 
community where these laws are established.’^ 

According to this reasoning it was held in an early 
case that an action lay against a British subject for un- 
lawfully interfering with the slaves of another either on 
the high seas or in some country where slavery had the 
sanction of law.s Again, if a marriage is celebrated in 

* (1857) De G.M. Sc G. 731 ; supra, p. 147. 

* [1904] I K.B. 591; supra, p, 147. 

3 Lutherv. Sagor, [1921] 3 K.B. 532, at p. 545. The learned judge 
then cites the judgment of Blackburn J. in Santos v. lllidge (i860), 8 
C.B. (N.S.) 861, 876. To the same effect are: Princess Paley v. fFeisz, 

[1929] I K.B. 718; TAe Jupiter,[if)2j] P, 122, 250; Bank of Ethiopia 
v. National Bank of Egypt, [1937] 3 AU E.R. 8. 

* Polydore v. Prince (1837), Ware 402, per Ware J.; Beale’s Cases 
on tie Conflict of Laws, i. 738, 740. 

^ Madrazoy, IFilles {iZzo), 3 B. Sc h, 353. 
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Germany contrary to the Nuremberg law, no considera- 
tions of English public policy can possibly endue it 
with validity. Similarly if such a marriage is celebrated 
in England by two domiciled Germans and is later 
annulled in Germany, the English Courts will un- 
doubtedly regard the annulment as valid, even though, 
contrary to the view expressed above, they might refuse 
a decree of nullity if proceedings were instituted in 
England in the first place instead of in Germany. 

English Let us now consider the cases in which foreign laws 
offensive to the distinctive policy of this country are 
causae is not allowed to operate in England, and let us consider 
English jjj particular whether this denial of recognition is not 
due to the elementary fact that the acts themselves fall 
to be governed by English law. 

Examples: The privileges and disqualifications created by a 

^diwsWp foreign law or institution are not ubiquitous. They do 
not necessarily apply to acts occurring in other coun- 
tries. This truism holds even with regard to institu- 
tions that have an exact parallel in English law. 
Guardianship is a component of all legal systems, and 
there is no doubt that our Courts recognize the status 
of a guardian regularly appointed by the proper 
authority in the domicil of the ward, but just as they 
have a discretion to reject the claims of the guardiaa 
of an English child, so they reserve to themselves the 
same discretion when their aid is sought by the foreign 
guardian of a foreign child who is present in England. 
In justification of this, however, there is no need to 
rely upon any doctrine of distinctive policy. 

Suppose for instance that proceedings are instituted in 
England to deprive a German father of the custody of his 
child on the ground that he holds political views hostile to the 
Government of the Third Reich.* 

The failure of such proceedings is a certainty, but 
the reason is, not that a rule of the foreign lex causae is 

' Supra, p. 1 41 
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ousted as being repugnant to English policy, but be- 
cause English Taw is the lex causae of the matter. An 
application of the kind suggested, whether it relates to 
a person domiciled in England or not, is governed by 
English law, which requires the Court to be guided 
solely by the interests of the ward.* 

Again, if two parties contract a polygamous union (ii) poiy- 
in a country where that form of marriage is valid, an 
English Court, it is conceived, will recognize that the 
status of husband and wife exists between the parties, 
not only in the foreign country, but also with regard to 
certain acts in England;^ but nevertheless it will refuse 
to entertain a suit for the dissolution of the marriage if 
the parties are domiciled here, not because it repudiates 
polygamy, but because English law is exclusively 
applicable and its judicial machinery is designed only 
for monogamous unions. 

The same reason pervades the decisions which have (iii) Foreign 
had to consider the effect of foreign confiscatory legis- 
lation upon property situated in England. Thus it was 
held in Lecouturier v. Rey^ that a French statute, by 
which certain Carthusian monks had been deprived of 
their property and expelled from France, could not 
disable them from exploiting in England, to the exclu- 
sion of the French liquidator, the reputation which 
the liqueur known as Chartreuse and which they manu- 
factured according to a secret formula, had obtained in 
this country. The ground of the decision is summed up 
in a short sentence from the speech of Lord Loreburn : 

‘This property (for property it is), which has come in 
question in this appeal, is property situated in England, and 
must therefore be regulated and disposed of in accordance with 
the law of England.’^ 

In a recent case the ex-King of Spain had bought cer- 
tain securities with his own money and had instructed 


' Infra, 

’ [1910] A.C. 262. 


* Infra, pp. 317 et seqq., 380-8. 

♦ At p. 273. 
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that th^ should be held by a London bank to the 
order oi his agents, the Banco de Vizcaya, a Spanish 
concern. The Spanish Republican Government later 
decreed that all the ex-King’s proper^ should be seized 
and that any property of his deposited with Spanish 
banks should oe delivered to the Treasury. The claim 
of the Banco de Vizcaya to be entitled to the securities 
was disallowed by the Court.* The learned judge 
considered that to acknowledge the claim would be to 
enforce a foreign penal law, but an equally convincing 
reason, though one which he felt had not been suffi- 
ciently argued to form the basis of his judgment, was 
that the ownership of the securities fell to be governed 
by English law. There is little doubt that the proper 
law of the contract by which the securities had been 
deposited with the London bank was English law, and 
it therefore followed that the legality of the claim had to 
be tested according to the ordinary doctrine of public 
policy. 

Conclusion The conclusion, therefore, is that a rule which is 
held to form part of the distinctive policy of English 
law overrides any foreign rule offensive to the policy 
which it is sought to enforce in England, though, if the 
foreign rule has already operated in the country of its 
establishment, the effect of its operation is recognized 
in England. 

» Banco it Fizcaya v. Don Alfonso de Borbon Austria, [1935] i 
K.B. 140. 
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I. Domicil as the test of personal rights. 

O NE of the chief functions of Private International r«j «><i 
Law is to decide what system of law, when two 
or more are capable of application, shall govern the 
rights of the parties to a suit. The rights with which 
any case is concerned fall roughly into two classes, for 
they may be either real or personal. The dispute may 
relate to land or to some corporeal thing, or it may raise 
a question that affects pre-eminently the personality of 
one or both of the litigants. Thus, what may be called 
a personal right is in issue when the legitimacy, sanity, 
capacity, marriage, or divorce of a person is the subject 
of inquiry. The same is the case, though less obviously 
so, when the inquiry relates to the v^idity of a will of 
movables or to the manner in which movables shall be 
distributed upon intestaev. 

It is generally said that any question of personal 
rights must in all cases be determined according to 
one fixed system of law, and, though the principle is 
not without exceptions, as we shall see when we deal 
with capacity, it may be accepted as accurate in a 
general sense. The question is — what is the system 
of law? 

The choice lies between the law of a person’s domicil Domicu 
and the law of his nationality. Domicil and nationality 
are two quite different conceptions, as is apparent from 
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the following quotation from Lord Westbury's judg- 
ment in Udny v. Udny:^ 

‘The law of England, and of almost all civilized countries, 
ascribes to each individual at his birth two distinct legal states 
or conditions; one by virtue of which he becomes the subject 
of some particular country, binding him by the tie of national 
allegiance, and which may be called his political status; 
another by virtue of which he has ascribed to him the character 
of a citizen^ of some particular country, and as such is possessed 
of certain municipal rights, and subject to certain obligations, 
which latter character is the civil status or condition of the 
individual, and may be quite different from his political status. 
The political status may depend on different laws in different 
countries;^ whereas the civil status is governed universally 
by one single principle, namely, that of domicil, which is the 
criterion established by law for the purpose of determining 
civil status. For it is on this basis that the personal rights of 
the party, that is to say, the law which determines his majority 
or minority, his marriage, succession, testacy or intestacy, 
must depend. ’4 

A man, for instance, who was born in Canada of 
Canadian parents, and who is living in France with a 
present intention of remaining there for the rest of his 
life, is a British national by virtue of his birth, but owing 
to his permanent residence in France is a domiciled 
Frenchman. Nationality or political status depends, 
apart from naturalization, upon the place of birth or 
upon parentage; civil status, on the other hand, is con- 

^ (1869), L.R. I Sc. and Div. 441, at 457. 

* The use of the word ‘citizen’ is not happy in this connexion, since 
it usually describes a person who is a national of a country. It would 
seem that ‘member* is a more apt word. 

^ i.e. nationality may depend upon ius soli or ius sanguinis^ or upon 
both. 

4 It is, of course, not correct that in all systems of jurisprudence a 
person’s civil status is governed by the law of the country where he is 
domiciled. Most continental systems now make the law of nationality 
the governing factor; infra^ pp. 1 59--60; In reAskew^ [*93^] 2 Ch. 259, 
268—9; and see Appendix to this book. 
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stituted by permanent residence in a country with a 
present intention of remaining there indefinitely. 

Now it is clear that either the law of a person’s 
nationality or the law of his domicil may be chosen as 
the appropriate law for determining his personal rights, 
and if we examine the rules of Private International Law 
current in the world at the present day we find that 
some countries have adopted nationality as the test 
while others have retained the older principle of domicil. 

The history and the present state of the matter is briefly 
as follows. 

Although the extent of the Roman Empire was so Oomicii 
vast that the question whether domicil or nationality*"**".**'®" 
was the governing law could seldom arise between Romm 
citizens of the Empire and foreigners, it would be a *'““ 
mistake to assume that the Roman lawyers were not 
conversant with both conceptions. As a matter of fact 
Roman law is the fountain of all the modern learning 
upon domicil. The reason is that the Empire was 
organized ultimately into a number of separate urban 
communities with different systems of law, and it was 
therefore a matter of daily importance to know to which 
of these systems a Roman was subject. A person was 
legally connected with a community either by citizenship 
{prigo) or by domicil, and, as we have seen,* it was quite 
possible for a person to be connected with one or more 
urban communities by origo and with another by domicil. 

These two conceptions, origo and domicil, determined Nation- 
three things for every Roman, namely, his liability to 
share in municipal burdens, his liability to jurisdiction, Roman 
and the personal law that was applicable to him.* As 
a general rule he was liable to bear municipal burdens 
in every community in which he had either origo or 
domicil.3 Xhe same twofold connexion is apparent also 
in the case of jurisdiction, for though the rule was that 
an action must be brought in the forum of the defendant, 

* Supra, p. 69. * Savigny, Guthrie’s transbtion, p. 44. 

* Savigny, p. 34. 
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his forum was considered to be any place in which he 
had origo or domicil. These principles were impractic- 
able where the question related to the particular system 
by which the personal rights of a litigant were to be 
determined, for he could not be subject to two or more 
possibly conflicting systems of law. A choice had to be 
made between the law of his origo and the law of his 
domicil, and it would seem that it was the former which 
prevailed. 

hold it to be indubitable’, said Savigny,' ’that when a 
person had origo and domicil in two different cities, the local 
law to which that person was subject was determined by origOy 
and not by domicil* 

The importance of Roman law, then, is that it estab- 
lished and deflned with considerable exactitude the 
conception of domicil. It did not, however, decide what 
law was applicable to a person who was a national of 
one country and domiciled in another, for such a 
problem could not arise. All that it did was to say that 
as between the different communities within the Empire 
origo prevailed over domicil. 

Domicil It may be said, indeed, that the question whether 
a^fau nationality or domicil should provide the test in this 
of Ron^ matter did not even arise until the beginning of the 
Empire nineteenth century. Until the passing of the Code 
Napoldon it was a principle of universal application that 
personal rights must be governed by the law of domicil. 
Until that time the law of nationality was not considered 
as a possible alternative. The reason is that for several 
centuries the problem of the choice of law did not 
usually arise between the subjects of different countries 
but between the inhabitants of the various parts of one 
country. France, for instance, was organized into a 
number of provinces each of which to a large extent 
enjoyed its own peculiar system of law. A similar state 
of things existea in the Netherlands, Italy, Germany, 

' Guthrie’s trandation, p. 76. 
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and North America. In such cases it is obvious that, 
sinc^ the inhabitants of these political states all belonged 
to the same nation, it was impossible to settle any con- 
flict of laws that arose between them by reference to the 
law of nationality. The system of law prevailing in the 
province or other unit within the parent state in which 
a man was domiciled was the obvious and most satis- 
factory one to determine his legal position. It is not 
surprising, therefore, that the lex domicilii won universal 
recognition. The position changed completely in the 
nineteenth century when enthusiasm for nationalism 
overran Europe, and countries, such as France, abolished 
the conflicting jurisdictions that had hitherto prevailed 
within the boundaries of one state and established a 
system of law common to the whole territory. At the 
same time international trade received a great impetus 
and questions of choice of law arose with increasing 
frequency between the subjects of different States. The 
view that personal rights should be determined by the 
law of nationality was at least intelligible, and during 
the last hundred years it has found so many devoted 
adherents that, excluding the Anglo-Saxon countries, it 
prevails at the present day. 

The movement began in France, where it was enacted 
in 1 803 that the rules contained in the Code Napoleon 
concerning status and capacity should still govern eotheCon. 
Frenchmen even though residing in foreign countries, 
and, although nothing was said by the Code with regard 
to the reverse case of foreigners residing in France, the 
prevailing tendency in the French Courts has always 
been to apply by way of reciprocity the law of a 
foreigner’s nationality to any matter concerned with 
status or capacity. The Austrian Code followed suit 
in 1812 by providing that the capacity of an Austrian 
should be tested by his national law irrespectively of his 
domicil or residence. Later the reception of nationality 
as the test for personal rights was immensely hastened 
by events in Italy. 
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Auence of chicfly re^onsible for this was the 

MMcini Italian patriot Mancini. At a famous lecture which he 
delivered at the University of Turin in 1851 he vigor- 
ously advanced the proposition that the law of nation- 
ality, not that of domicil, must govern not merely 
personal rights but all legal matters affecting an indivi- 
dual. Laws, he said, are made more for an ascertained 
population than for an ascertained territory. The one 
concern of a Sovereign is his subjects, and in framing 
his legislation he considers their physical and moral 
qualities, their habits and requirements. Thus, a law 
passed by the French Sovereign is the ideal law for a 
Frenchman, since it is most suited to his character, and 
therefore logic requires that it should continue to govern 
him no matter where he may go or where he may 
become domiciled. Mancini exercised considerable 
influence over legislative affairs when Italy, by throwing 
off the Austrian yoke, established herself as a separate 
kingdom, and it was mainly due to him that the Italian 
Code of 1866 ordained that the status, capacity, and 
family relations of persons should be governed by the 
law of the nation to which they belonged. 

The lead thus given by France and seconded by Italy 
has caused most of the European States to adopt the 
national law as the criterion for personal rights. France, 
Austria, Italy, Germany, Spain, Sweden, Finland have 
all been converted, though Switzerland, Denmark and 
Norway still stand by the test of domicil.* If, however, 
a country which adopts the principle of nationality also 
accepts the doctrine of renvoi, the result, as we have 
seen,2 may be the substitution of the lex domicilii for the 
law of nationality. 

Meanwhile the units of the British Empire, the 
United States of America, and most of the Republics 
of South America retain the old principle of domicil. 

^ For an accurate statement of the extent to which domicil or 
nationality governs in the Europe of to-day, see infra^ Appendix. 

^ Buprcy p. 48 ct seqq. 
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It may be asked what are the respective merits of the 
law of the domicil and the law of nationality as a test 
for the determination of personal rights. It is generally 
said by English writers that domicil furnishes the only 
practicable test in the case of such political units as the 
British Empire and the United States of America, 
where there are many diverse legal systems but only 
one nationality. Since, for instance, there is one legal 
system for England, another for Scotland, and another 
for Northern Ireland, how it may be asked can the 
bare fact of his British nationality indicate the internal 
system of law to which the propositus is subject. Again 
it may be asked, how do the countries which comprise 
different systems of municipal law but which neverthe- 
less adopt the test of nationality, determine the precise 
system to which their various nationals are subject.? 
This question is pertinent in the case of the French 
Empire which contains several systems of personal 
laws, and also in the case of many other countries, 
such as Poland and Czechoslovakia, where the law varies 
with the provinces. 

There are thus two practical questions to be an- 
swered by those who advocate the test of nationality. 

(<3) What system of municipal law applies to a British 
subject? A question arises, for instance, in Italy as to 
the manner in which the movable property of a deceased 
British subject is to be distributed ab intestato. The 
Italian judge is compelled to apply the law of nationality, 
but which of the many systems of municipal law con- 
tained within the British Empire will he choose ? There 
is no great difficulty in reaching a decision. If the 
deceased was domiciled at the time of his death in some 
part of the British Empire, the practice apparently is 
to regard the lex domicilii as representing the law of 
nationality. If, as is more usual when the case arises in 
a foreign court, the propositus was domiciled in some 
place outside the British Empire, then his national law 
is decreed to be the law of that part of the Empire from 
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which he originated. In other words his domicil of 
origin* determines his national law.* The inquiry would 
of course become complicated if th.t propositus hzd. never 
had a domicil in any part of the Empire, as for instance, 
if at the time of his birth his father was domiciled in a 
foreign country, and in such a case it would no doubt 
be necessary to discover which of his ancestors had last 
possessed a domicil of origin in the Empire.^ At any 
rate there is no presumption that the national law of a 
British subject is the law of England rather than that 
of any other part of the Empire.^' 

(J>) What system of municipal law applies to a foreign 
national ? This question, stated more elaborately, is — 
how do the countries which adopt nationality as the 
test connect their nationals with one of the municipal 
systems of law contained within their political sove- 
reignties.^ The view of these countries is that nationality 
is only a preliminary test, and that its function is to 
connect the propositus with a particular political unit. 
They recognize that after this primary connexion has 
been made there must be a further and subsidiary test 
by which the propositus is allocated to one definite sys- 
tem of municipal law, and it is undeniable that the rules 
which exist for this purpose attain their object with 
precision and facility. Thus for instance, every Polish 
and Czechoslovakian national, even though born and 
resident abroad, is attached by registration to some 
district in his own country, and so far as concerns his 
personal rights it is the municipal law prevailing in the 
district of registration that represents his national law. 
In fact the same problem frequently arises in the case 
of those countries that adopt domicil as the test. For 
instance the mere fact of domicil in a certain part of the 

* Infra, p. 165. 

* 1 2 ( 193 1 )» p- 1 76 commenting upon In re Ross, [ 1930] i 

Ch. ^77-, supra, p. In re Askew, [1930] 2 Ch, supra, p. 63. 

* B.T.I.L,, supra. 

* In re Askew, supra, at p. 269 note by Sir Frederick Pollock. 
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British Empire does not always determine the precise 
lex domicilii that is applicable to the propositus^ For the 
municipal law administered by the Government of the 
domicil may vary with race or creed. Thus, to quote 
the words of Scrutton L. J. : 

‘The lex domicilii of the Hindu domiciled in India is 
different from that of the Mussulman so domiciled.’! 

It would seem then that the weakness of nationality as uneer. 
a test is, not the difficulty of choosing the appropriate domiciru 
system of municipal law when several are contained » »«« 
within a single political sovereignty, but the fact that 
it may render applicable a system with which the 
propositus has long lost all connexion, or perhaps with 
which he has never been connected. Even domicil is 
not entirely immune from this vice, as a consideration 
of such cases as A.~G. v. Tule- and Ramsay v. Liverpool 
Royal Infirmary^ will show. Moreover, as compared with 
nationality, domicil suffers from the vice of uncertainty. 

The ascertainment of the place of domicil raises a 
question of extreme difficulty, for, as we shall see, it 
requires the Court to decide inter alia where the 
propositus intended to establish his permanent home. 

The proof of intention is always a delicate matter. Here 
it is particularly so, for it involves an investigation of a 
variety of circumstances such as the aspirations, fears, 
plans, and verbal statements of the subject of the in- 
quiry. An undue strain is only too often placed upon the 
veracity of witnesses. In short, the fate of the inquiry 
depends so much upon the extent to which the trial 
judge will be impressed by the evidence that counsel is 
frequently unable to predict the result with assurance. 

Speaking generally, then, it may be said that, as The two 
methods for determining what legal system shall govern 
personal rights, nationality yields a predictable but 

* Catdagli V. Casdagii, [1918] P. 89, 1 10. 

* (! 93 J). HS L-T. 9 - 

* [1930] A.C. 588; infra, p. 174. 
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frequently an inappropriate law, domicil yields an 
appropriate but frequently an unpredictable law. 

2. The meaning of'DomiciP. 

^Domicil* Although Sir George Jessel said that ‘it is impossible 
to lay down an absolute definition of domicil’,* it has 
tion been defined on countless occasions since Roman times 
both by judges and by jurists.^ If a definition is neces- 
sary, perhaps the simplest and most satisfactory is that 
given by Chitty J. in Craignish v. Craignish^^ where he 
says: 

‘That place is properly the domicil of a person in which his 
habitation is fixed without any present intention of removing 
therefrom.’ 

The truth is that the term ‘domicil’ lends itself to illus- 
tration but not to definition, unless one is content to 
define it as ‘permanent home’. 

‘By domicil’, said Lord Cranworth, ‘we mean home, the 
permanent home, and if you do not understand your per- 
manent home I’m afraid that no illustrations drawn from 
foreign writers will very much help you to it.’* 

The shortcoming of this as a definition is that it turns 
upon the meaning of ‘permanent’, a word which, in this 
connexion, is necessarily vague and uncertain. The 
permanency or impermanency of a home depends solely 
upon the intention of the resident, a state of mind which 
can be ascertained only from a miscellany of indicia 
quite incapable of precise definition. It is possible, 
however, to specify the two constituent elements that 
are necessary by English law to the existence of domicil. 
These elements are, a residence of a particular kind and 
an intention of a particular kind. There must be the 

* Doucet V. Geoghegan (1878), L.R. 9 Ch. D. 441, 456. 

* See, for example: Story, p. 40 et seqq.; Phillimore, International 

Law, vol. iv, p. 41 et seqq.; In re Young, John Allen (1907), i Am. J. 
of Int. Law 1029. * [1892] 3 Ch. 180, 192. 

* Wkickery. Hume (1858), 7 H.L.C. 124, 160. 
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factum and there must be the animus.^ The residence 
need not be continuouSj^ but it must be indefinite, not 
purely fleeting. The intention must be a present inten- 
tion not to leave the country where the residence has 
been taken up. It will be better to remain content with 
this general description of the term for the moment, 
leaving the two elements to be described more in detail 
when we deal in the next section with the acquisition 
of a domicil of choice. 

Meanwhile there are one or two preliminary rules of Rules of 
general application to notice. fppUc*- 

First, it is a settled principle that nobody shall be tion 
without a domicil, and in order to make this effective i. Every 
the law assigns what is called a domicil of origin to^”(h,„, 
every person at his birth, namely, to a legitimate child * domicil 
the domicil of the father, to an illegitimate child the 
domicil of the mother, ^ and to a foundling the place 
where he is found.^ This prevails until a new domicil 
has been acquired,* so that if a person leaves the country 
of his origin with an undoubted intention of never 
returning to it again, nevertheless his domicil of origin 
adheres to him until he actually settles with the requisite 
intention in some other country.* 

Secondly, a person cannot have two domicils. Since a per- 
the object of the law in insisting that no person shall be 
without a domicil is to establish a definite legal system simuiunc- 
by which certain of his rights and obligations may be“|jj‘*°““ 
governed, and since the facts and events of his life 
frequently impinge upon several countries, it is neces- 
sary on practical grounds to hold that he cannot possess 
more than one domicil at the same time. The Roman 

* Cockerell'/. Cockerell 25 L.J.; Ch. 730, 73i,^^r Kinders- 

ley V.-C. 

* Munro v. Munro (1840), 7 Cl. & F. 842. 

* Vdny V. Vdny (1869), L.R. i Sc. & Div. 441, 457. 

* Dicey, p. 80; Westlake, s. 248; Wharton (3rd ed.), s. 39; Savigny, 
Guthrie’s translation, pp. 87-8. 

* Munro v. Munro, u.s. at p. 876. 

‘ /»>«», pp. 194-5. 
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lawyers recognized, though with much hesitation, that 
in exceptional cases domicil might exist simultaneously 
in more places than one,* but this is not the view of 
English law.2 The reason why the contrary view has 
even been suggested is that the distinction between 
domicil and residence has not always been observed.^ 
A person may reside in more countries than one, and 
there are several matters with regard to which such 
multiple residence may produce legal results. 

Thus the mere residence in England of a domiciled foreigner 
is sufficient to subject him to the jurisdiction of the English 
Court, a fact which has led to the unfortunate expression 
forensic domicil; and again a foreigner who is resident in the 
country may become statutorily liable to the payment of 
income tax .4 

But mere residence does not constitute domicil. In 
addition to residence in a country domicil requires a 
present intention on the part of the resident to make 
that country his permanent home. 

Thirdly, domicil implies residence in a territory, not 
membership of a group. 

Residence in a country or territory is an essential 
part of the legal idea of domicil.® Thus, although at- 
tempts have been made to establish the contrary, mem- 
bership of a society as distinct from residence in a 
territorial unit cannot constitute domicil,^ i.e. it is 
impossible for a person to become domiciled as a mem- 
ber of a privileged community which may happen to be 
established in a particular country. 

An example in point is afforded by those Oriental countries, 

* Savigny, Guthrie’s translation, p. 62. 

^ V. UJay, supra, at p. 448. 

® Dicey, p. 89. 

* Cooper V. Cadwallader 5 Tax. Cas, loi. 

* In re Tootal’s Trusts (1883), L.R. 23 Ch. D. 532, 538; Abd-ul- 
Messih v. Farra (1888), L.R. 13 App. Cas. 431, 439; Casdagli v. 
Casdagli, [1919] A.C. 145. 

* Abd-ul-Messih v. Farra, uj., at pp. 440-1, per Lord Watson. 
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such as China, Egyp*? Turkey, where, under the old 
system of capitulations, certain privileges were granted to 
resident Europeans whose names were registered with the 
various consulates. Englishmen living, say in Egypt, under 
this system, formed a privileged societjr and enjoyed many 
immunities that were not shared by native Egyptians. 


In such cases as these attempts were made in the past 
to maintain that the registration of a British subject as 
a member of the privileged community was sufficient 
to raise what was called an Anglo-Egyptian, or an 
An^lo-Chinese domicil, despite the fact that the de cuius^ 
having taken up his residence in the country in question 
with the intention of making it his permanent home, 
had satisfied all the requisites for the acquisition of a 
genuine domicil within the territorial unit known as 
Egypt) Turkey, or China. In other words, it was argued 
that, since he was not subject to ordinary Chinese or 
Egyptian law, he could not be domiciled in China or 
Egypt and must therefore be regarded as still retaining 
his English domicil. 

It has been held, however, that such a relation as an 
Anglo-Egyptian or an Anglo-Chinese domicil, arising 
from incorporation in a community, is unknown to 
English law.* The true position of an Englishman, 
permanently resident in Egypt and registered at the 
English consulate, is that he becomes a domiciled 
Egyptian, and, as such, subject to the law imposed by 
the territorial sovereign of Egypt. This means that he 
is subject, not to the law applicatjle to native Egyptians, 
but to the law which the Egyptian sovereign recog- 
nizes as applicable to him.* The privileges conferred 
upon Europeans are an integral part of the territorial 
legal system of Egypt, since they have been freely 
conferred by the legislative governing authority of the 
country. 


* In re Tootal's Trusts, supra \ Abd-ul-Messih v. Farra, supra \ 
Casdagli V. Casdagli, supra. 

* Casdagli v. Casdagli, [1918] P. at p. 1 10, per Scnitton L.J. 
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‘The lex domicilii for these English residents is the general 
law of Egypt applicable to native Egyptians modified by the 
provisions of the Capitulations and the statute dealing with 
the Mixed Tribunals.’^ 

Doctrine of A similar position exists in India. The law established 

du"tf?omT ^ number of early cases was that a man who entered 

cil now the service of the East India Company necessarily 
defunct jQgt }jjs former domicil and acquired one in India, on 
the ground that the Company was in a great degree a 
separate and independent Government foreign to the 
Government of England.^ This so-called Anglo-Indian 
domicil was anomalous, for, since it was communicated 
to an officer even though he had the definite intention 
of returning to England as soon as his time of service 
was complete, it conflicted with the cardinal principle 
that an intention not to leave the country of residence 
is an essential element in the conception of domicil. 
The doctrine of Anglo-Indian domicil, however, is now 
obsolete. 

4. English It must finally be noted that whether a person is 
Ascertain" <^o*”iciled in a particular country or not is determined 
ing place solely in accordance with the principles of English law.’ 
°Jpp°^ex-* importance of this lies in the fact that some foreign 
ciLiveiy systems of law require certain formalities to be complied 
*dpies of before a domicil can be acquired. An Englishman, 
English for example, who sets up his home in France with the 
intention of residing there permanently, acquires ac- 
cording to English law a domicil in France, but accord- 
ing to French law as it stood until 1927 he remained 
domiciled in England unless he observed the formalities 
prescribed by Article 1 3 of the Code Napoleon. The 
law prevailing in France, however, is an entirely irre- 
levant consideration. The English Court has no alterna- 
tive but to apply its own principles of law. 

' Casdagli v. CasdagU, [1919] A.C. at p. 193, per Lord Atkinson; 
Bartlett v. Bartlett, [1925] A.C. 377. 

* Japp V. Wood (1865), 4 De G.J. & S. 616, 623, Turner L.J. 
J In re Annesley, [1926] Ch. 692. 
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3. The acquisition of a domicil of choice. 

There are three main kinds of domicil, namely, Different 
domicil of origin., or that which is ascribed to a person at 
birth; domicil of choice, which arises when an existing 
domicil, whether of origin or not, is abandoned and 
replaced by a new one ; and domicil possessed by persons 
under disability, such as married women and infants. 

It is proposed in this section to discuss the manner in 
which a domicil of choice is acquired, for a consideration 
of this matter will demonstrate the nature of those two 
elements — residence and intention — which together 
constitute the legal conception of domicil. 

Our sole concern is with these two', elements. To The eie- 
establish the acquisition of a new domicil it is necessary 
to prove that the person in question took' up his and inten- 
residence in a country with the intention of remaining 
there indefinitely. Both residence and intention must U- \ 
concur. Logic would therefore seem to demand that 
the two elements should be examinediseparately^in any 
discussion of the subject, but it will be found in practice 
that it is difficult, if npt jmpossible, to keep them in 
water-tight- compartment^.' It is not residence per se, 
but residence accompanied 'by a certain intention that' - ^ 
produces domicil, and since ^ residence ^''consists in 
personal presence' the crucial inquiry in all cases of 
disputed, domicil centres upon the mind of the de cuius i 
Strictly speaking, residence is merely a fact, though 
a necessary one, from which intention may be in-, 
ferred.* However, there are three facts which may use- 
ful^ be stated with regard to the element of residence. 

First, the fact that a person resides' in ^ a country is ««/<&«« 
prima> facie evidence that he(is, domiciled there.* Resi- Residence 
dence raises'^R' presumption of intention to acquire “f'jomWi 
domicil^-TKe longer itVl^sts' the..stronger becomes the 
presumption, and in fact it may^ei^b long and so 

‘ Mttttro V. Munro ( 1 840), 7 Cl. & F. at p. 877. 

* Bruce v. Bruce (1790), 2 B. & P. at 231; BempJe v. Johnstone 
(1796), 3 Ves. Jun. at 201. 
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continuous that, despite declarations by the resident of 
a contrary intention,* it will raise a presumption that 
cannot be rebutted except by actual rcmoval)to a new 
place of residence.* 

length of Secondly, time alone is not the only criterion of 
•loM'il'not domicil.3 Long residence does not cause, nor does brief 
(Jeeiiive residence prevent, the acquisition of domicil. Every- 
thing depends upon the circumstances attending the 
residence, for they alone show the reason to which the 
person’s presence was attributable. 

‘The residence must answer a qualitative as well as a 
quantitative test.’* 

A person may reside in a foreign place for fifty years 
without acquiring a domicil there, if it can be shown 
that he undoubtedly intended to return to his own 
country.* A strong example of this is Jopp v. Wood^^ 
where : 

A man with a Scottish domicil of origin went to India in 
1 805 and remained there in business until 1 830 when he died 
at Calcutta. He made only one visit, of a year’s duration, to 
Scotland, but during that time he took an active part in the 
management and improvement of his family estate and was 
enrolled a freeholder of Ayrshire. After his return to India, 
he kept up a constant correspondence with his estate agents 
in which he constantly expressed his determination ultimately 
to return to Scotland. 

The Court held that the Scottish domicil of origin had 

* Stanley v. Bernes (1830), 3 Hagg. Ecc. 373. 

* Hodgson v. De Beauchesne (1858), 12 Moo. P.C. 285, at p, 329, 
per Dr. Lushington; Vdny v. Udny (1869), L.R. i Sc. and Div. 441, 
+ 55 - 

* Hodgson v. De Beauchesne, supra, at pp. 329-30. 

* Ramsay v. Liverpool Royal Infirmary, [1930] A.C. 588, 598, per 
Lord Macmillan. 

* Winans v. A.-G., [1904] A.C. 287, infra, p. 189; Munro v. Munro 
(1840), 7 Cl. & F. 842. 

* (1865), 4 De G.J. it S. 616. See also A,-G. v. Yule, [1931] 145 
L.T. 9. 
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not been lost, and in the course of his judgment Turner 
L. J. said : 

*l'he point principally relied upon by the Appellant in 
support of his contention that there was a change of domicil 
from Scotland to India was the long-continued residence of 
the testator in the latter country. 

‘But nothing is better settled with reference to the law of 
domicil than that the domicil can be changed only animo tt 
facte^ and although residence ntay be decisive as to th.t factum, 
it cannot, when looked at with reference to the animus, be 
regarded otherwise than as an equivocal act. The mere &ct 
of a man residing in a place different from that in which he 
has been before domiciled, even although his residence there 
may be long and continuous, does not of necessity show that 
he has elected that place as his permanent and abiding home. 

He may have taken up and continued his residence there for 
some special purpose, or he may have elected to make the 
place his temporary home. But domicil, although in some of 
the cases spoken of as ‘home’, imports an abiding and perma- 
nent home, and not a mere temporary one.’i 

On the other hand, if a man goes to another country with 
the clear intention of remaining there permanently, his 
mere arrival at the chosen place may suffice to consti- 
tute that element of residence which the acquisition of 
a new domicil requires. An example of this occurs 
where an emigrant, having wound up his affairs in the 
country of his origin, departs with his wife and family 
to one of the colonies. In such a case residence for a very 
brief period would produce a change of domicil.* 

Thirdly, the rule that residence is indispensable to Re»i<ience 
the acquisition of domicil does not mean that an exist- 
ing domicil cannot be retained without continuous resi- 
dence. A domicil, once possessed, is not lost unless 
both the elements of residence and intention are lost. 

’ A modem example of a similar nature is ^.-G. v. Tule (1931), 

145 L.T. 9. 

* Hodgson V. De Beasuhesne (1858), 12 Moo. P.C. 286, 329-30, 
ftr Dr. Lushington. 
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Abandonment, equally with acquisition, depends upon 
the factum and the animus. 

Retention Intention without residence or residence without 
guished intention will not suffice for the acquisition of a domicil, 
from acqui- but will be Sufficient for the retention of an existing 
domicil. A mere removal from a country without 
intending the removal to be permanent has no effect;* 
a mere intention to remove permanently without an 
actual removal is equally ineffective.^ The case of In the 
Goods of Rajffenel^ affords a striking illustration of this : 

An Englishwoman married a French naval officer, lived 
with him in France, and thus acquired a domicil in that 
country. After her husband’s death in 1850 she frequently 
declared her intention of returning to England permanently. 
She left Dunkirk for Calais in August 1853, boarded the 
packet for England together with her children and baggage, 
but before leaving the harbour was taken so ill that she was 
obliged to land again at Calais. Though still anxious to return 
to England she never recovered sufficient strength for the 
resumption of the journey, and she died at Dunkirk eight 
months later. 

It was held that the French domicil had not been lost. 

‘I cannot think’, said Sir C. Cresswell, ‘that the French 
domicil was abandoned so long as the deceased remained in 
the territory of F ranee. It must be admitted that she never 
left France and that intention alone is not sufficient.’ 

Intention ■\Ye must now consider the element of intention. In 
order to establish that a person’s residence in a new 
country amounts to domicil, it is necessary to prove 
that he has no present intention of removal, or, to put 
it affirmatively, that his present intention is to make 
that country his permanent home. There must be an 
animus non revertendi^ or, what is almost the same thing, 
an animus manendi. 

' Jopp V. Wood, supra. 

* Munro v. Munro (1840), 7 Cl. & F. 842; sec Appeal of Hindman 
(1877), 85 Pennsylvania 466, Lorenzen’s Cases, ist ed. 189. 

J (1863), 3 Sw.&Tr.49. 
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The moment at which such intention must be Time at 
apparent, varies, of course, with each case, and it may 
be objected that ‘present’ is not the appropriate word to relevant 
describe the nature of the inquiry. The idea underlying 
that word is that, so far as the mind of the de cuius was 
concerned at the essential time or times, he fully in- 
tended to make his residence permanent. It must be 
shown that at some moment of time the resident had a 
fixed and settled intention to continue his residence 
indefinitely. The various fluctuations in his intention 
which take place after the residence has begun are vital 
in estimating whether he has resolved upon an indefinite 
stay, but once the settled intention of indefinite resi- 
dence has been established, it is not displaced by subse- 
quent fluctuations of opinion as to whether he will not 
move to some other place.* 

Thus, the domicil of a deceased person may be in issue. 

Did the testator die domiciled in England where he was born, 
or in F ranee where he resided for a great part of his life ? 

Here the Court will examine the whole history of his residence 
in F ranee and endeavour to ascertain whether his prevailing 
intention was to remain in that country or whether his settled 
determination was to return ultimately to England. 

The word ‘present’ is more appropriate when the 
inquiry relates to a living person, e.g. when a wife, as 
a preliminary to obtaining a divorce, is required to 
establish that her husband is domiciled in the country 
where the proceedings have been instituted. In such a 
case it is the intention of the husband at the time of the 
suit that must be examined. 

There are certain general observations to make before 
we discuss the manner in which the Courts approach 
the difficult task of ascertaining whether the necessary 
intention exists. 

There is a presumption in favour of the continuance Buracn of 
of an existing domicil. Therefore, the burden of proving 
a change lies in all cases upon those who allege that the 
* In re Marretty Chalmers v. Wingfield 36 Ch. D. 400. 
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change has occurred.* This presumption may have a 
decisive effect, for if the evidence is so condictine that 
it is impossible to elicit with certainty what the resident’s 
intention is, the Court, being unable to reach a satis- 
factory conclusion one way or the other, will decide in 
favour of the existing domicil.* 

Domicil of As compared with domicil of choice it has been said 
Miay di” domicil of origin that ‘its character is more enduring, 
piaced^than its hold Stronger, and less easily shaken off’.* It follows 
***”"choice Stronger evidence should be required to 

establish a change from a domicil of origin than a 
change from one domicil of choice to another, and such, 
indeed, is clearly the view of English judges.^ In fact 
the Courts have gone to such lengths in their more 
recent decisions that it has become difficult to conceive 
of a case in' which a domicil of origin can be shaken off, 
for unless the de cuius has loosened all the ties that 
connect him with the country of his origin the ac- 
quisition of a new domicil will only rarely be admitted. 
One case in particular illustrates this somewhat dis- 
turbing tendency. This is Ramsay v. Liverpool Royal 
Infirmary^^ where the facts were as follows: 

One George Bowie, born in 1845, whose domicil of origin 
was Scottish, resided in Glasgow until about 1 890. At some 
time between 1890 and 1892 he took lodgings in Liverpool in 
order to be near his mother and elder sister. After his mother’s 
death in 1905 the rest of the family took a house in Liverpool 
but George continued to reside in his lodgings. By 1914 all 

‘ Munro v. Munro (1840), 7 Cl. 6 c F. 842, 891; Hodgson v. Dt 
Beauchesnt (1858), 12 Moo. P.C. 285, 323; Winans v. A.-G., [1904] 
A.C. 287, 289. 

* See e.g. W'tnans v. A.-G., supra. Lord Halsbury’s speech. 

* Winans v. A.-G., supra, per Lord Macnaghten and authorities 
there cited. 

* fFinans v. A.-G., supra', Ramsay v. Liverpool Royal Infirmary, [ 1 930] 
A.C. 588; Fomlerv. Fowler, The Times, Nov. 21st, 1930; A.-G. v. 
Tule, [1931] 14s L.T. 9; IVahl v. A.-G., [1932] 147 L.T. 382. 
Bentwich, Le Ddveloppement rdeent du Principe du Domicile en Droit 
Anglais (Extrait du Recsseil des Cours, 1935, p. 13 et seqq.). 

* [1930] A.C. 588. 
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the members of the family had died except one sister. The 
latter desired to settle in Glasgow, but she ultimately joined 
George, who had obdurately refused to return to Scotland 
and had taken up his residence at the &mily house in Liver* 
pool. He remained there, despite his sister’s death in 1920, 
until he himself died in 1927. From 1890 to 1927 he left 
Liverpool only once. He had expressed his determination 
never to set foot in Glasgow again and had arranged for his 
own burial in Liverpool. On the other hand he referred to 
himself both during his life and in his will as a Glasgow 
man. 

On these facts the House of Lords unanimously held 
that George Bowie retained his Scottish domicil. 

This decision is a little startling, for it is difficult to 
conceive of a clearer example of a fixed intention to 
remain indefinitely in a country. Evidence was com- 
pletely lacking of any inclination, cither by words or 
actions, to disturb a long and practically uninterrupted 
residence. 

There is also authority for saying that a change of New 
domicil from one country to another under the same 
sovereign, as, for example, from Jersey to England, is sovereign 
more easily proved than a change to a foreign country, 

‘You may much more easily suppose, that a person having 
originally been living in Scotland, a Scotchman, means per- 
manently to quit it and come to England, or vice versa, than 
that he is quitting the United Kingdom, in order to make his 
permanent home where he must for ever be a foreigner, and 
in a country where there must always be those difficulties 
which arise from the complication that exists, and the conflict 
between the duties that you owe to one country and the duties 
which you owe to the other. Circumstances may be so strong 
as to lead irresistibly to the inference that a person does mean 
quatenus in illo exuere patriam. But that is not a presumption 
at which we ought easily to arrive.’* 

This statement, however, especially the phrase exuere DomicU 

chtngctblc 

* ^^/V>t/rv.//«/wr(i858),7 H.L.C.i24,i59,/^rLordCranworth5 without 
approved by Lord Chelmsford, Moorkouse v. Lord (1863), 10 H.L.C. chtngo of 
272, 287, lutionility 
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patriamy does not mean that the domicil of a person is un- 
changed unless he also intends to change his nationality. 
Nationality and domicil are two different conceptions, 
and a man may change his domicil without divesting 
himself of his nationality." 

‘A change of domicil is not a condition of naturalization, and 

natu ralization does not necessarily involve a change of domicil. ’* 

An Englishman may remain an Englishman in the 
sense that his natural allegiance renders him subject to 
certain duties to the Crown, and yet he may so change 
his residence that many of his legal rights and obliga- 
tions will be determinable by a foreign system of law, 
as being the law of his domicil.^ The mere fact that an 
alien is living in England under a certificate of registra- 
tion under the Aliens Order, 1920, and is therefore 
liable to deportation for misbehaviour, does not prevent 
him from acquiring an English domicil of choice.^ 

Can there The normal case which raises the question of a change 
tiOT with-®^ domicil is that of a person who, being at liberty to 
out free- go where he chooses, deliberately of his own free will 
ch^M? up his residence in another country. But occasions 
arise where this liberty of action is to a greater or less 
degree absent, as, for example, where a man is a fugitive 
from justice or from a revolution, an exile, an officer 
under a foreign Government, an invalid or pressed by 
his creditors. The problem that arises in such cases is 
whether the intention that is necessary to a change of 
domicil imports freedom of choice. Is an intention to 
abandon a previous domicil to be negatived merely be- 
cause the removal to a new country is due to a necessity, 
more or less pressing.? Must the choice be voluntary.?® 

’ See Boldrini v. Boldrini, [1932] P. 9, 15. Bradfieldv. Swanton, 
[1931] I.R. 446: for converse case of change of nationality without 
change of domicil Wahlv. A.-G. (1932), 147 L.T. 382; Haldane v. 
Eckford (1869), L.R. 8 Eq. 631. 

* fFakl v. A.~G., supra, per Lord Atkin. 

* Udny v. Udny (1869), L.R. i Sc. & Div., at p. 452. 

* Boldrini v. Boldrini, [1932] P. 9. * See Dicey, p. loi. 
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The danger here is that we may confuse motive with 
intention. What has to be proved in these domicil cases 
is that a man has fixed his residence in a country with the 
intention of residing there for a period not limited as to 
time.* His motive in choosing the place of residence is 
important as tending to show whether he meant his stay 
to be indefinite or not, but it is not the same thing as in- 
tention . Once it is proved that he had the necessary inten- 
tion, it becomes irrelevant to consider why he had it. A 
German, with the strongest antipathy for the Nazis, leaves 
Germany and takes up his residence in England. He may 
have done this out or abhorrence for the Nazi regime or 
through fear for his own personal safety. But even if it 
is evident that he was influenced by these motives it is 
scarcely safe to assert that therefore he retains his German 
domicil. It is true that his intention may be to return 
to Germany at the first favourable opportunity, but it is 
also conceivable that his determination is never to return, 
despite the chance that a regime more welcome to him 
may some day be instituted. Something more is required 
to establish his intention than evidence of his motives. 

In short, most of the facts which are said to deprive 
a man of freedom of choice so as to render his residence 
involuntary are really only indicia^ though very strong 
indicia, of his intention. They must be taken into con- 
sideration along with other facts and given due weight, 
but by themselves they can seldom be decisive. The 
choice of a new residence must assuredly be voluntary, 
but what this means is that there must have existed 
sufficient freedom for the formation of an intention. 

A clear example of constraint which would appear to 
preclude freedom of choice is imprisonment in a foreign 
country, and there is no doubt that a prisoner, except 
perhaps one transported for life, retains the domicil 
which he had before his confinement.* 

* Kingy. Foxwell 3 Ch.D. 518, 520,^«‘Jessel M.R. 

* Burton v. Fisher (1828), Milw. 183; Butler v. Dolben (1756), 
2 Lee 312, 318. 
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^1) Fugi- 1 1 cannot be predicated of persons who flee their native 

revoi™ ‘Country owing to revolution or other civil disturbances, 
tion such as the imigres who left France in 1 793, that they 
necessarily retain their former domicil. What is true is 
that it requires in their case more than the mere estab- 
lishment of the new residence to eflFect a change of 
domicil. The motive which induced the fugitive to 
make the flight is sufficient to show that at the moment 
of arrival he had no intention of staying permanently, 
but the subsequent circumstances must be examined in 
order to ascertain whether he did not ultimately form 
that determination. Thus, for example, a most relevant 
fact would be that his residence was continued long 
after it had become safe to return to the original country. 
In the absence of some such circumstances the former 
domicil will be unchanged. An example of this is to 
be found in the early decision of De Bonneval v. De 
Bonneval.^ 

In that case the testator. Marquis de Bonneval, fled to 
Germany in 1792 owing to the French Revolution, took up 
his residence in England in the following year, remained there 
continuously until 1814, during which time he received an 
allowance from the English Government as a F rench imigri^ 
and died at his London house in 1836. There were several 
facts, in addition to this long residence, which appeared to 
indicate an intention to elect an English domicil. Thus, in 
1814, he took the lease of a house in London for 8 years, and 
of another in 1820 for 44 years. He incurred considerable 
expense in furnishing the latter, kept an establishment of 
servants there and occupied it frequently until his death. The 
evidence as to the periods of time he resided in the two 
countries after 1814 was conflicting and unsatisfactory. F rom 
1814 to 1821 he seems to have lived mostly in France, 
though it was alleged by those contending for an English 
domicil that he went there merely to visit friends, to obtain 
compensation for his losses, and to supervise certain law suits 
in which he was engaged. He left England in 1828 and 
resided entirely in France for 3J years, and was frequently 

* (1838), I Curt. 856. 
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there in 1833 and 1834. On the other hand, he never quitted 

England again after September 1 834. 

It was held on these facts that the French domicil of 
origin had never been lost. The learned Judge, Sir 
Herbert Jenner, said that up to 1814 the Marquis had 
clearly not acquired an English domicil, for he was 
prevented from returning to France until then' and 
moreover was in receipt of an allowance. Had anything 
occurred since 1814 to show an intention to abandon 
France? Sir Herbert Jenner could find nothing in 
favour of an English domicil except the mere residence 
in England. He was not impressed by the long lease 
of the London house, since that might have been taken 
for occasional visits or as a retreat against further up- 
heavals in France. He set against this the facts that the 
Marquis kept an establishment near Rouen, that he had 
plate and furniture there worth ,^1,200, and that his 
family papers and correspondence were deposited there. 

It is suggested that this decision goes to the verge of 
the law. 

Another example of residence which may be de- (iii) Fugi- 
scribed as involuntary is that of the fugitive from justice. 

On principle it would appear to be clear that, if a man 
leaves his own country in order to escape the conse- 
quences of a crime and takes up his residence in another 
place, he must be regarded as acquiring a fresh domicil. 

It is true that his departure is forced upon him, but on the 
other hand it is improbable that he retains a genuine 
and fixed intention of returning to his domicil of origin. 

In the case of In re Martin^ Loustalan v. Loustalan^ 
however, Lindley L.J. expressed the view^ that everj'- 
thing turns upon whether under the Criminal Law in 
question there is a definite period after which it would 
be safe for the fugitive to return to his own country. 

In other words, if the crime ceases to be punishable or 

* Std quaere , for emigrants were allowed to return to France in 
April 1802. 

* [1900] P. 2H. 


* At p. 232. 



i8o DOMICIL 

the sentence to be enforceable after a given number of 
years, residence in another country, unless supported 
by other facts, does not effect a change of domicil; but 
if the fugitive remains perpetually liable to proceedings, 
then the new place of residence becomes the place of 
domicil. This reasoning was not adopted by the other 
members of the Court, Rigby L.J.* remarking that if it 
was suggested that the fugitive in question formed from 
the first the intention of returning to France after it was 
safe (twenty years in the particular case), the intention 
was ‘so irrational that, in default of the strongest evi- 
dence, it ought not to be imputed to him’. It is difficult 
to agree with Lindley L.J., except where the offence is 
trifling and the term of prescription short. 

(iv) Deb- Freedom of choice is also affected when a man finds 
it necessary to leave a country in order to escape his 
creditors. The extent to which such a reason for a 
change of residence raises a presumption against an 
intention to return to the original country must ob- 
viously depend upon a variety of circumstances, such 
as the amount of the debts, the possibility of meeting 
them, the imminence of legal proceedings, the activities 
of the debtor in his new residence, and so on. It certainly 
cannot be said that the new residence per se effects a 
change of domicil.^ 

(v) Invalids The case of an invalid is more difficult, chiefly owing 

to judicial dicta which, at any rate on the surface, appear 
to be inconsistent.^ The difficulty, however, disappears, 
if we remember that the formation of intention imports 
freedom of choice. In all these cases of removal for the 
sake of health it is necessary to determine whether the 
invalid was a free agent or not; Was he master of his 
own destiny } 

* [1900] P. at p. 235. 

* For examples see Pitt v. Pitt (1864), 4 Macq. 627; Briggs v. 
Bri^s (1880), 5 P.D. 163; rt Robertson (1885), 2 T.L.R. 178; re 
WrigMs Trusts (1856), 25 L.J., Ch. 621, 624. 

^ See Dicey, pp. 127-9, 892. 
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A man cannot be said to intend a permanent residence 
in a place unless he is free to choose whether he will 
reside there or not. There must be an alternative open 
to him.* In the case of a flight from justice or from 
creditors there is an alternative, for the fugitive can, if 
he chooses, remain where he is and face the consequences. 
But if a man, being assured by the doctors that he has 
only a few months to live, decides to spend the short 
remainder of his life in a country where the climate may 
alleviate his suffering, it is an abuse of language to say 
that of his free volition he has chosen a new domicil.* 
Nothing can be further from his mind than an intention 
to abandon his domicil of origin, and to suggest that 
such a residence renders him subject to a fresh system 
of law is, in the language of Lord Kenyon, ‘revolting 
to common sense’.* 

The case just put, however, is an extreme one. Where 
the necessity of selecting a different climate is of a less 
compelling nature, where there is no immediate danger, ♦ 
the fact that the invalid’s sole reason for departure is a 
desire to enjoy better health or to retard the progress 
of a disease cannot, without something more^ be regarded 
as excluding an intention to remain permanently in 
the chosen place. Otherwise a most artificial meaning 
would be attached to intention. We should have to go 
to the length of holding, for example, that an English- 
man who settles in France in order to escape Income 
Tax, retains his English domicil, since he will probably 
return if the cost of living falls. The exact point arose 
in Hoskins v. Matthews.^ 

In that case a testator with an English domicil of origin 

went to Florence at the age of 6o, and, except for three or 

* Urquhart v. Butterfield (1887), 37 Ch.D. 357, 385. 

* Johttstone v. Beattie (1843), 10 Cl. & Fin. 42, 139; Moorhouse v. 

Lord (1863), 10 H.L.C. 272, 292; The Lauderdale Peerage (1885), 10 
App. Cas. 692, 740. * Moorhouse v. Lord, supra, at p. 292. 

* Hoskins V. Matthews (1856), 8 De G.M. & G. 13, 28. 

s (1856), 8 De G.M. & G. 13. 
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four months in each year, lived in a villa which he had bought 
there until he died twelve years later. He was suffering from 
an injury of the spine and there is no doubt that he left England 
solely because he thought the warmer climate of Italy might 
benefit his health or might even cure him. His housekeeper 
deposed as follows: 

‘Mr. M.’s object in coming to Florence and residing 
there was to benefit his health; he had no other object in 
staying there. He frequently regretted having purchased 
the villa. He often said there was no country like one’s own 
to live in. He was speaking of England when he so expressed 
himself. His wish was to return to England if his state of 
health would allow him to do so, and I think he would 
have done so had he been restored to health. ... He never 
treated Florence as being his permanent place of residence.’ 

It was contended, therefore, that since the residence in 
Florence was a matter of necessity, not of choice, it did 
not suffice to cause a change of domicil. In the result 
it was held^ that the English domicil had been lost. 
Turner L.J. said: 

‘In this case I find nothing in the evidence to show that 
Mr. Matthews, when he left England, was in any immediate 
danger or apprehension. He was, no doubt, out of health, and 
he went abroad for the purpose of trying the effect of other 
remedies and other climates. That he would have preferred 
settling in England I have little doubt, but I think he was not 
driven to settle in Italy by any cogent necessity. I think that 
in settling there he was exercising a preference^ and not acting 
upon a necessity^ and I cannot venture to hold that in such a 
case the domicil cannot be changed.’ 

(vi)Miscci- There are various other cases, somewhat analogous 
those just discussed, in which the reason to which a 
change of residence is due has a rather more decisive 
effect upon the question of intention. Thus, if a person 
resides abroad in pursuance of his duties as a public 
servant of his own Government, as, for example, an 
ambassador, a military or naval officer, a colonial judge, 
or a consul, the inference to be drawn from the cause of 
' Knight Bruce L.J. dissenting. 
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the residence is that no change of domicil is intended. ‘ 

In such cases the existing domicil is retained unless 
there are additional circumstances from which a con- 
trary intention can be collected.* On the other hand, a 
person who enters the military or naval service of a 
foreign power, in such circumstances as to necessitate 
his indefinite residence in the foreign country, acquires 
a new domicil there.^ 

It was formerly considered that an intention to ac- Dcmicii in 
quire a domicil in an Oriental country, such as Turkey ^untrii* 
or China, could not be imputed to a member of a Chris- 
tian State from the mere fact of permanent residence, 
even though such residence was accompanied by other 
circumstances which normally lead to a change of 
domicil. Having regard to the peculiar nature of the 
religion, laws, manners, and customs in the Oriei t — 
a peculiarity which gave birth to the system of Capitula- 
tions — it was said that something more was required 
for a Christian to acquire an Oriental domicil than was 
necessary where the new residence was established in a 
country havinginstitutionsfamiliar throughoutChristen- 
dom. This additional requisite is not easy to envisage, 
but according to Swinfen Eady LJ.'^ it would have to 
be proved that such a person took up his permanent 
residence in the country: 

‘Intending to make himself a member of the civil society 

of that country, and manifesting this intention by adopting its 

* Re Patten {1S60 ), 6 Jur. (N.S.) 1 51 (naval); y/.-G. v. Rme(iB62), 

1 H. & C. 31 (Chief Justice of Ceylon); Firebrace v. Firebrace (1878), 

4 P.D, 63 (army officer); re Mitchell, ex parte Cunningham (1884), 13 
Q.B.D. 418 (army officer) ; re Macreight, Paxton and Macreight (1885), 

30 Ch.D, 165 (jerseymen serving in British Army); A.-G. v. Kent 
(1862), 31 L.J. Ex. 391, 397 {attach/ to Portuguese Embassy); Sharpe 
v. Crispin (i 869), L.R. r P. & D. 61 1 (Consul). 

* In the Goods of James Smith {\%ic)), 2 Rob.Eccl., 332. 

* Re Mitchell, ex parte Cunningham {lii^), 13 Q.B.D. 418, at 421, 
as qualified by the earlier remarks of Page Wood, V.*C. in Forbes v. 

Forbes (1854), Kay 341, at 356. 

* Casdagli v. Casdagli, [1918] P. at p. 99. 
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manner of life, and identifying himself with its customs — ^not 
living in a community separate and apart, but merging in the 
general life of the native inhabitants.’ 

In accordance with this theory it was held by the Court 
of Appeal in CasdagU v. Casdagli^ that the residence in 
Egypt of a British subject, who was registered at the 
Consulate as a privileged member of the British com- 
munity, was ineffectual to create a new domicil of 
choice. This decision was, however, reversed by the 
House of Lords, 2 and the law now is that the acquisition 
of a domicil in an Oriental state is governed by the same 
principles as are applicable in the case of other coun- 
tries. All that is necessary to attach, say, a Chinese 
domicil to a man is that he should reside in China with 
the intention of remaining there indefinitely. No merger 
in the life of the natives — whatever that may mean — 
is necessary. In fact it is probably true to say that a 
British subject is more likely to make his permanent 
home in eastern countries such as Egypt and China, 
where large British business interests are established, 
than in some western countries. 

Cmda^hv. The question that arose in CasdagU v. CasdagU was 
Casdagh whcthcr one Demetrius Casdagli had replaced his 
English domicil of origin by a domicil in Egypt. 

Casdagli left England in 1895 at the age of 23 and went 
to Egypt, where he resided continuously until the time of the 
present proceedings, being in charge of the family business, 
first at Alexandria and then at Cairo. He was registered as 
a British subject at the English Consulate. He was a member 
of the Greek Orthodox Church and in 1905 he married a 
woman of the same faith. The wife presented a petition for 
divorce before the High Court in England. The rule is that 
divorce can be decreed only by the Courts of the country in 
which the husband is domiciled,* and therefore it was neces- 
sary for the wife to prove that Casdagli retained his English 
domicil. If she failed in this she was faced with an impasse^ 

' [1918] P. 89, Scrutton L.j. dissenting. 

* [1919] A.C. 145. * Infra, p. 354 ct seqq. 
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for the Court established to deal with British subjects in Egypt, 
the only other country in which Casdagli could be domiciled, 
had no divorce jurisdiction. 

It would obviously be difficult to find the elements 
which are necessary to effect a change of domicil more 
clearly established. The arguments advanced on behalf 
of the wife, however, were based upon the cases of re 
TootaVs Trusts and Abd-ul-Messih v. Farra^ which we 
have already had occasion to notice.* These decisions 
were used in an attempt to prove two things. First, 
they were said to establish that the residence in a foreign 
country of a British subject as a member of a privileged 
community was insufficient to deprive him of his British 
domicil. The fallacy underlying this argument was, as 
we have seen,^ finally exposed by the House of Lords. 
Secondly, the decisions were cited to show the improba- 
bility of a European Christian intending to change his 
domicil for one in an Oriental non-Christian country. 

It was held, however, that there was no improbability 
in the present case, since the habits and religion of 
Casdagli were similar to those of the country in which 
he had fixed his residence. 

‘Here the husband is of Greek extraction, his wife appar- 
ently is an Egyptian; he married her in Egypt, and the branch 
of the Christian Church to which he is attached is one that has 
a considerable footing throughout the Levant and in Egypt.’J 

It was held, therefore, that Casdagli had acquired an 
Egyptian domicil. 

Our next task is to consider the nature of the evidence Nature of 
by which an intention to acquire a domicil of choice is d^''”from 
proved. The circumstances that will be adduced in which in- 
evidence for this purpose must necessarily vary with 
each particular case, but the one principle, if it can be 
called a principle, is that all the facts, incidents, and 
events of a man’s life are both relevant and admissible 

* Supra, p. 167. * Supra, pp. 166-8. 

* Per Lord Phillimore, [1919] A.C. at p. 195. 
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indications of his state of mind. The history of his life 
must be examined with the greatest care. Nothing must 
be overlooked which might conceivably show the place 
which he regarded as his permanent home. No fact is 
too trivial to merit consideration. 

‘There is no act, no circumstance in a man’s life, however 
trivial it may be in itself, which ought to be left out of con- 
sideration in trying the question whether there was an inten- 
tion to change the domicil. A trivial act might possibly be of 
more weight with regard to determining this question than 
an act which was of more importance to a man in his life- 
time.’* 

Undue stress must not be laid upon any single fact, 
however sure a guide it is when viewed alone, for its 
importance as a determining factor may well be mini- 
mized when considered in the light of other qualifying 
events. Again, no single fact, such as the adoption of 
a new residence for the sake of health, must be regarded 
as especially important in every case of disputed domicil, 
for every case varies in its circumstances, ‘and in one a 
fact may be of the greatest importance, but in another 
the same fact may be so qualified as to be of little 
weight’.^ 

^It is for this reason that it is impossible to lay down 
any rule by which the weight attributable to ahy par- 
ticular form of evidence can be determined. The only 
guide that can be had from the authorities on this matter 
is that declarations of intention, and especially verbal 
declarations, are the least reliable form of evidence. The 
common law rule, that statements by a living persiSh as 
to* his intention cannot be received in evidence unless 
against his own interest, is not necessarily applicable to an 
issue of domicil, 3 and it is common enough to produce 

' Dreven v. Drevm (1864), 34 L.J. 5 Ch. 1 29, per V.-C. Kindersley. 

* HoJgson V. De Btauchesne (1858), 12 Moo. P.C. 285, 330, per 
Dr. Lushington; Deucet v. Geoghegan (1878), 9 Ch.D. 441, 44c; 
WahH. A.-G. (1932), 147 L.T. 382. 

* Brjee V. Bryce, {i<m] P. 83. 
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witnesses who testify to verbal declarations made in 
the course of his life by the person whose domicil is in 
question. Nevertheless this kind of evidence, especially 
when given long after the conversation occurred, is open 
to suspicion, and it has been said by high authority that : 

‘To entitle such declarations to any weight, the Court must 
be satisfied not only of the veracity of the witnesses who depose 
to such declarations, but of the accuracy of their memory, and 
that the declarations contain a real expression of the intention 
of the deceased.’* 

i 

The requirement that declarations should constitute peciar*- 
‘a rdal expression of intention’ is important, for it only b|^fort?fied 
too frequently happens that they cannot be taken at their by comif- 
fape value. They may, for example, be interested state- 
ments*, made to natter or to deceive the hearer; they may 
represent nothing more than vain expectations unlikely 
to be fulfilled; and the very facility with which they can 
be made requires that their sincerity should be mani- 
fested by some active step taken in furtherance of the 
expressed design.* In the words of Lord Buckmaster; 

‘Declarations as to intention are rightly regarded in deter- 
mining the question of a change of domicil, but they must be 
examined by considering the person to whom, the purposes 
for which, and the circumstances in which they are made, 
and they must further be fortified and carried into effect by 
conduct and action consistent with the declared expression.'^ 

We see, then, that in the ascertainment of the neces- Ex»mpUi 
sary intention nothing is neglected which can possibly »« 
show the direction of a man’s mind. His aspirations, rdevint 
prejudices, amours^ health, religion, finances — are all 
taken into account. As Lord Atkinson observed with 
reference to the case of Winans v. ‘the tastes, 

* Hodgson v.DeBeauciesne, supra, ^2$. InrtLidiell-Grainger's 
Will Trusts, [1936] 3 All E.R. 173. 

* ‘The Courts naturally are disposed to give less weight to that sort 
of declaration than to the acts of the testator,’ per Kindersley V.-C. 

Drevon v. Drevon (1864), 34 L.J. (N.S.), Ch. 129, 131. 

* Ross V. Rots, [1930] A.C. 1, at p. 6. ♦ [*904] A.C. 287. 
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habits, conduct, actions, ambitions, health, hopes, and 
projects of Mr. Winans deceased, were all considered 
as keys to his intention to make a home in England’.* 
Again, in Hoskins v. Matthews^ we find Turner L.J. 
saying : 

‘We have to consider, then, whether Mr. Matthews after- 
wards abandoned his English domicil and acquired a new 
domicil in Tuscany, and for this purpose we must examine his 
movements, his acts, his motives, his family, his fortune, and 
his health, for all these considerations enter into or may enter 
into the question of his domicil.’ 

Having regard, therefore, to the roving commission 
undertaken by the Courts it is not surprising that the 
decisions in which a disputed question of domicil has 
arisen exhibit a multiplicity of different facts which have 
been regarded as indicia of intention. Without entering 
into a full discussion of the cases themselves it may be 
useful to observe that the following facts have, at one 
time and another, been regarded as criteria of intention : 
Naturalization,^ purchase of a housed or of a burial 
ground,® the exercise of political rights,^ the establish- 
ment of children in business,^ making a will in such a 
manner that its validity depends upon domicil in a par- 
ticular country,* the place where a man’s wife and family 
reside.9 The relative value of many of these considera- 
tions was discussed by the House of Lords in JVahl v. 
A.-Gd^ 

’ Casdagli v. Casdagli, [1919] A.C. at p. 178. 

* (1855), 8 De G.M. & G. 13, 16; supra, pp. 181—2. 

* D' Etchegoyen V. D'Etchegoyen (1888), 13 P.D. 132. 
D’Etckegoyen v. D' Etchegoyen, supra; Moorkouse v. Lord (1863), 

10 H.L.C. 272; Stevenson v. Masson (1873), L.R. 17 Eq. 78. 

* Stevenson v. Masson, supra; Haldane v. Eckford (1869), L.R. 
8 Eq. 631. 

® Drevon v. Drevon (1864), 34 L.J. (N.S.), Ch. 129, 137. 

’ Stevenson v. Masson, supra. 

* Doucet V. Geoghegan (187.8), 9 Ch.D. 44 j, 457. 

* Forbes v. Forbes (1854), Kay 341 ; Aitchison v. Dixon (1870), L.R. 

10 Eq. 589. (1932) 1+7 L.T. 382. 
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The fact that an inquiry as to domicil may range over v. 
the whole life of the de cuius makes it impossible in a 
book of this nature to examine the reported decisions in 
detail, but in conclusion it is perhaps justifiable to dis- 
cuss the remarkable case of Winans v. 

Winans was born in 1823 in the United States, where he 
was continuously engaged in his father’s business until 1 850. 

F rom 1850 to 1859 he went to Russia, where he was employed 
by the Government in equipping railways and in the construc- 
tion of gunboats to be used against England during the Crimean 
War. In 1859 he showed signs of consumption, and, being 
advised by the doctors to winter in Brighton in England, he 
reluctantly took rooms at a hotel there, and in 1 860 took upon 
lease two adjoining houses which he connected structurally. 

He still held these houses at the time of his death. F rom i860 
to 1 870 his practice was to spend four months of the winter at 
this Brighton residence and the remainder of the year in 
Russia. From 1870 to 1883 the routine was altered, for he 
spent more than half of each year in England or Scotland, the 
rest of the time being divided between Russia and Germany. 

In 1883 he ceased to visit Russia, and for the next ten years 
divided his time between Germany, England, and Scotland. 

From 1893 until he died in 1897 he lived entirely in England. 

The question was whether at the time of his death 
Winans still retained his domicil of origin or whether 
he had acquired a domicil of choice in England. The 
fact that he had resided principally in England for the 
last thirty-seven years of his life raised a very strong pre- 
sumption in favour of an English domicil, but there was 
no direct evidence as to what his intention was, and, 
as Lord Macnaghten observed, it is necessary in these 
cosmopolitan days to look very narrowly into the nature 
of residence before depriving a man of his native domi- 
cil. To reach a satisfactory decision in the present case, 
therefore, there was no alternative but ‘to consider 
what manner of man Mr. Winans was, what were the 
main objects of his existence, and what sort of a life he 


* [1904] A.C. 287. 
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lived in this country*. Lord Macnaghten accordingly 
analysed with some particularity the hopes, projects, 
and modes of living of Mr. Winans. He found that in 
addition to the care of his health, Mr. Winans had two 
objects in life. The hrst was the construction in Balti> 
more of a large fleet of spindle-shaped vessels, which, 
being proof against pitching and rolling, would restore 
to America the carrying trade of the world and give to 
her such superiority at sea that she would have nothing 
to fear from a naval war with Great Britain. The second 
object was to develop a large property of about 200 
acres in Baltimore. On this, wharves and docks were 
to be constructed for the spindle-shaped vessels, and a 
large house built in which Mr. Winans intended to live 
in order that he might take personal command of the 
whole undertaking. He succeeded in getting control 
of the property only at the very end of his life and at 
the time of his death he was working day and night on 
the scheme. 

Thus, of these two schemes, one was anti-British, the 
other wholly American. The fact that Mr. Winans had 
lived in England for thirty-eight years was accounted 
for by his failure to get control of the Baltimore property. 
Moreover, he led a secluded life, mixed little with 
English people, and devoted the whole of his time to 
his health and to the advancement of his schemes. In 
the result, therefore. Lord Macnaghten, held that the 
American domicil of origin had not been lost. He said : 

‘On the whole I am unable to come to the conclusion that 
Mr. Winans ever formed a fixed and settled purpose of aban- 
doning his American domicil and settling finally in England. 
I think up to the very last he had an expectation or hope of 
returning to America and seeing his grand schemes inaugu- 
rated.’ 

Of the other two judges. Lord Halsbury confessed 
that he could not ascertain the real intention of Mr. 
Winans, but, in reliance on the rule that an existing 
domicil — especially one of origin — continues until its 
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abandonment is clearly proved, he agreed that the 
American domicil had not been lost. Lord Lindley alone 
dissented, holding that ‘a dim hope and expectation of 
being at some time able to return to America’ did not 
displace the inference to be drawn from the long resi- 
dence in England. 

Thoughtful consideration of this case, which is typi- 
cal of many to be found in the Reports, raises a legiti- 
mate doubt whether for practical purposes domicil is a 
convenient test by which to ascertain the governing law. 

We must finally consider the special rules that apply AcquUi- 
to the acquisition of a domicil of choice by persons under i,y 

disability, namely, minors, married women, and lunatics, pewns 

A child, if legitimate and born in the father’s lifetime, “M*ty**'** 
acijuires at birth the existing domicil of the father;* but (i) infmti 
if illegitimate* or born after the father’s death,* the 
domicil of the mother. A foundling is domiciled in the 
place where he is found.* 

This domicil of origin is involuntary and it cannot be Domicil 
destroyed or changed at the will of the child until he 
becomes sui iuris, but during the whole period of his foUow» 
minority remains dependent upon the domicil of the 
father.® If the father’s domicil remains unchanged, so 
does that of the infant, but any new domicil that the 
father may acquire is automatically communicated to the 
child. This rule, that the domicil of the infant follows 
that of the father, is entirely unaffected by the acts or 
the intention of the child. He may marry at nineteen, 
sail with his wife for Australia, buy a farm there, and act 
generally in such a way as to show an undoubted inten- 
tion to reside permanently in that country, yet his 

* Fories v. Fories (1854), Kay 341, 353; UJny v. UJny (1869), 

L.R. I Sc. & Div. 441, 457. 

* StmbU, UJny v. UJny, supra; re Wrighh Trusts (1856), 2 K. & 

J. 5955 Urjuhart v. ButterJielJ (1887), 37 Ch.D. 357. 

* There is no English authority for this. 

* Dicey, p. 80; Westlake, s. 248; Wharton (3rd ed.), s. 39; Savigny, 
Guthrie’s translation, pp. 37-8. 

* Fories y.ForieSfSupra; In re Macreight{iai),%oC\i.'D. 165,168. 
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domicil will remain the same as his father’s. This result 
is startling, and it must be admitted that, though the 
doctrine is a commonplace of judicial dicta, there is no 
English case in which the question whether a male 
infant can in any circumstances change his domicil has 
arisen. It is, however, obvious that the domicil of a 
female infant becomes that of her husband upon her 
marriage to a domiciled foreigner, for otherwise there 
would be no general matrimonial law common to both 
parties. There is authority in America for the proposi- 
tion that an infant upon marriage, or upon emancipation 
by his parents, is free to elect a separate domicil of his 
own.* 

Effect of An infant acquires, upon the death of his father, the 
death dur- domicil of his mother .2 The question that has arisen 
ing minor- here is whether such an infant’s domicil continues to 
ity of child q£ jjjg mother, or whether there are any 

circumstances in which it will remain unaffected by the 
mother’s acts. The general doctrine, which would appear 
to be strengthened by the Guardianship of Infants Act, 
1925, is that if after the death of the father the infant 
continues to live with the mother, then any new domicil 
acquired by the mother is prima facie to be regarded as 
communicated to the infant.^ It does not follow, how- 
ever, that a change in the mother’s domicil necessarily 
affects the infant.^ It undoubtedly has no effect if the 
change is due to some fraudulent design on the part of 
the mother,® as, for example, where her motive is to take 
advantage of a law of succession more beneficial to her- 
self. Apart, however, from such a case as this, the true 
view would seem to be that the power possessed by a 
widow of changing her children’s domicil is vested in her 
solely for the welfare of the children. The presumption 

* Goodrich on Conflict of Lam, pp. 52-3; Beale, The Conflict of 

Lam, pp. 212-15. * Potinger v. Wightman (1817), 3 Mer. 67. 

* Johnstone v. Beattie (1843), 10 Cl. & F. 42, 138. 

* In re Beaumont, [1893] 3 Ch. 490. 

s Potingjtr v. Wightman, sufra. 
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that the children follow her domicil is rebutted if it can 
be shown that the result is disadvantageous to them, and 
this rebuttal will more readily operate when the change 
in the mother’s domicil is due to her remarriage.* 

The domicil of a husband is communicated to the (>•) Married 
wife immediately upon the solemnization of marriage 
and it follows her for the duration of the coverture.* 
Moreover, a woman who goes through the ceremony 
of marriage with a man and who lives with him in his 
own country acquires his domicil, even though the 
marriage is one which, owing to some imperfection 
such as impotence, may be declared void.^ A woman 
who thus acquires the domicil of her husband or of the 
man with whom she has gone through a form of marriage 
possesses no capacity whatsoever of acquiring a separate 
domicil of her own, not even ifshe is judicially separated,* 
nor if the husband has deserted her and established 
himself in a foreign country,® nor if he has committed 
acts which afford her ground to petition for a dissolu- 
tion of the marriage.* The only events which enable a 
woman to acquire a domicil different from that imposed 
upon her by the marriage are a decree of divorce or of 
nullity and the death of the husband. 

Although there is a want of direct decisions, it is (»!) tuna- 
generally agreed that the domicil of a lunatic cannot be 
changed, either by himself or by the persons to whose 
care he has been entrusted.^ The rule may, however, be 

* In re Beaumont, [1893] 3 Ch. 490. 

* Hatvey v. Farnie (1882), 8 App. Cas. 43; Yelverton v. Yelverton 
(1859), I Sw. &Tr. 574. 

* Turnery. Thompson (1883), 13 P.D. 37, 41; infra, p. 339; but 
see Milford v. Mitford, [1923] P. 130, 139; White v. White, [1937] 

P. Ill, infra, pp. 342-3. 

* A.-G.for Alberta v. Cook, [1926] A.C. 444, a Privy Council deci- 
sion. The point was formerly one of doubt. 

* H. V. H., [1928] P. 206; Herdy. Herd, [1936] P. 205. 

® Lord Advocate v. Jeffrey, [1921] i A.C. 146. 

* IJrquharty. Butterfield 37 Ch.D. 357, 382;seeRm/dl' v. 

Johnstone (1796), 3 Ves. Jun. 198; Sharpe v. Crispin (1869), L.R. 

I P. A M. 6ii: Dicey, p. 140; Westlake, s. 251. 

44JI 
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otherwise where the insanity begins before the lunatic 
attains his majority. Sir J. P. Wilde suggested, and 
indeed seemed prepared to hold, though it was not 
necessary for him to do so, that in such a case the domi- 
cil of the lunatic, like that of an infant, should follow 
that of his father.* There is much to be said in sup- 
port of this view, for occasions must obviously arise 
when a change of domicil will be in the interests of a 
lunatic, but it is difficult to appreciate why the power 
of affecting such a change should reside in the rather, 
as such, instead of in the committee or other person in 
charge of the lunatic and his affairs.^ 

4 . Domicil of origin and domicil of choice contrasted. 

Domicil of It is a well-estabHshed principle that, since there 
must always be some definite system of law by which a 
mere «bui- man’s legal position may be determined, it is impossible 
domnent f^j. anybody to be without a domicil.3 This requirement 
raises a problem of importance. If a man unequivocally 
abandons the country of his existing domicil and travels 
abroad with the object of finding a new home, what 
domicil is to be ascribed to him until he has definitely 
established his residence in some country with an inten- 
tion of makin|; it his permanent residence ? English law 
makes a distinction here. If the country which the 
traveller has abandoned is his domicil of origin, then 
such domicil continues to attach to him until the com- 
plete acquisition of a new one; on the other hand, if the 
country abandoned is one in which the traveller had 
formerly acquired a domicil of choice, then such domicil 
of choice is destroyed, but the domicil of origin imme- 
diately revives and remains applicable to him until he 
actually acquires a new domicil of choice. To put it 
shortly — a domicil of origin cannot be lost by mere 
abandonment. Where a country represents the domicil 

’ Siarpe v, Crispin. L.R.I.P. & M. 611. 

* Nelson, Private International Law, pp. 27-8. 

* Supra, p. 165. 
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of origin then its abandonment as a place of residence 
does not cause its abandonment as the place of domicil. 

To effect this, something more is necessary, namely, the 
complete acquisition, facto et anitno^ of a new domicil. 
Otherwise there would temporarily be no system of law 
applicable to the traveller. By way of contrast a domicil 
of choice mzy be lost by mere abandonment. If a man 
with an English domicil of origin acquires a Dutch domi- 
cil and then quits Holland for good, he immediately 
ceases to be a domiciled Dutchman. This, however, 
causes no legal inconvenience, for his English domicil 
of origin which has remained in abeyance during his 
residence in Holland revives and once more supplies a 
system of law that will govern him generally. 

Westlake su^ests that if a person, having decided to replace 
one domicil of choice by another, dies en route to the new 
country, his domicil at the time of death will be in the country 
to which he was travelling. The distinguished author, how- 
ever, is a little hesitant in the matter and he ultimately inclines 
to the view, the accuracy of which is scarcely doubtful, that 
death in such circumstances would revive the domicil of 
origin.* 

These principles were finally established by the House 
of Lords in Bell v. Kennedy^ and Udny v. Udny^^ which 
are in other respects the two leading decisions on domicil 
in general. Bell v. Kennedy illustrates the rule that the 
domicil of origin is not displaced until a new one has in 
fact and in intention been acquired ; Udny v. Udny exem- 
plifies the revival of the domicil of origin. 

5. The position of corporations. 

It is necessary to connect a corporation with a par- Difficulty 
ticular country in order that the different rights and 
obligations by which it is affected may be assigned to corpora, 
the appropriate system of law. The subject is not free * 

* Wesdake, s. a6o. 

* (1868), L.R. I Sc. & Div. 307. 

* (1869), L.R. I Sc. & Div. 441. 
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from difficulty, for the acts and circumstances which 
engender such conceptions as nationali^, domicil, and 
residence, though appropriate enough in the case of a 
natural person, wear a somewhat artificial and strained 
appearance when applied to fictitious persons. We can 
but agree with a learned writer who says that: 

’Strictly speaking, the conceptions of nationality and domi- 
cil in their ordinary meaning are not applicable to corporate 
bodies. Nationality imposes duties which can only be per- 
formed by human beings and confers rights which only human 
beings can enjoy. The elements constituting domicil include 
an animus as well as a factum^ and a corporation being an 
inanimate body is lacking in the first-named element.’* 

Even the word ‘resident’, as Lord Sumner has said, “is 
exceedingly unsuited to describe a statutory ‘person’, 
which can never be non-resident because by the law of 
its being it is a fixture.’’* 

Conoee*- Nevertheless it is undoubted that in the eye of the 
law a corporation has — 
between* (i) a nationality; 
coipomron ^ domicil ; and 

country (jii) a residence or a plurality of residences. 

So much is clear, but the difficulty is to determine which 
of the elements that connect a corporation with a given 
country will suffice to create each of these relationships. 
The connecting elements are three in number. First, 
incorporation; secondly, control and management; 
thirdly, the transaction of business.* According to Eng- 
lish law these elements produce different legal effects. 
Place of (i) Nationality of corporations.* If the three elements 
incorpoM- above affect one country only, the corpora- 

det^ines tion is obviously a national of that country, but if they 

n4tionality •' j ^ j 

* Schuster, Tie Nationality and Domicil of Trading Corporations^ 
The Grotius Society, vol. ii (1917), p. 59. 

^ l^gyptinn Delta Land and Investment Co. v. Todd^ [1929] A.C. i, 1 2. 
3 Borchard, Diplomatic Protection of Citizens Abroad^ s. 277. 

^ For a learned discussion of the difficult subject see 49 L.Q.R. 
(July 1933), pp. 334-49. 
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are separated in regard to locality, as for instance when 
a company incorporated in England carries on business 
solely in Spain, nationality depends upon the place of 
incorporation.* Thus a company incorporated under 
the law of any part of the British Empire is a British 
national, no matter what may be the nationality of the 
individual shareholders and directors. 

Nationality is important in the sphere of Public importance 
International Law with reference to diplomatic protec- nationality 
tion, for it is settled that the British Government will 
protect a company incorporated in any part of the 
Empire irrespectively of the nationality of its members 
or of the place where it functions.^ It is also important 
in the sphere of Private International Law. Thus the 
law under which a company is incorporated, since it is 
the law which has given life to the artificial entity, deter- 
mines, inter alia, which of its acts are ultra or intra vires^^ 
and whether its existence has been terminated.^ 

(ii) Domicil of corporations. It is recognized that a 
corporation has a domicil, though it would seem that upotTpUee 
this fact is of little practical importance for the purposes 
of Private International Law. The problem is to ascer- mamge- 
tain what it is that can constitute domicil in the case of 
an artificial entity. What is the test? It must be a 
different test from that which determines the domicil 
of a natural person, for a corporation is incapable of 
those human emotions and acts which usually determine 
the locality of a man’s permanent home. Moreover, no 
help can be obtained by referring to the individual cor- 
porators themselves, for a corporation is an artificial 

* Jansen v. Driefontein Consolidated Mines Ltd., [1900] 2 Q.B. 3 39, 

346; [1902] A.C. 484, 490, 497, 498, 505; Central Indian Mining Co. 

V. Socidtd Coloniale Anversoise, [1920] i K.B. 753, 762; Borchard, 
supra, s. 277; SchusUr, supra, p. 64. 

* Lord Palmerston to the President of the Swiss Confederation, 
Command Paper 4109 (1869), o. 7$, cited Borchard, supra, p.620. 

* Risdon Iron and Locomotive Works v. Furness, [1906] i K.B. 49, 

56-7. 

* See the Russian Bank cases, infra, p. 476. 
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creation of the law, entirely separate from the members 
of whom it is formed, and independent of their motives 
and conduct.* The only solution, therefore, is to find 
some act which is so vital in the life of this juristic 
persona that we can justifiably fix its domicil in the place 
where the act is performed. The act which has been 
selected by the Courts for this purpose is the central 
management and control of the corporation. A trading 
company, for instance, has its domicil in that country 
where the centre of control is, where the directing 
power resides, or, in the expressive language of Foote,* 
‘where the brain which controls the operations of the 
company is situate’.* This test was laid down by the 
Exchequer Division in Cesena Sulphur Co. v. Nicholson,^ 
a decision which has been repeatedly approved* and 
which cannot now be overruled.* It must be admitted 
that these decisions have been concerned with the 
liability to pay income-tax, and that this liability de- 
pends for the most part upon residencies distinct from 
domicil,^ but nevertheless it would seem that the judges 
have consistently regarded the place from which a com- 
pany is controlled as equivalent to the place where a 
natural person sets up his permanent home. 

In the Cesena Case the company was incorporated under 
the Companies Act (though later registered in Italy) for the 
purpose of taking over and working sulphur mines at Cesena 
in Italy. The practical business of manufacturing and selling 
the sulphur was administered by an Italian delegation, includ- 
ing the managing director who was permanently resident at 
Cesena. No products were ever sent to England, the books of 

‘ Salomon v. Salomon, [1897] A.C. 22. * P. 178. 

’ San Paulo {Brazilian) Railway Co. Ltd. v. Carter, [1 896] A.C. 3 1 j 
Goerz v. Bell, [ 1 904] 2 K.B. 1 36 ; Z>f Beers ConsolidatedMines v. Howe, 
[1906] A.C. 455. ♦ (1876), 1 Ex. D. 428. 

* De Beers Consolidated Mines v. Howe, supra. 

* Egyptian Delta Land and Investment Co. v. Todd, [1929] A.C. i, 
atp. 19, Lord Sumner. 

^ See the apposite criticism of Mr. Goldstein, $1 L.Q.R. (Oct. 
* 935 ). PP- 695-6- 
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account were kept in Italy, and two-thirds of the shareholders 
were resident Italians. These facts went to show that the 
centre of business was in Italy. On the other hand, however, 
the articles of association showed that the objects of the com- 
pany included the acquisition and working of sulphur mines, 
not only in Italy, but at any place where sulphur was likely to 
be found. Again, there was a Board of Directors which met in 
London and which had sole ‘order, direction, and manage- 
ment’ of ‘the working of the company’s mines, the mode of 
the disposal thereof, and the general business of the company’. 

The shareholders’ meetings were held in London and it was 
there that dividends were declared. 

In the result it was held that, since almost every act of 
the company connected with the administrative part 
of the business was to be done in London, the main 
place of business was situated in England. 

The domicil of a corporation is of more importance impommce 
in Public than in Private International Law, for it is the 
test by which enemy character in time of war is deter- 
mined.* Thus a company, though incorporated in the 
United Kingdom or in a neutral State, assumes an 
enemy character if the persons in de facto control of its 
operations either reside in an enemy country or take 
their instructions from enemies. 

Domicil, as distinct from the usual test of residence, 
may also become important in connexion with the 
liability to pay income-tax upon foreign holdings.^ 
Normally, the tax is payable upon the full amount of 
income derived from stocks and shares held outside the 
United Kingdom, but if the holder can satisfy the Com- 
missioners of Inland Revenue that he is not domiciled 
in the United Kingdom, his liability is limited to the 
income actually remitted to this country.^ If, therefore, 

‘ Daimler Co. Ltd. v. Continental Tyre and Rubber Co. Ltd., [1916] 

2 A.C. 307, 337-45, speech of Lord Parker; The St. Tudno, [1916] 

P. 291 ; The Hambom, [1919] A.C. 993. 

* 51 L.Q.R. (Oct. 1935), p. 694. 

^8^9 Geo. V, c. 40, Schedule D, Rule 2 («), Case IV ; Rule 3 (a), 

CaseV. 
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of residence. 


(iii) Residence of corporations. The residence of a 
corporation depends upon the transaction of business.* 
It follows from this that a corporation resides in the 
place where it is domiciled, for it is here that the most 
important business, namely the central administration 
of its affairs, is effected. Further than this, however, it 
is now established that it may also have simultaneous 
residences in other places.^ This conclusion has not 
been reached in the law without hesitation, for it was 
thought by some that the test laid down by the Cesena 
Case and acted upon ever since excluded any residence 
not based upon the place of central control. If two 
different centres are physically impossible it would 
seem to follow that two corporate residences are legally 
impossible.^ It was finally held, however, by the House 
of Lords in Swedish Central Ry. Co. v. Thompson^ that 
a corporation must be deemed to be resident in every 
country in which any substantial business is transacted. 
The facts of that case were as follows : 

A company was formed in England in 1 870 with the object 
of constructing and running a railway in Sweden. Its regis- 
tered office was in London. In 1 900 it leased the railway to 
a traffic company for 50 years at an annual rent of £33,500 
payable in England. In the same year the articles of associa- 
tion were altered so as to remove the control and management 
of the business to Sweden, and after that time the general 
meetings of the shareholders (most of whom were Swedish) 
and the meetings of the directors were held at Stockholm. 
Dividends were declared there, and no profits were transmitted 

* De Beers Consolidated Mines v. Howe, [1906] A.C. 455, 458; 
Swedish Central Ry. Co. v, Thompson, [192 5] A.C. 495 ; Egyptian Delta 
Land and Investment Co. v. Todd, [1929] A.C. t, 12. 

* Swedish Central Ry. Co. v. Thompson, supra. 

* Swedish Central Ry. Co. v. Thompson, [1924] 2 K.B. at p. 274, 
Atkin, L.J.; [1925] A.C. at p. 508, Lord Atkinson. 

■* [1924] 2 K.B. 255; affirmed [1925] A.C. 495. 
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to England except in the shape of dividends due to the English 
shareholders. On the other hand, a committee which met 
regularly was appointed in London to deal with transfers of 
shares in the United Kingdom, to attach the seal to share 
certificates and to sign cheques on the London banking ac- 
count. The secretary resided in London, the seal was kept 
there, and it was there that the annual accounts were made up 
and audited. 

The question that arose upon these facts was whether 
the company was assessable for income-tax in respect 
of the £33,500. It was assessable only if it could be 
regarded as resident in England. The problem was 
simply this: if a corporation is capable of a dual resi- 
dence, the Swedish company was resident both in 
England and in Sweden ; if on the other hand a corpora- 
tion can have only one residence, then this company 
was resident in Sweden alone, for it was there that its 
administrative centre lay. The majority of the judges, 
both in the Court of Appeal and in the House of Lords, 
upheld the assessment on the ground that a company is 
capable of a dual residence for income-tax purposes. 

The transaction of business to a reasonably substan- 
tial extent is, in the case of a corporation, an essential 
constituent of residence. Whether the volume of busi- 
ness is sufficient is always a matter of degree on the 
facts. Thus the justification for assigning an English 
residence to the Swedish Central Railway Company, 
notwithstanding the foreign place of control, was that 
in the static condition of the company’s affairs the work 
done in London was little less important than the busi- 
ness transacted at Stockholm.* What is clear, at any 
rate, is that residence cannot necessarily be inferred 
from nationality. Incorporation in a particular country 
does not per se connote residence in that country. This 
was decided in Egyptian Delta Land and Investment Co. 
V. Todd^ where the Inland Revenue, encouraged by 

* Egyptian Delta Land and Investment Co. v. Todd, [1929] A.C. t, 
atp. 1 6, Lord Sumner. ‘ [*929] ^C. i. 
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their success in the Swedish Railway Case^ contended 
that the mere fact of incorporation under the Companies 
Act, requiring as it does the keeping of certain lists and 
registers at a registered office in England, is sufficient 
to constitute the company so incorporated a resident in 
the United Kingdom within the meaning of the Income- 
tax Act. 

The company in question was incorporated in 1904 for the 
purpose of acquiring and disposing of any land served by the 
Egyptian Delta Rys. Ltd. Since 1907 the business had been 
controlled, managed, directed, and carried on entirely in Cairo. 
The secretary-general, all the directors, the seal and books of 
account were in Cairo. 

In order to satisfy the requirements of the Companies Acts 
there was a registered office in London where the necessary 
lists and registers were kept. But this office did not consist of 
a separate room. All that the company did was to employ a 
Mr. Horne, who carried on the business of secretary of public 
companies, to keep the necessary documents and to post the 
name of the company on the door of his office. 

It was held on these facts that the company was not 
resident in the United Kingdom. The test of residence 
is business, and this company was doing no business at 
all in England. ‘ 

importtnee The residence of a corporation is in several respects 
re»Mence* most important factor for the purposes of Private 
International Law. 

(i)Tt»ti«i First, it determines the liability of the corporation to 
pay income-tax. The taxing Acts make liability turn 
upon residence,* and since the Legislature, neither in 
these Acts nor in the Companies Act, has thought fit to 

^ Cp. the language of Maugham J. in In re Focaiion {Foreign) Ltd.^ 
[1932] 2 Ch. 196, 206-7: ‘There may be winding-up orders made 
in the foreign country where the company has carried on busi- 
ness and possesses assets. The view of the Court is that the principal 
winding-up should be in the principal domicil of the corporation^ and 
that any other winding-up order should be ancillary to the principal 
winding-up.* 

* 8 & 9 Geo. V, c. 40, First Schedule, D, i {a) (i); s. 237. 
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define what constitutes residence in the case of artificial 
persons, the G>urts have drawn the only possible analogy 
between natural and artificial persons and have chosen 
the transaction of business as the relevant test.' 

Secondly, residence is important for the purposes of 00 J»r>s- 
jurisdiction. A company, though it has its headquarters 
and its central control in another country, may be suffi- 
ciently resident in England to render it liable to be sued 
in an English Court.^ This liability also exists, of 
course, if England is the place of incorporation.* 

Thirdly, residence is important for determining the Oh) 
situs of choses in action. A debt due from a company is 
regarded as situated in a country where it resides, so as <»««« 
to render it recoverable there, despite the fact that the 
administrative centre of the company is in another 
country.^ 

It is submitted, then, that in the case of corporations Conciuiion 
central control determines domicil and that the trans- 
action of business determines residence. The objection 
to this is that both propositions depend upon decisions 
in which the issue has been liability to income-tax, for 
it may legitimately be argued that these decisions can 
furnish no authority upon the subject of domicil, if 
the incidence of income-tax has always depended upon 
residence. The truth would appear to be that the con- 
ceptions of domicil and of residence have been confused. 
Moreover, there has been a development. At first it 
was said that a company resided where the real business 
was carried on, i.e. where the central control resided. 

Rigidly applied this would mean that a company could 
have only one residence, just as a natural person can 

' Delta Land and Investment Ce. v. Tedd, [1919] A.C. at 

pp. 11-12. 

* Catron Iron Co. v. Maclaren (1832), $ H.C.C. 416, 449 per Lord 
St. Leonards, dissenting; Newby v. Van Oppen (1872), L.R. 7 Q.B. 293; 

New York Life Insurance Co. v. Public Trustee, [1924] 2 Ch. at p. 120; 

Dunlop Tyre Co. v. Cudell (if Co., [1902] i K.B. 342. 

* Companies Act, 1929, ss. 92 (1); 370 (i); 380 (i). 

* New York Life Insurance Co. v. Public Trustee, [1924] 2 Ch. loi. 
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have only one domicil. Later it was decided that a com- 
pany resided in any place where substantial business 
was carried on, and thus the law was brought into line 
with realities, for it is plainly obvious that a company 
like an ordinary person can have a multiple residence. 
But the fact remains that if it is necessary to determine 
the domicil of a corporation as distinct from its resi- 
dences the place of central control furnishes a reasonable 
and comparatively simple test. 

6. Commercial domicil. 

com* domicil which has been described in this 

mereui chapter, and which may be called ‘civil domicil’, must 
domicil be carefully distinguished from what is generally termed 
‘trade’ or ‘commercial’ domicil. This is an anomalous 
species of domicil which springs into being during war. 

When war breaks out between the British Empire 
and a foreign power it is essential to have some legal 
principle which will determine whether a person is an 
alien enemy. It might be thought that enemy character 
depends solely upon enemy nationality, in other words, 
that a subject of the hostile sovereign must always be 
an enemy but that a British subject or a neutral can 
never bear that character. In the time of Grotius alle- 
giance was no doubt the test of enemy character,* but 
with the development of trade the test adopted has come 
to be what, in Public International Law, is unfortunately 
called domicil. When used in this connexion the term 
means something quite different from civil domicil. The 
latter, as we have seen, means residence in a country 
with an intention of remaining there indefinitely, but 
a ‘commercial domicil’ is possessed by any person, even 
a British subject or a neutral, who is voluntarily and 
actually resident, or who carries on business, in the 
hostile country.2 Such a person is in the same position 

* Tingley v. Muller, [1917] 2 Ch. at p. 172. 

* Porter V. Freudenberg, [1915] i K.B. 857; Janson v. Driefonteiu 
Consolidated Mines, [1902] A.C. 484. 
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as a subject of hostile nationality resident in hostile 
territory.* This commercial domicil attaches also to a 
neutral who, though residing in a neutral country, is 
interested in a business estaWished upon enemy terri- 
tory. 

‘Again, it seems clear that a neutral wherever resident may, 
if he owns or is a partner in a house of business trading in or 
from an enemy country, be properly deemed an enemy in re- 
spect of his property or interest in such business. He acquires 
by virtue of the business a commercial domicil in the country 
in or from which the business is carried on, and this commercial 
domicil, though it does not affect his property generally, will 
affect the assets of the business house or his interest therein 
with an enemy character.’* 

The result of this doctrine is, on the one hand, that the 
property of a British subject or of a neutral may be liable 
to seizure because of the hostile domicil of its owner,^ 
but conversely that the property of a hostile national 
may be immune, on the ground that, since he is resident 
or trading in a neutral country or in H.M.’s Dominions 
with the express or implied licence of the Crown, his 
commercial domicil is not hostile.* 

The important matter, however, as far as we are con- Diftin- 
cerned, is to notice the differences that exist between fhlrKter- 
commercial and civil domicil. ‘sties of . 

(a) Civil domicil, as we have seen, arises when a domlcu"^' 
person resides in a country with the intention of remain- Residence 
ing there indefinitely, but commercial domicil attaches to 
a resident who, though he has no intention of perpetu- element 
ating his residence, does not intend to leave at present.^ 

It is residence, not intention, which is the important 
factor in commercial domicil, and it was in reference to 

* Porter v. Freudenberg^ supra^ at p. 869 per curiam. 

* The Anglo-Mexican^ A.C. 422, 42 5, Lord Parker; The 

Lutzowy [1918] A.C. 435. 

3 The Baltica (1855), 1 1 Moo. P.C 141 ; The Indian Chief 
3 C. Rob. 12. 

* The Postilion (1779), ^ * 45 ’ 

5 Tingley v. Muller^ [1917] 2 Ch. 144, 173. 
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this kind of domicil only that Lord Stowell said: 'Time 
is the grand ingredient’.* Time, per je, is not con- 
clusive of civil domicil, but it is necessarily of far more 
importance in commercial domicil, since this latter is 
based upon the theory that a person by residing in a 
hostile country is presumably increasing the resources 
of the enemy. 

Mtinte- (i) Commercial domicil does not require even resi- 
dence, but may be constituted by the maintenance of a 
equivalent trade Or business in the hostile country.* 
toreaidence Commercial domicil is constituted 

iSa5*hwe carrying on of a business renders it possible for 
leverai a man to have two or more such domicils. 

commer- 
cial domi- ‘A man’, said Lord Stowell, ‘may have mercantile concerns 

in two countries, and if he acts as a merchant of both, he must 

be liable to be considered as a subject of both, with regard to 

the transactions originating respectively in those countries.’* 

A multiple civil domicil is, as we have seen, impossible.^ 

commer- (d) A civil domicil can be destroyed only ammo et 
^y ^^***^1 departure with the intention of 
without not returning again,* but a commercial domicil, when 
based upon residence, is lost as soon as the resident 
takes some definite step towards leaving the country. 
‘The character’, said Lord Stowell, ‘that is gained by 
residence is “an adventitious character’’ which no longer 
adheres to the resident “from the moment that he puts 
himself in motion^ bona fide to quit the country, sine 
animo revertendi".' ^ 

* Tie Harmony (1800), a C. Rob. 322, 324. 

* The Anglo-Mexican, [1918] A.C. 422. 

* The Jonge Klassina (1804), ; C. Rob. 297, 302. 

* Supra, p. 165. * Supra, pp. 171-2. 

® The /na/an Ch/e/(i8oi), 3 C. Rob. 12, ao; The Pre/iAenS (1804.), 
5 C. Rob. 277. 
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A. THE MEANING OF ‘CAPACITY’ 

T he object of the present chapter is to ascertain scope of 
what system of law will determine a person’s 
capacity to enter into a legal transaction when there is 
a conflict between the law of the place where the trans- 
action is effected and some other system of law, such 
as the lex domicilii^ which can claim to regulate that 
person’s acts. 

This question of capacity is one that concerns a 
large number of legal transactions. Thus, we have to 
consider it in connexion with a mercantile contract, a 
contract of marriage, a marriage settlement, a contract 
to sell or mortgage land, a bequest or devise of property, 
the exercise of a power of appointment, and the capacity 
to sue or to be sued. It is convenient, however, to dis- 
cuss most of these particular cases separately and at a 
later stage, and it is proposed to confine the present 
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chapter to a consideration of the subject in general, 
though with special reference to mercantile and mar- 
riage contracts. 

The first obstacle that confronts us is the extra- 
ordinary confusion that surrounds this subject, both in 
the writings of jurists and in judicial pronouncements, 
for it is probably no exaggeration to say that we here 
find ourselves in the presence of the most difficult and 
controversial matter in Private International Law. One 
cause of the trouble is the connexion between capacity 
and status. A rule which regulates the capacity or 
incapacity of a person is part of the law of his status. 

‘But what’, asks Westlake, ‘is status except the sum of the 
partkulars in which a person’s condition differs from that of 
the normal person ?’* 

Therefore, since the undoubted principle is that ques- 
tions of status are determined by the personal law of the 
de cuius^ i.e. in English jurisprudence by the law of his 
domicil, it would appear, at least in theory, that his 
ability to enter into legal transactions must exclusively 
be governed by the lex domicilii. If, however, we adhere 
rigidly to this principle, we are forced to the conclusion 
that, irrespectively of the locality of a transaction, the lex 
domicilii governs all that multiplicity of topics which can 
be gathered together under the title ‘status’, a manifestly 
impracticable conclusion. Are we to rule, for instance, 
that a foreigner over twenty-one years of age who pos- 
sesses the status of an infant in the country of his domicil 
is incapable of entering into a binding contract in Eng- 
land, despite the fact that he is of full capacity by 
English law Such a ruling may be sound in theory but 
it is impossible in practice. 

Attempts have been made to distinguish capacity 
from status,* but whether such a distinction is juristically 
possible or not, the truth is that English law, though 
agreeing that the existence of status depends upon 

‘ P. 49- 


* See, e.g., 46 L.Q.R. 277. 
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domicil, has refused to admit that all the rules relating to 
status, including those which regulate contractual capa- 
city, are necessarily to govern transactions in countries 
foreign to the domicil. This may be neither logical nor 
consistent, but it is at least justifiable on grounds of com- 
mon sense and convenience. When we say that status 
is determined by the lex domicilii what we mean is that 
whether the de cuius belongs to a certain class of persons, 
the membership of which entails legal consequences, is 
decided once and for ail by the law of his domicil. But 
it is quite possible to admit this without also admitting 
that the abilities and disabilities attached by the lex 
domicilii to such membership shall operate unchanged 
in other countries. In the words of Huber: ‘Personal 
qualities impressed upon a person by the law in any 
place are carried with him and accompany his person 
everywhere, with this effect, that everywhere persons 
enjoy and are subject to that law which persons of the 
same class enjoy and are subject to in such other place.’* 

B. THE LEGAL SYSTEM WHICH GOVERNS CAPACITY 

The present task, then, is to ascertain what legal Present in- 
system governs the consequences of status in its various 
forms. In the present chapter we will limit the inquiry mercantile 
to mercantile contracts and to contracts connected with 
marriage. First, however, we will discuss shortly the tracts 
various views on the matter that have been propounded 
by judges and jurists. 

I. THE VARIOUS THEORIES 

The two systems of law which pre-eminently claim Lexhd 
to determine a person’s capacity to marry or to make a 
mercantile contract, are the lex domicilii and the law of tiun/r.r 
the place where the contract is made or the marriage is 
solemnized. The choice is generally said to lie between contracts 
the lex domicilii and the lex loci contractus? There can be 

* De Conftictu Legum^ s. 1 2 ; as translated by D. J. Llewelyn Davies, 

18 (1937) 74; and see ibid., p. 62. 

^ Republica de Guatemala v. Nunez^ [^9^7] i K.B. 669; 689, 699. 

443 X 
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no doubt that tested by the principle of convenience 
the lex loci contractus has in cases of mercantile contracts 
by far the superior claim, at any rate where the parties 
are both present in the country where the contract is 
made. It is not unreasonable to say that a person tacitly 
submits himself to the law of the place where he con- 
tracts. This is clearly so with regard to the formalities 
necessary to imbue the contract with validity, and there 
is no obvious reason why the question of capacity should 
be treated differently. If a foreigner twenty-two years 
old, domiciled in a country where the age of majority is 
twenty-three, were to make a contract with an English- 
man in England, it would be preposterous to allow him 
to invoke the law of his domicil in order to escape from 
the consequences of his act. To do so would be not only 
an infringement of natural justice, but an obstacle to 
international trade, for merchants would be required 
to gauge the capacity of their clients by reference to 
unramiliar sources. It would be equally unreasonable 
for the Englishman to recede from the contract on the 
ground that the foreigner was subject to a personal 
disqualification. Laws restraining capacity affect the 
public and are ever present to the minds of those who 
engage in business transactions. In a Massachusetts 
case, where the capacity of a married woman to guaran- 
tee a debt was in issue. Gray C.J. described the incon- 
veniences of submission to the lex domicilii in the 
following language:* 

‘In the great majority of cases, especially in this country, 
where it is so common to travel, or to transact business through 
agents, or to correspond by letter, from one state to another, 
it is more just, as well as more convenient, to have regard to 
the law of the place of the contract, as a uniform rule operating 
on all contracts of the same kind, and which the contracting 
parties may be presumed to have in contemplation when 
making their contracts, than to require them at their peril 
to know the domicil of those with whom they deal, and to 

' Milliken v. Pratt (1878), 125 Mass. 374; Lorenzen 283. 
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ascertain the law of that domicil, however remote, which in 
many cases would not be done without such delay as would 
greatly cripple the power of contracting abroad at all.’ 

This language expresses a universal truth. 

It would seem on principle, however, especially The ‘proper 
having regard to modern tendencies, that the appro- 
priate legal system to govern the question of capacity in test of 
mercantile contracts is what is called the ‘proper law’ of 
the contract and not the lex loci contractus as such. The 
proper law, which, as we shall see later,* is the legal 
system with which a contract has the most real con- 
nexion, governs the essential validity of a contract, and 
though it is generally represented by the lex loci con- 
tractus this is very far from being invariably true. It may, 
according to the circumstances of the case, be the law 
of the place of performance, or the law of the flag or 
even the law of the domicil. At any rate there can be 
little doubt that to apply the lex loci contractus as a hard 
and fast rule to every issue of capacity would in many 
cases well within the normal lead to nothing short of 
absurdity. If, for instance, a contract having no real 
connexion with any country but England (in which case 
the proper law would be English law) were completed 
by a letter of acceptance posted in Madrid, it would be 
extravagant to test the capacity of the acceptor by the 
law of Spain, merely because of the solitary fact that 
technically the contract had been made in that country. 

Where the lex loci contractus is different from the ‘proper 
law’ the inconvenience of testing capacity by the former 
becomes painfully apparent. The desideratum of Pri- 
vate International Law is to reduce as far as possible the 
number of laws that govern the ordinary dealings of 
life. The ideal, never of course completely attainable, 
is that a single transaction should be governed by a 
single law. There is nothing more exasperating or less 
expressive of scientific elegance than to test different 
aspects of a transaction by different laws, and there can 
* Infra, p. 250 et seqq. 
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be little doubt that the future line of development in the 
case of contracts will be to extend the sphere of applica- 
tion of the ‘proper law’. 

It is frequently said, as we shall see later, * that the 
parties to a contract may by express stipulation fix the 
‘proper law’ to which their rights and obligations shall 
be subject. If this were literally true and if the power of 
selection were unrestricted, the suggestion that capacity 
is governed by the proper law would be objectionable, 
since a party could exercise the power of selection in 
order to escape from an incapacity imposed by the law 
normally applicable to him. It will be demonstrated 
later, however, that there is no unlicensed freedom of 
selection, and that the expression ‘proper law’ means 
the law with which in all the circumstances of the case 
and in the nature of things the contract is most nearly 
connected.^ 

Strong Nevertheless, the almost universal opinion of the 
early continental jurists,^ a close r^sum^ of whose writ- 
favour of ings On the subject is furnished by Story, ^ was that 
Ux domtain capacity or incapacity must be determined by the lex 
domicilii^ i.e. by the domicil of origin according to some 
writers, or, according to others, by the subsequent 
domicil of choice where such had been acquired. Ac- 
cording to this view an incapacity imposed upon a 
person by the law of his domicil is deemed to exist all 
the world over, and to affect transactions entered into 
in a foreign country, even in opposition to the local law. 

‘Thus’, says Story , 5 ‘a minor, a married woman, a prodigal, 
or a spendthrift, a person non compos mentis^ or any other person 
who is deemed incapable of transacting business {sui iuris) in 
the place of his or her domicil, will be deemed incapable every- 
where, not only as to transactions in the place of his or her 
domicil, but as to transactions in every other place.’ 

* Infra^ p. 251. * Infra^ p, 255 et seqq. 

^ For example: Boullenois (1680-1762), Rodenburg (1618-88), Her- 
tius (1651-1710), Froland (died 1764), Bouhier (1673-1746), Pothicr 
(1699-1772), Merlin (1754-1838). ^ S. 5oetseqq. ^ $.65. 
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This inflexible principle is justified by its adherents on 
the ground that great inconvenience would ensue if the 
same person were capable of contracting in one place 
and incapable in another. 

The arguments of these jurists have had great in- Modem 
fluence upon the legislatures of the modern European 
and American States, with the exception of the English- 
speaking countries, and even now the general rule on 
the Continent and in South America is that a person’s 
capacity to do any juristic act is determined by his per- 
sonal law, i.e. in most cases by the law of his nationality, 
though in the South American States generally by the 
law of his domicil. The facility, however, with which 
the continental Courts abandon the rule when its opera- 
tion tends to prejudice their own nationals is somewhat 
surprising, and produces the impression that it has been 
adopted, not on its merits, but from a desire to pay lip- 
service to the predominating influence of nationality. 
Thus, the French Cour de Cassation in De Lizardi v. 
Chaise^ discovered a simple method of applying the lex 
loci contractus to a mercantile contract, although the 
recognized doctrine in France is that, since the Code 
Napoleon^ regulates the capacity of Frenchmen by the 
law of their nationality, the same indulgence must be 
granted to foreigners. De Lizardi, who was of full age 
by French law but still a minor according to the law of 
his Mexican nationality, bought jewels in France from 
a Frenchman and gave bills of exchange in payment. 
After reaching his majority he sued for a declaration 
that, owing to his minority at the time of the contract, 
the bills were void. The judgment of the Court in 
refusing the declaration is instructive. 

‘Though the statute personal, the application of which to 
French citizens residing in a foreign country is assured by the 
French civil law, may on the principle of reciprocity be in- 
voked by foreigners residing in France, yet it is proper in 

* (1862), Journal du Palais, 427; reported and translated in Beale, 

Cases on the Conflict of Laws, ii. 294. * Article 3, para. 3. 
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applying the foreign statute to enforce restrictions and limita- 
tions without which there would be constant danger of error 
or surprise to the prejudice of French citizens. Though on 
principle one is bound to know the capacity of the person 
with whom one enters into a contract, the rule cannot be so 
strictly and rigorously applied with regard to foreigners con- 
tracting in France. Civil capacity may in fact be easily veri- 
fied in the case of transactions between French citizens j but 
it is otherwise as to transactions that take place in France 
between Frenchmen and foreigners. In such a case, French- 
men cannot be held to know the laws of various nations, and 
their provisions as to minority and majority and the extent of 
the power of foreigners to make agreements within the limits 
of their civil capacity.* 

This sacrifice of the much vaunted principle upon the 
altar of commercial convenience is congenial to an 
English lawyer, and it strengthens the opinion that the 
ubiquitous application of the personal law lies outside 
the realm of practical politics. 

English Turning to England it cannot, unfortunately, be de- 
favoiJ of several judicial dicta are to be found in favour 

Ux domkihi of the lex domicilii. They are to the following effect : 

‘The civil status is governed universally by one single prin- 
ciple, namely that of domicil. ... It is on this basis that the 
personal rights of the party, that is to say, the law which deter- 
mines his majority or minority . . . , depends’; IJdny v. Udny^^ 
per Lord Westbury. 

‘It is a well-recognized principle of law that the question 
of personal capacity to enter into any contract is to be decided 
by the law of the domicil’ ; Sottomayor v. De Barros (no. i )i^per 
Cotton L.J. delivering the judgment of the Court of Appeal. 

‘. . . the capacity to contract is regulated by the law of the 
domicil’; Cooper v. Cooper per Lord Halsbury. 

‘Perhaps in this country the question is not finally settled, 
though the preponderance of opinion here as well as abroad 
seems to be in favour of the law of the domicil. It may be that 
all cases are not to be governed by one and the same rule’; 
Cooper V. Cooper^ per Lord Macnaghten. 

> (1869), L.R. I Sc. App. 441, 457. * (i 877 )» 3 P-D. i, 5. 

3 (1888), L.R. 13 App. Cas. 88. 
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Each of these statements is but a dictum. The issue in 
Udny V. Udny was whether Colonel Udny had lost his 
domicil of origin ; Sottomayor v. De Barros was concerned 
with marriage, and there was no justification for laying 
down a rule for all contracts; and in Cooper v. Cooper 
the contract was made in the place where the person 
whose capacity was in question was domiciled. 

The sweeping dictum of the Court of Appeal in 
Sottomayor v. De Barros was severely criticized by Sir 
James Hannen in the later Sottomayor Case,^ and also 
by the Court of Appeal in Ogden v. Ogden^ and Chetti 
V. Chetti.^ Moreover, Sir Creswell Creswell delivered 
an equally strong dictum to the opposite effect in 
Simonin v. Mallac-.* 

‘In general the personal competency or incompctcncy of 
individuals to contract has been held to depend upon the law 
of the place where the contract was made.’ 

In attempting to reach a conclusion upon this vexed 
question we must now deal separately with mercantile 
contracts and with the various contracts related to 
marriage, for it is clear that the two classes are governed 
by different principles. 


II. THE MODERN ENGLISH LAW 


I . Mercantile Contracts 


To take the text-book writers first. Dicey, after lay- 
ing down a general rule in favour of the lex domicilii 
which is supported only by marriage cases, somewhat 
doubtingly adds an exception to the effect that capacity 
to make an ‘ordinary mercantile contract’ is governed 
by the lex loci contractus.^ Westlake,^ after reviewing the 
authorities, considers that when the capacity of a person 
is questioned on the ground of age, or when the capacity 
of a married woman to contract is in issue, reference 


‘ (1879), L.R. s P.D. 94, 100. 

* [1909] P. 67. 

* pp. 634-7. 


[1908] P. 46. 

(i860), 2 Sw. Sc Tr. 67. 
p. 40, 8. 2. 
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must be made to the personal law. Foote* refrains from 
giving any decided opinion. Story^ says that ‘in regard 
to questions of minority or majority, competency oi* 
incompetency to marry, incapacities incident to cover- 
ture . . . and other personal qualifications and disabili- 
ties, the law of the domicil of birth, or the law of any 
other acquired and fixed domicil, is not generally to 
govern, but the lex loci contractus aut actus, the law or the 
place where the contract is made or the act done’. 

Maicv. We see then a discordance between judicial dicta and 
^afou^rof^ want of unanimity in the writings of jurists. Upon 
lex hti con- turning to cases we find that there is only one English 
tr.Htus jj^ which the question 

of minority has been directly raised. This is Male v. 
Roberts,^ which was an action of assumpsit for money 
lent and advanced. 

One Cockburn, who had supplied liquor to the defendant 
in Edinburgh, caused him to be arrested, lest heshould abscond 
without payment. The plaintiff paid the amount due and 
subsequently brought the present action in the English Court. 
The defendant pleaded that he was an infant at the time of 
the loan. 

It is not expressly stated, but it seems to be implied, 
that the defendant’s domicil was English, an assump- 
tion which is fortified by the fact that both parties were 
performers in the Royal Circus then on a tour in Scot- 
land. The plea, therefore, amounted to this, that, no 
matter what the lex loci contractus might be, the incapa- 
city which the law of his domicil imposed upon the 
defendant rendered him immune from liability. Lord 
Eldon, however, pointed out that the contract had been 
made in Scotland and he called upon counsel for defen- 
dant to prove whether infancy was a good defence by 
Scottish law. Counsel, instead of producing the neces- 
sary evidence, contented himself with the argument 
that the contract was governed by English law. This 

' P. 100, 104. * S. 103. * (1800), 3 Esp. 163. 
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argument was repudiated by Lord Eldon in the follow- 
ing words : 

‘What the law of Scotland is with respect to recovering 
against an infant for necessaries, I cannot say; but if the law 
of Scotland is, that such a contract as the present could not be 
enforced against an infant, that should have been given in 
evidence; and I hold myself not warranted in saying that such 
a contract is void by the law of Scotland because it is void by 
the law of England. The law of the country, where the con- 
tract arose, must govern the contract; and what that law is, 
should be given in evidence to me as a fact. No such evidence 
has been given, and I cannot take the fact of what that law is, 
without evidence.’ 

Despite this language, judgment was, perforce, given 
for defendant in accordance with the general rule that, 
in the absence of evidence to the contrary, the law of a 
foreign country is taken to be the same as English law; 
but it is clear that, had evidence been given, Lord Eldon 
would have decided the case by reference to Scottish 
law as being the lex loci contractus. 

The case of McFeetridge v. Stewarts and Lloyd^ shows 
that the Scottish Courts take the same view. In that case 
a domiciled Irishman, who was a minor by Irish law, 
having been injured while working in Scotland, made 
a contract with his employer concerning compensation. 

He later sued for damages and pleaded the invalidity 
of the contract on the ground of his incapacity by the 
law of his domicil. It was held that his capacity with 
regard to a contract made in Scotland was governed by 
Scottish law. 

It is submitted in conclusion that an English Court conclusion 
will be justified in testing the capacity or a person, 
who makes a mercantile contract in a country foreign 
to his domicil, by the proper law of the contract,^ 
i.e. in most cases by the lex loci contractus. A decision 
to this effect would have the support of Male v. Roberts, 
it would accord with the established rule in Scotland and 
* [1913] S.C. 773. * Infra, p. 250 et seqq. 
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the North American States,* and, as we have noticed, it 
would not be uncongenial even to such fervent advocates 
of the ubiquitous personal law as the French lawyers. 

2. Marriage Contracts 

We must now consider capacity with reference to 
what may be described generally as marriage contracts. 
It is proposed to divide these into three classes, namely 
(a) the contract to marry; (b) marriage settlement con- 
tracts ; and (c) contracts made by a woman after marriage. 

(a) The contract to marry. 

Contract (0 commonly stated. The first essential 

“*"y here is to realize that a contract to mariy stands on a 
* "c*’poUcy widely different footing from a mercantile contract. 

‘But is it true’, asked Lord Penzance, ‘that marriage is an 

ordinary contract ? Surely it is something more Marriage 

is an institution. It confers a status on the parties to it, and 
upon the children that issue from it. Though entered into by 
individuals it has a public character. It is the basis upon which 
the framework of civilized society is built; and as such, is 
subject in all countries to general laws which dictate and con- 
trol its obligations and incidents, independently of the volition 
of those who enter upon it.’* 

It must be universally admitted that marriage is an 
institution which closely concerns the public policy and 
the social morality of the State. The community, as a 
social entity, may be indifferent to the breach of a con- 
tract to deliver goods, but it cannot ignore an open 
infraction of its recognized code of morals. The stan- 
dard of conduct expected from persons in the ordinary 
dealings of mankind is clearly reflected in the legislation 
of each country, but nowhere is this more apparent, or 
indeed more divergent, than in the rules concerned with 
the solemnization and the dissolution of marriage. 

‘ Beale, The Conflict of Laws,. 1176-81 ; for Canada see Bond- 
holders Securities Corp. v. Mamille, [1933] 4 D.L.R. 699. 

* Mardaunt v. Mordaunt (1870), L.R. 2 P. & D. 103, 126. 
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Capacity affords an example. The age at which persons 
may inter-marry is a matter of public concern, and each State 
must take more than a detached interest in preventing those 
who settle within its borders and who have not reached the 
prescribed age from living together as man and wife. 

Even admitting this, however, the crucial question 
remains — ^which community, when a marriage affects 
more countries than one, is entitled to demand pre- 
eminent consideration for its code of social morality.? 
Or, to express the question differently, which legal 
system is the most appropriate, both on logical and 
practical grounds, to govern the question of capacity? 

If, for instance, a domiciled Englishwoman marries a domi- 
ciled Italian in Italy, does Italian law exclusively determine the 
capacity of both parties, or is the capacity of the woman to be 
regulated by English law and that of the man by Italian law? 

It is generally said that capacity to marry must be 
determined by the /ex domicilii of each party. Thus 
Westlake maintains that a marriage is invalid ‘if either 
party is by his personal law under an incapacity to con- 
tract it, whether absolute in respect of age, or relative 
in respect of the prohibited degrees of consanguinity or 
affinity.* Picey is equally positive. He says: 

‘A person’s capacity to contract marriage, or to enter into 
any contract connected with marriage, certainly depends upon 
the law of his or her domicil at the time of the celebration of 
the marriage or of the making of the contract.’^ 

Other modern authors subscribe to the same view.3 It is 
submitted, however, that this view is opposed to sound 
principles and that it is not clearly supported by the 
authorities. 

The error lies in ascribing to the lex domicilii of each 
party before the marriage the power to determine the 
validity of the union. According to this supposed rule, 
if the parties have different domicils when unmarried, 

* S. 21, p. 57. * P. 635, and see Rule 182, p. 734. 

^ Foote, p. 125; Halsbury’s Lam of England, vi. 286. 
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the marriage will be invalid if the woman lacks capacity 
by the law of her pre-marriage domicil even though no 
incapacity exists by the law of the place where the hus- 
band is domiciled and where the matrimonial home is 
made. It is not the lex domicilii as such which should 
prevail but the law of the matrimonial domicil, i.e. the 
law of the place where the husband immediately after 
marriage retains his domicil. A different domicil which 
the wife may have had as a spinster is, as we have 
seen, lost and replaced by that of her husband, and 
according to the view here put forward its law should 
cease to affect even her marriage. The identification 
of the wife with the country of her husband is further 
stressed in English law by the rule, already men- 
tioned, that she acquires his domicil even in the case 
of a void marriage, provided that she lives with him 
in his matrimonial home.* As Lord Brougham said in 
Warrender v. Warrender'^ 

‘A connection formed for cohabitation, for mutual com- 
fort, protection and endearment, appears to be a contract 
having a most peculiar reference to the contemplated residence 
of the wedded pair; the home where they are to fulfil their 
mutual promises, and perform those duties which were the 
objects of the union; in a word, their domicil.’ 

Superior According to this view it is the law of the husband’s 
''uw of domicil, i.e. the law of the matrimonial domicil which 
matrimo- ought to decide, for example, whether the parties are 
Dial domicil sufficient age to marry, or whether the marriage is 

prohibited on the ground of near relationship. It is the 
community in that place which is interested and alone 
interested. It is the law there in force which is entitled 
to pass judgment upon the propriety or impropriety of 
the union. If an English girl of fourteen wishes, con- 
trary to the law of England, to marry a foreigner domi- 
ciled in a country whose law permits marriage at this 
early age, it may justifiably be doubted whether there 

• Sufra, p. 193. * (1835), 2 Cl. & Fin. 488, 536. 
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is any defensible ground upon which English law can 
regard the union as void. The social life of England is 
unaffected, for the girl loses her connexion with this 
country upon the acquisition of her husband’s domicil. 
If the law of that place chooses to regard the union as 
valid, on what ground can English law interfere.? 
Paternal government cannot be pushed to the extent of 
dictating to English people what they shall do when 
settled in a foreign country. To hold the marriage void 
may, in fact, lead to gross injustice, for if it is once void 
it is always void, and if a testator domiciled in England 
were many years later to bequeath a legacy to the wife, 
describing her, not by name, but as ‘the wife’ of the 
named husband, an English Court, if consistent, would 
have to hold the bequest void. Such a will is subject to 
English law, and by English law the legatee could not 
be recognized as the wife of her husband. 

The great authority of Savigny can be cited in favour 
of the view that is here advocated. ‘ 

‘There is no doubt’, he says, ‘as to the true seat of the mar- 
riage relation; it must be presumed to be at the domicil of the 
husband, who, according to the laws of all nations and of all 
times, must be recognized as the head of the family. For this 
reason, too, the territorial law of every marriage must be fixed 
according to it; and the place away from the domicil where the 
marriage may be celebrated is quite immaterial.^ 

‘Many doubt this last proposition, because they regard 
marriage as an obligatory contract, but are accustomed in such 
contracts to regard the place where they are made as deter- 
mining the local law. The first of these two views is false, 
because marriage has nothing in common with the obligatory 
contracts. I f, however, it were true, it would not lead us to the 
place where the marriage originated as the criterion of the local 
law, but rather to the place of performance. But assuredly it 
is only the domicil of the husband that can be the place of the 
performance of the duties arising from marriage.^ 

* Private International Law, Guthrie’s translation, s. 379, p. 240. 
^ But see infra, p. 222. 

3 To the same effect see Huber, De Conftictu Legum, s. 10. 



222 CAPACITY 

‘From this standpoint a number of legal questions in regard 
to marriage are to be examined. 

‘ I . The conditions of the p<^ibility of marriage, or (viewed 
from the other side) the impediments to marriage, are founded 
partly on the personal qualities of each of the two spouses 
separately, partly on their relation to one another. According 
to general principles, it may be supposed that the personal 
capacity of the wife is to be judged according to the law of her 
home. But the laws that here come into operation rest on 
moral considerations, and have a strictly positive nature; and 
therefore the hindrances to marriage which are recognized in 
the domicil of the husband are absolutely binding, without 
respect to the differences which may exist at the home of the 
wife, or at the place where the marriage is celebrated. This 
rule holds, in particular, in regard to the forbidden degrees, 
and the obstacles founded on religious vows.’ 

The contention, however, that the law of the matri- 
“eamot he Hionial domicil is the proper law to govern the validity 
disregarded of a marriage, except with regard to formalities, does 
not mean that the law of the place where the marriage 
is actually solemnized is to be disregarded. That would 
be impossible. Obviously no system of law can allow 
its procedure to be used as an instrument for the con- 
tracting of unions which it considers void owing to 
youthfulness, incest, or any other reason. Every legal 
system requires that a marriage contracted under its 
protection shall conform not only to the local formalities 
but also to the local rules with regard to matrimonial 
capacity. Therefore, if we were free to lay down the 
law without reference to authority, we should prefer 
to say that a marriage which lacks essential validity 
either by the law of the place where it is solemnized, 
or by the law of the matrimonial domicil, is void every- 
where. Conversely, that a marriage which is valid by 
the law of the matrimonial domicil is valid everywhere, 
provided that, if it is solemnized in some country other 
than that of the matrimonial domicil, it complies with 
the lex loci celebrationis with regard to both form and 
capacity. 
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A serious difficulty, though it is one which affects Effector* 
practically every theory, arises where there is a change 
of domicil. If two parties contract a marriage recog- 
nized as valid by the law of their matrimonial domicil, 
and after several years acquire a fresh domicil in another 
country by whose law the marriage is void, are we to 
hold the marriage void on the ground that it offends the 
law of the place where the parties are now permanently 
resident? Such an attitude would be impracticable. 
Though, for instance, it is clear that English law can- 
not recognize for all purposes a polygamous marriage 
contracted in a country where such a union is lawful,* 
yet, if a Turk were to become domiciled with his 
principal wife in this country, there might be a mis- 
carriage of justice if the Court refused to acknowledge 
the relationship of husband and wife. Thus the State 
Courts of America consistently held, during the time 
when polygamous marriages between members of the 
Indian tribes were possible, that Indian marriages were 
to be recognized, and we shall see later that a similar 
view would appear to prevail in English law.^ A 
marriage which is valid at its inception according to the 
law by which it is then controlled must, as a general 
rule, retain its validity at all times and in all places. 

(ii) The rule as deducible from the English decisions. We Rule deau- 
must now discard theory and ascertain whether there 
is judicial authority in England for the view that decisions 
capacity to marry is governed, not by the pre-marriage 
lex domicilii of each party, but by the law of the matri- 
monial domicil. The relevant decisions fall into two 
classes: (<2) those dealing with prohibited marriages; 

(^) those dealing with marriages contracted without 
parental consent. 

(<?) Decisions where the issue is a prohibited marriage.^ whether 

marriage is 

• In re Bethel (1 887), 38 Ch. D. 220. prohibited 

» Infra, pp. 235-8, 291-4; and see 48 L.g.R. 341. by Uw™f 

3 Metti V. Mette (1859), i Sw. & Tr. 416; Brook v. Brook (1861), matrimo- 
9 H.L.C. 193; Sottomayor v. De Barros (No. i) (1877), 3 P.D. i; nial domicil 
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These cases show, it is submitted, that whether a 
marriage is void on the ground that it is definitely 
prohibited by one or more of the legal systems affecting 
the parties, must be decided in accordance with the 
law of the matrimonial domicil. The law of each party’s 
domicil, unless it happens also to be the law of the 
matrimonial domicil, is irrelevant. 

In Brook V. Brook.^ the case so confidently cited 
by those who refer capacity to the respective personal 
laws of the parties, the facts were these: 

A marriage was celebrated in Denmark between a domi- 
ciled Englishman and his deceased wife’s sister also domiciled 
in England, such marriage being legal by Danish law, but 
illegal at that date (1850) by English law. 

The House of Lords held that the marriage was void, 
since its validity must be determined by English law 
which was the lex domicilii of the parties. We must not, 
however, be misled into thinking that by this the Court 
regarded the lex domicilii of each party as a relevant 
factor. English law was both the lex domicilii of each 
party before marriage and also the law of the matri- 
monial domicil, but it was in the latter capacity that 
it appears to have been chosen. Thus Lord Campbell 
stated the position as follows: 

‘But while the forms of entering into the contract of 
marriage are to be regulated by the lex loci contractus.^ the law 
of the country in which it is celebrated, the essentials of the 
marriage depend upon the lex domicilii.^ the law of the country 
in which the parties are domiciled at the time of the marriage, 
and in which the matrimonial residence is contemplated'* 

‘But I am by no means prepared to say, that the marriage 
now in question ought to be or would be held valid in the 
Danish Courts, proof being given that the parties were British 
subjects domiciled in England, that England was to be their 
matrimonial residence^ and that by the law of England such 

No. 2 (1879), 5 P.D. 94; In re Eoxscelli, [1902] i Ch. 751 ; /* re De 
fTilten, [1900] 2 Ch. 481. 

• Supra. 


* At p. 207, Lord Campbell. 
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a marriage is prohibited. The doctrine being established that 
the incidents of the contract of marriage celebrated in a foreign 
country are to be determined according to the law of the 
country in which the parties are domiciled and mean to reside^ 
the consequence seems to follow that by this law must its 
validity or invalidity be determined.’* 

More important are the remarks which Lord Camp- 
bell made about Wdrrender v. Warrender^ for that was 
a case where a domiciled Scotsman had married a 
domiciled Englishwoman in England, with the inten- 
tion, however, of establishing his matrimonial residence 
in Scotland. The case, which was concerned with the 
effectiveness of a Scottish divorce, raised no question of 
capacity, but the conclusion forced upon one after 
reading the following passage is that Lord Campbell 
regarded the law of the matrimonial domicil as the 
determining factor in all matters relating to marriage 
except formalities. He said: 

’But your Lordships unanimously held that as Sir George 
Warrender at the time of his marriage was a domiciled Scotch- 
man, and Scotland was to be the conjugal residence of the 
married couple, although the law of England where the mar- 
riage was celebrated regulated the ceremonials of entering into 
the contract, the essentials of the contract were to be regulated 
by the law of Scotland. . . .’J 

Decisions to the same effect as that in Brook v. Brook 
were given in the next group of cases, namely, Sottomayor 
V. De Barros (No. i);^ In re De WiUon\^ and In re 
Bozzellifi In each of these cases the parties had a com- 
mon pre-marriage domicil, and in each that domicil was 
the matrimonial domicil. In fact the Court of Appeal in 
the Sottomayor Case expressly said that their decision 
must not be relied upon as an authority for a case where 
the parties had different domicils. 

* At p. 3 1 3, Lord Campbell. 

* At p. 212. 

* [1900] 3 Ch. 481. 
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Mtut V. Mette V. Mette^ is the earliest decision on this matter 
Mtiti which the parties were domiciled in different coun- 
tries prior to their marriage. 

A domiciled Englishman contracted a marriage in Frank- 
fort with his deceased wife’s half-sister, a domiciled German 
woman. This marriage, which was void by English law but 
valid by German law, was held to be invalid. 

This decision is in accord with the view that we are 
advocating. The man was domiciled in England until 
his death, both parties contemplated a matrimonial 
residence in England,^ and therefore English law, as 
being the law of the matrimonial domicil, was the 
appropriate legal system to determine the matter. In 
the words of the judge, the husband ‘remained domi- 
ciled in this country, and the marriage was with a view 
to subsequent residence in this country’. 

Sotttmayor It may be objected, not unfairly, that none of these 
rei^No!**!) decisions is conclusive in favour of the law of the matri- 
monial domicil, since each one is open to the construc- 
tion that the lex domicilii referred to was the lex domicilii 
of each party. Nevertheless there remains one decision 
which, on the facts though not on the reasoning, is a 
clear authority for the view now being advocated. This 
is Sottomayor v. De Barros (No. 2),^ where 

a domiciled Englishman married in England his first cousin, 
a domiciled Portuguese. The law of Portugal prohibited a 
marriage between first cousins. 

If it is true to say that a marriage is invalid where either 
party is incapacitated by his or her personal law, the 
decision in this case should have been adverse to the 
legality of the union, but Sir James Hannen held that 
it constituted a valid marriage. It must be admitted 
that he did not base his decision upon the fact that 
England was the matrimonial home, nor indeed are his 
reasons satisfactory in other respects,^ but at least it 

* (1859), I Sw. & Tr. 416. * I Sw. & Tr. at p. 424. 

^ {1879), 5 P.D. 94. ♦ See Westlake, s. 21, p. 58. 
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can be said that in this, the one case where the woman 
suffered from an incapacity not recognized in the 
country of the man’s domicil, the legal system selected 
to determine the question was in fact the law of the 
matrimonial domicil. 

Moreover, we may recall the well-known words of 
Sir George Jessel: 

‘I have often said, and I repeat it, that the only thing in 
a judge’s decision binding as an authority upon a subsequent 
judge is the principle upon which'the case was decided; but 
it is not sufficient that a case should have been decided on 
a principle if that principle itself is not a right principle, or one 
not applicable to the case; and it is for a subsequent judge to 
say whether or not it is a right principle, and, if not, he may 
himself lay down the true principle.’* 

It is submitted, then, that the principle underlying Conclusion 
these decisions is that the effectiveness of a prohibition 
against marriage is a matter to be decided by the law of 
the place where the matrimonial home is established, 
which, in the great majority of cases, is the domicil of 
the husband at the time of the marriage. 

The question may arise in two forms: 

(a) There is an English rule which prohibits the marriage, 
and one of the parties has an English pre-marriage domicil. 

If the parties marry in England, the marriage is void, 
for as we have seen the rules of the /ex loci celebrationis 
must be regarded.^ If they marry in the matrimonial 
domicil their union is valid. 

(j 3 ) There is a rule in the matrimonial domicil which 
prohibits the marriage, but one of the parties has a pre- 
marriage domicil in England where there is no such prohibi- 
tion. 

If the parties apply to be married in England, or 
in some foreign country under the provisions of the 
Foreign Marriages Act, 3 the application should be 

* Osborne to Rowlett (1880), 13 Ch.D. 774, 785. 

* Supra, p. 222. ’ Infra, p. 326 et seqq. 
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dismissed.' If the^ actually go through the form of 
marriage, the validity of their union may be impugned. 
Before proceeding to the next line of cases we must 
An inde- notice a strange view which is sometimes put forward. 

According to this, the difficulty of reconciling Sotto- 
reconciiinf mayor V. De Barros (No. 2) with the other cases which 
authoriUM supposed to favour the lex domicilii of each party is 
surmounted by stating the law as follows: the marriage 
must be a good and legal marriage according to the 
lex domicilii of each party and not merely according to 
the lex domicilii of the husband, with this exception, that 
if one of the parties is domiciled in England and if the 
marriage is celebrated in England the Court will disre- 

f ard any incapacity to which the other party is subject 
y the foreign lex domicilii and which is not recognized 
by English law.^ If this is our contribution to the 
science of Private International Law the reputation of 
England for insular pride and complacency is deserved. 
A domiciled Englishman is to remain subject to the 
English law of capacity in the event of a marriage 
abroad, but no respect is due to an incapacity affecting 
a domiciled foreigner who marries in England. That 
such an inelegant theory should be maintained destroys 
any affection that we might have felt for the doctrine 
that capacity depends upon the lex domicilii of each party. 

The theory is justified by its advocates upon the 
ground of public policy, for it is said that incapacities 
unknown to English law must be ignored if they 
operate to the prejudice of acts taking place in Englana. 
It has already been shown, however, that the principle 
of public policy cannot be so extensively applied.* 

' Chetti V. Chetti, [1909] P. 67, is not opposed to this proposition, 
for in that case the disability imposed by the law of the matrimonial 
domicil was one which the person affected by it could discard at will. 
Moreover, apparently the Courts of the matrimonial domicil would have 
regarded the marriage as valid if it was valid according to English law 
(pp. 77 - 80 - 

^ See, for example, Halsbury s Lam of England^ vi. 286. 

^ Bupra^ p. 146 et seqq. 
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(b) Decisions where the issue is the lack of a necessary oweminj 
consent to the marriare. The undoubted rule of law, as '**' 
Will appear later,* is that no marriage will be regarded whether 
as valid in England unless the forms and ceremonies 
required by the law of the place where the marriage is impc^ « 
celebrated are observed. Formalities are governed by 
the lex loci celebrationis. maUty 

Many systems of law provide that persons under a 
certain age shall not marry unless they first obtain the 
consent of their parent or guardian. A rule of this kind 
may well raise a question of Private International Law, 
for if the consent is required by the lex domicilii of one 
or both of the parties but is not required by the lex loci 
celebrationis^ we must decide whether a failure to obtain 
consent can affect a marriage which is valid by the law 
of the place where it was solemnized. 

The principle established by the English Courts is w » 
that such a rule imposes either a prohibition or 
formality, and that which of these two it does impose nion|ij 
depends upon the terms of the foreign enactment in 
question. It is a question of classification in all cases.* otherwii*. 
Does the foreign code, when rightly construed, pro- ** 
hibit the marriage altogether if the consent is not 
obtained, or does it merely provide that the giving of 
consent shall be an additional formality ? If the rule is 
prohibitory and is part of the law of the matrimonial 
domicil, the marriage, no matter where celebrated, will 
be void; but if the rule imposes a formality, it cannot 
affect a marriage which takes place in a foreign juris- 
diction where consent is not one of the necessary 
formalities.* We have already seen that English law, 
qua the lex fori, governs this particular question of 
classification.^ 

* Infra, p. 322 et seqq. * Supra, pp. 34-6. 

> Tie Sussex Peerage Case (1844), ti Cl. & F. 85; Simonin v. 

Mallac (i860), 2 Sw. & Ir. 67; 29 L.J. (N.S.), P. 97: Steele v. 

Braiiell (1838), Milw. Eccl. Rep. Ir. i; Brook v. Brook (1861), 9 
H.L.C. 193, 216. * Supra, pp. 34-6. 
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Smonin v. The leading English case is Simonin v. Mallac^^ 
Mallac facts WCFC aS folloWS : 

Two domiciled French persons, desiring to marry each 
other without obtaining the consent required by French law, 
crossed to this country and went through the ceremony of 
marriage in the English form, returning to Paris two or three 
days later. The wife subsequently petitioned the English 
Court for a declaration of nullity of marriage, alleging that 
the marriage was void, since the consent required by the Code 
Napol^n had not been obtained. It appeared, however, that 
the Code did not prohibit the marriage in the absence of con- 
sent but merely postponed it. The parties were obliged, before 
marrying, to ask advice of their parents by an acte respectueux 
et formely and this acte had to be repeated each month for 
three months. At the end of the fourth month the marriage 
might take place despite an adverse answer from the parents. 

It was clear that absence of the consent required by this 
rule operated to postpone, not to prevent the marriage. 
The obtaining of consent was a formality and therefore 
the marriage was adjudged to be valid. 

Orctna A similar example is furnished by the so-called 
cwl Gretna Green Cases. Lord Hardwicke’s Marriage Act 
required that a marriage should be either by licence or 
by the publication of banns, and in the case only of a 
marriage by licence it also required the consent of the 
father or guardian if either party were under twenty- 
one. The formalities necessary, therefore, for a marriage 
in England were either banns or licence with consent. 
The English Courts construed the Act as being con- 
fined in its operation to formalities, and accordingly 
held in Compton v. Bearcroft^ that it did not invalidate a 
marriage contracted without consent in Scotland, even 
though the parties had gone there with the express 
object of avoiding the requirements of English law. 
Referring to the Act, Lord Campbell said:^ 

‘It does not touch the essentials of the contract or prohibit 

* (i860), 2 Sw. Sc Tr. 67. * (1769), 2 Hag. Cons. 444 N. 

3 Brook V. Brook (1861), 9 H.L. 193. 



PARENTAL CONSENTS 231 

any marriage which was before lawful, or render any marriage 
lawful which was before prohibited. The formalities which it 
requires could only be observed in England, and the whole 
frame of it shows that it was only territorial.’* 

On the other hand the Sussex Peerage Case^ is an Sussex 
example where a law that required the consent of a third 
party was construed as a prohibitory law. The Royal 
Marriage Act^ provides that no descendant of George II 
shall be capable of contracting matrimony without the 
previous consent of the Sovereign in Council, and that 
every marriage without such consent shall be null and 
void. This language was held by the Court to be 
sufficiently strong to invalidate a marriage contracted 
by such a descendant, a British subject, in a country 
where the local law required no consent. Referring to 
the Gretna Green Cases, Lord Brougham remarked^ 
that if Lord Hardwicke’s Act had used the same 
phraseology and had rendered the parties incapable of 
contracting matrimony ‘we should never have heard of 
Compton V. Bearcroft'. 

This principle, that a law which requires some con- Doubtful 
sent for a marriage should first be construed to see 
whether it is prohibitory or merely concerned with Ogden 
formalities, has been established so long that it is some- 
what startling to find the Court of Appeal in Ogden v. 

Ogden^ apparently laying down a hard and fast rule 
to the effect that any law requiring consent must be 
classed as a law relating to formalities. 

In that case a domiciled Frenchman, nineteen years of age, 
married in 1898 a domiciled Englishwoman in England, 
without first obtaining the consent of his only surviving parent 
as required by Article 148 of the French Code. Article 148 
amounted to an express prohibition against marriage without 

* The Gretna Green marriages have been rendered less effective by 
the Marriage (Scotland) Act, 1856, which requires that one of the 
parties shall have resided in Scotland during the twenty-one days pre- 
ceding the marriage. * (1844), ii Cl. & F. 85. 

3 12 Geo. Ill, c. II. ^Atp.151. 5 [i^c 58 ] P. 46. 
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consent,* and was essentially different from the Article in 
Simonin v. Mallac under which, after making three formal 
requests at prescribed intervals in three mon^s, the parties 
might have inter-married even according to F rench law. The 
Court of appeal held that the nuirriage, thus celebrated 
according to English formalities, was valid. 

Dicey maintains^ that this case did nothing more 
than approve of and follow Simonin v. Mallac. It is sub- 
mitted, however, that the decision is not on the same 
footing as the earlier one, and that it is opposed to well- 
established principles. The marriage in Ogden v. Ogden 
was absolutely prohibited by the law of the matrimonial 
domicil, and there was no possible means known to that 
law by which the lack of consent could be cured. The 
Frenchman was in the same position as the Englishman 
in Mette v. Mette^ whose marriage with his deceased 
wife’s half-sister was prohibited by the law of the matri- 
monial domicil. As Lord Campbell said in an earlier 
case:+ 

Tt is quite obvious that no civilized state can allow its 
domiciled subjects or citizens, by making a temporary visit to 
a foreign country, to enter into a contract to be performed in 
the place of donucU if the contract is forbidden by the law of the 
place of domicil as contrary to religion, or morality, or to any 
of its fundamental institutions.* 

It may be unsound ever to classify a necessary consent 
as a formality, s but there was justification for doing so 
in Simonin v. Mallac^ where the want of consent only 
increased the delay before marriage. There was no 
justification in Ogden v. Ogden. 

The ’consent’ cases, then, do not elucidate the 
present problem. On the one hand, a rule requiring 

* ‘The son who has not attained the full age of a$ years, the daughter 
who has not attained the full age of 21 years, cannot contract nuurriage 
without the consent of their father and mother; . . .’ Art. 148. 

* p. 966. * Supra, p. 226. 

* Brook V. Brook (1861), 9 H.L.Cbs. 193. 

*15 B.TJ.L. (1934), p.,78. 
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parental consent, framed in such a manner as to con- 
stitute nothing more than a formality, is not relevant to 
the question of capacity; on the other hand, a rule 
which absolutely forbids a marriage without consent 
falls within the decisions in which the issue has been 
a prohibited marriage. In order to ascertdn what legal 
system determines a person’s capacity to marry, we are 
driven, therefore, to rely upon the cases from Brook v. 
Brook to Sottomayor v. De Barros (No. 2),> which were all 
concerned with prohibitory rules. The only difficulty in 
concluding that these decisions furnish the appropriate 
principle is the view, advanced both by Foote* and by 
the Court of Appeal,* that they were not concerned 
with the question of capacity at all. The Court of 
Appeal, for instance, has suggested that they raised the 
issue of illegality, not of capacity.* Whether this view 
is academically correct or not, it would seem that they 
raised a question of essential validity, and that without 
any strain of principle capacity may be regarded as a 
matter which affects the essentials of a contract. 

Our review of the relevant authorities has led to the 
suggestion that the effect of a rule which prohibits mar- 
riage falls to be determined by the law of the place where 
the parties establish their permanent matrimonial resi- 
dence. It is submitted, therefore, that what is generally 
called ‘capacity’ is likewise governed by the law of the 
matrimonial domicil. This principle is, of course, sub- 
ject to the qualification that full capacity must exist by 
the lex loci celebrationis y if the marriage is solemnized in 
some place other than the matrimonial domicil.^ 

(^) Marriage settlement contracts. 

If a person who is an infant by the lex loci contractusy 
or by the law of his or her domicil, or by the law of the 

* Sufrt, pp. 224-7. * pp. 99-100. 

* Qp4nr v. Ogden, [1908] P. 46, 74. 

* Sufrn, p. 222; Westhke, s. 19, p. $6; Dicejr, p. 749; Lendrum 
V. Ciairavarti, [1929] Scots Law Times Reports, 
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matrimonial domicil, makes a pre-nuptial contract or 
settlement, by what law is the question of capacity to be 
determined ? The combination of circumstances which 
raises the point most neatly occurs where a woman, 
bein|; an infant according to the law of her English 
domicil, makes a nuptial contract in England prior to 
her marriage with a foreigner, by the Taw or whose 
domicil the woman is not subject to any incapacity. A 
variation, though one unlikely to occur in practice, 
arises if the contract is made in a country which is the 
domicil neither of the woman nor of the man. 

If in these cases we reason by analogy to mercantile 
contracts, the proper law of the contract governs, but 
if by analogy to the contract to marry, then the law of 
the matrimonial domicil is the governing system. 

On prin- It is Submitted that on principle the law of the matri- 
of^niilrT domicil should prevail. It is that law which 

moniai is Universally recognized as controlling the personal 
liivauw proprietary relations of the parties during their 
govern marriage, and it is difficult to appreciate why the one 
question of capacity to make a settlement should be 
withdrawn from that law and referred to the pre-existing 
lex domicilii of the woman. If we are correct in refer- 
ring the question of capacity to marry to the law of the 
matrimonial domicil, it certainly seems illogical that 
capacity to make a nuptial contract about property 
should be governed by a different legal system. 
Though not uttered with reference to infancy, the fol- 
lowing words of Sir John Romilly appear to express 
the true and sensible principle: 

T know of no law whatever which would make a marriage 
settlement, executed and entered into in Paris, by persons who 
intended to come to this country and to be married here, 
invalid, by reason of its being a contract that was of no force 
in F ranee, when the sole object and intention of the settlement 
was that it should be operative in England, over English 
property, and regulate an English marriage.’* 

* Este v. Smyth (1854}, 18 Beav. 1 12, at p. 122. 
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It is difficult, however, to press the suggestion further, English 
for the authorities, though still open to review, are 
generally regarded as deciding definitely that capacity fsvour /« 
in this connexion must be determined by the 
domicilii of each party. If the woman is subject to an 
incapacity by the law of her pre-nuptial domicil, though 
not by the law of her intended husband’s domicil, the 
contract is void. At the same time it is reasonably clear 
that the judgments which lay down this rule are based 
on hasty generalizations drawn from obscure dicta and 
partly from the writings of continental jurists. 

The cases in chronological order are: re Cooke's 
Trusts Coopery. Cooper and Viditz v. O' Hagan. ^ 

The facts of In re Cooke's Trusts were that a domiciled 
Englishwoman, under twenty-one, married a Frenchman in 
F ranee. Prior to the marriage, she made a notarial contract 
in France which provided for the separation of the matri- 
monial property according to French law. There were three 
children of the marriage. After having lived in Jersey for 
eight years separately from her husband, she went through 
the ceremony of marriage with X in 1853 under the mistaken 
belief that her husband was dead. She resided with X and 
with her three children in New South Wales until her death 
in 1879. Her French husband did not die until 1877. She 
made a will leaving all her property to X. The question that 
arose was whether the French notarial contract was binding, 
for if it was the testatrix could not leave all her property to 
X to the exclusion of the children. 

Stirling J., after deciding that the woman died domi- 
ciled in New South Wales, held that her capacity to 
make the notarial contract was governed by English 
law, as being the law of her pre-marriage domicil. The 
consequence was that her infancy rendered the contract 
void. The reasoning which led the learned judge to 
this decision was not impressive. All that he did was 

« (1887), 56 L.J. (N.S.), Ch. 637; 56 L.T. 737; 3 T.L.R. 558. 

* (1888), 13 App. Cas. 99. 

* [1899] 2 Ch. 569; reversed [*9®°] 2 87. 
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to follow Sottomayor v. De Barros (No. i),‘ the ratio 
decidendi of which case was, in his opinion, to be found 
in two passages from the judgment. The passages that 
he deemed so authoritative were those two obiter dicta 
of Cotton L.J. that are nowadays merely of academic 
interest; namely: 

‘It is a well-recognized principle of law that the question 
of personal capacity to enter into any contract is to be decided 
by the law of the domicil.’ 

And, 

‘As in other contracts, so in that of marriage, personal 
capacity must depend on the law of the domicil.’ 

Even if it was correct to apply English law it would 
seem that the contract was voidable, not void,^ and that 
since it had not been repudiated by the wife within a 
reasonable time after reaching her majority,^ it was 
irrevocably binding at the time of her death. 

Catptr y. The facts of Cooper v. Cooper a Scottish appeal to the 

House of Lords, were as follows: 

A domiciled Irishwoman, i8 years of age, made an ante- 
nuptial contract at Dublin with her intended husband, a 
domiciled Scotsman, by which she purported to relinquish 
the proprietary rights that she would be entitled to under 
Scottish law upon the death of her husband. Both parties 
contemplated, in accordance with what proved to be the fact, 
that the matrimonial home would be established in Scotland. 
Upon the death of her husband the wife sued to set aside the 
contract on the ground that at the time of its execution she 
was a minor by Irish law. 

It was held that the woman’s capacity must be governed 
by the law of Ireland, since that country was not only 
her domicil but also the place where the contract was 
made. Lord Halsbury appears to have chosen the lex 

‘ (1877). 3 P D. I. 

* Duncan v. Dixon (1890), 44 Ch. D. 209. 

* Edwards v. Carter, [1893] A.C. 360. 

* (1888), L.R. 13 App. Qis. 88. 
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domicilii as such, but Lord Watson and Lord Mac- 
naghten refused to consider what law would have 
applied had the country of domicil and the place of 
contracting been different. Lord Macnaghten rejected 
the notion that Scottish law, as being the law of the 
matrimonial domicil, applied, saying: 

*It is difficult to suppose that Mrs. Cooper could confer 
capacity upon herself by contemplating a different country as 
the place where the contract was to be fulfilled, if that be the 
proper expression, or by contracting in view of an alteration 
of personal status which would bring with it a change of 
domicil.* 

Viditz V. O^Hagan^ is a curious case in which the v, 
facts were these : 

A domiciled Englishwoman, under twenty-one years of 
age, made a marriage settlement at Berne in view of her 
approaching marriage with a domiciled Austrian. The settle- 
ment was voidable by English lawj i.e. it could be rescinded 
by the settlor after attaining her majority, though it would 
become irrevocable if not rescinded within a reasonable time 
after that event. The rule of Austrian law, the law of the 
matrimonial domicil, was that the husband and wife might 
revoke the settlement at any time. Twenty-nine years after 
the settlement, i,e. long after it had become irrevocable by 
English law, the husband and wife executed an instrument in 
the Austrian form by which they exercised the right of revo- 
cation. They then brought the present action against the 
English trustees claiming a declaration that the settlement had 
been annulled. It was held by the Court of Appeal that they 
were entitled to the declaration, since the power of revoking 
the settlement was a matter for Austrian law. 

There is no doubt that in reaching this conclusion 
the Court chose Austrian law as being the law of the 
matrimonial domicil, and thus at first sight the decision 
would appear to be a welcome breach in the rule laid 
down in Cooper v. Cooper and In re Cooke's Trusts. It is, 
however, extremely doubtful whether the facts raised 

* [1900] 2 Ch. 87. 
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any question of capacity.* What was in issue was the 
nature and effect or the contract, the particular question 
being whether it was revocable or irrevocable. It is well 
settled, as we shall see later,* that a marriage contract 
regulating the property of the spouses must be con- 
strued according to the legal system which the parties 
intended to adopt, which, in the absence of proof to the 
contrary, is presumed to be the law of the matrimonial 
domicil. It would seem, therefore, that Viditz v. 
O'Hagan contributes nothing to the solution of the 
present problem.* 

(f) Contracts made by a woman after marriage. 

Lex loci The common law rule, which came td^hjjidjii'Eng- 
*^wras passing of the Married Women’s pro- 

perty Act, 1882, under which a married woman was 
disabled from, making a ; valid ..contract, created an> 
(i^apacity in ^th'e true senses of th ^. te rm, exactly ahl> 
4ogous>to the incapacity which is^posed^upon infants - 
by ^glisl^law. If the lex^dqmtcilH and the lex~Jda . 
contraciurtue, at variance with regard to the existence 
of the incapacity, then it would seem clear that the 
validity of the contract must be determined upon the 
same principle as that which determines the power of 
an infant to enter into a mercantile contract.'* If the 
woman is capable by the ‘proper law’ of the contract 
(which will generally be the law of the place where the 
contract is made), though incapable by the law of her 
domicil, the contract will be valid; if she is incapable 
by the ‘proper law’, the contract will be void, notwith- 
standing that she has full capacity by her lex domicilii.^ 
Any other rule is unthinkable. It can scarcely be 
doubted, for instance, that if a married woman domi- 

* Foote, pp. 103-4. * Infra, p. 496. 

* For a criticism of the cases see an article by Mr. J. H. C. Morris 
54 L.Q.R. (January 1938). 

* Supra, pp. 215-18. 

* See Kent v. Salmon (1910), Transvaal P.D. 637. 
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ciled in Connecticut, by the law of which state the 
identity of a feme coverte is so merged in that of her 
husband that she cannot bind herself by a contract of 
any kind,* were to buy goods in a London shop, she 
could not resist liability by proof of her incapacity 
under her lex domicilii. 

* Sec Appeal of Freeman^ [1897] 68 Conn. 533; Lorenzen, p. 288. 
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I. Formalities 

^ I 'HE question what legal system governs the {or- Lex hd 
J_mal validity of contracts, other than marriage con- ”n"uy 
tracts, has received little attention from the English said to 
authorities, but the text-book writers have not hesitated 
to affirm the exclusive sovereignty of the lex loci con- 
tractus.^ They lay down two rules which it is important 
that we should keep distinct, and which may be termed 
the positive and negative side of the general principle. 

The first is that any contract which satisfies the for- Sufficient 
malities of the lex loci contractus will be regarded as5^®''‘rf" 
formally valid in England, even though it may lack the im con- 
solemnities required by some other legal system with '^“'Tved 
which it is connected; locus regit actum. ^ There can be 
no doubt that this represents the law of England. The 
policy of the law is to ensure ut res magis valeat quam 
pereat, and it would be pessimi exempli to regard as 
nugatory a contract validly made abroad merely be- 
cause it lacked some formality required by English 
law. It has been held that a contract made in England 
according to the formalities of English law is valid, 
despite the fact that it is formally void by the lex domi- 
cilii of the defendant.3 

The second rule, which represents the negative ap- is compii- 
plication of the general principle, is that a contract 
which does not satisfy the formalities required by the tracm 

‘ Dicey, Rule 159, p. 641; Westkkc, ss. 207, 209, pp. 294-6; 

Foote, pp. 388-9. * Dicey, Rule 159 (i); Westlake, s. 207. 

5 Guepratte v. Young (1851), 4 £>e G. & Sm. 217. 
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lex loci contractus must be regarded as void in England.* 
Formalities and ceremonies, says Foote, are to be tested 
by the lex loci contractus alone.^ It is submitted, how- 
ever, that there is neither justification nor authority for 
this rule. We shall see presently that the essentials of 
c contract are governed by what is called its ‘proper 
law’, i.e. by the legal system with which the contract 
has the most real connexion. ^ 

If, for instance, two Englishmen make a contract in Paris 
by which the one agrees to act in a play to be produced by the 
other at a London theatre, it is indubitable that the meaning 
and effect of the contract is determined solely by English law. 

So much being admitted, it is difficult to advance any 
reason, either of logic or of policy, why formal validity 
should be exclusively governed by a different legal 
system. Such a rule, in fact, may produce results verg- 
ing on the ridiculous, for the chance place of com- 
pletion may destroy a contract that is otherwise valid. 
In the example given above, for instance, if all the 
solemnities required by English law have been ob- 
served, can it seriously be maintained that an omission 
to adopt some ceremony required by the Code Na- 
poleon is fatal, merely because the parties happened to 
execute the final act of completion in Paris.? If the 
rights and obligations arising under the contract are to 
be governed by English law because it was with sole 
reference to that law that the parties effected the trans- 
action, it is only consistent that English formalities 
should be regarded as sufficient. 

Autliorities The theory that the formalities of the lex loci con- 
' m^ke are essential to the validity of a contract is not 
loci con- confirmed by authority and its advocates are compelled 
^T^*inant upon two Hnes of decisions, namely, those dealing 
with contracts of marriage and those dealing with in- 
struments that have not been properly stamped accord- 

* Dicey, p. 641, Rule 159 (r), but see his exception (3), p. 645, 
infra, p. 247; Westlake, s. 209. 

* p. 388. 3 Infra, p. 249 et seqq. 
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ing to the law of their foreign place of issue.* The (i) Marr:- 
marriage cases may be summarily dismissed as irrele- 
yant to the present inquiry, which relates to mercantile 
contracts, for it is obvious that the contract to marry is 
in a category of its own. It is impossible to maintain 
that the status of marriage can result from a ceremony 
solemnized in a form other than that permitted by the 
lex loci celebrationis^ unless, of course, there is some over- 
riding statute, such as the Foreign Marriages Act,^ 
which makes the English formalities sufficient even for 
a marriage celebrated abroad. 

In addition to the marriage cases, there are cited (") R"®- 
several cases decided between 1797 and 1850, in most 
of which the defence was raised that no contractual 
liability could exist if the written instrument that pur- 
ported to create the obligation had not been stamped 
according to the revenue requirements of the place of 
execution.3 In none of these, except Alves v. Hodgson'^ 

(which was later said by Rolfe B. to have been mistakenly 
reported),^ was this defence upheld on the facts, but the 
judgments undoubtedly contain statements which at first 
sight appear to confirm the view that the lex loci contrac- 
tus alone governs formalities. Thus it was said that : 

‘The plaintiff cannot recover upon a written contract made 

in Jamaica, which, by the laws of that island, was void for 

want of a stamp.’* 

* Dicey, e.g. (p. 64r, note 2), cites; Bristow v. Sequeville (1850), 

5 Ex. Ahes\. Hodgson (1797), 7 T.R. 241 ; Ciegg\. Levy (1812), 

3 Camp. 166; Trimbey v. Vignier (r834), i Bing. N.C. 1 51 (all being 
stamp cases); Kent v. Burgess (1840), 1 1 Sim. 361 (a marriage case); 
and Benham v. Mornington (i 846), 3 C.B. 1 3 3 (a decision on pleading). 

Foote (p. 388, note 2) adds Warrenderv. tFarrender (a marriage case) 
and refers to an apparently non-existent dictum in Leroux v. Brown 
(1852), 12 C.B. 801, 824 (a decision on procedure). 

* Infra, p. 326. 

* Alves V. Hodgson (1797), 7 T.R. 241; Clegg v. Levy (1812), 

3 Camp. 166; Trimbey v. (i 834), i Bing. N.C. 1 5 1 ; Benham v. 

Mornington (1846), 3 C.B. 133; Bristow v. Sequeville (1850), 5 Ex. 

275. ♦ Supra. * Bristow v. Sequeville zyiy, zjs). 

* Alves V. Hodgson, supra, marginal note. 
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Again, Lord Ellenborough once remarked that: 

‘A contract must be available by the law of the place where 
it is entered into, or it is void all the world over.’* 

It is clear, however, that these judicial statements of 
a past age cannot now be taken at their face value, for 
all that they amount to, when rightly considered, is the 
early nineteenth-century method of stating the modern 
principle of the ‘proper law’. That principle, as we 
have already mentioned, is that the essential validity of 
a contract is governed by the system of law with which 
the contract has the most real connexion, or, as is 
generally said, the system to which the parties intend to 
submit themselves. This intention is not always easy to 
determine, and, except in the clearest cases, the decision 
generally turns, as w'e shall see in the next section, upon 
one or more of those presumptions which the Courts 
have gradually evolved. The leading presumption is 
that the parties must prima facie be taken to have in- 
tended that the lex loci contractus should govern their 
contract. In most cases it is this system which the 
parties have in mind, but it is essential to remember that 
it is presumptively and not inevitably the governing 
system. The modern and correct mode of saying that 
a contract ‘must be available by the law of the place 
where it is entered into’, to adopt the words of Lord 
Ellenborough cited above, is that if the parties intended 
to contract with reference to the law of the place where 
they completed the transaction, then the contract must 
satisfy the requirements of that law. That this is the 
explanation of these older cases becomes apparent when 
we examine Trimbey v. Fignier,^ which is cited by Dicey 
in favour of the exclusive application of the lex loci 
contractus. In that case Tindal C.J. says: 

‘The rule which applies to the case of contracts made in 
one country, and put in suit in the courts of law of another 

' Clegg v. Levy, supra, at p. 167, Lord Ellenborough. 

* (1834), I Bing. N.C. 1 51. 
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country, appears to be this; that the interpretation of the 
contract must be governed by the law of the country where 
the contract was made. . . 

This statement is, of course, a travesty of the modern 
rule, though upon the particular facts of the case, the 
Court was correct in applying the lex loci contractus. 

A promissory note had been made in Paris by the defendant, 
a Frenchman resident in France, and it was later indorsed 
in Paris by the payee, a Frenchman, to another Frenchman. 

It was held that the validity of the indorsement must be tested 
by French law. 

This was undoubtedly correct on general principles, 
but the fact to be observed is that French law was 
chosen, not merely because it was the lex loci contractus^ 
but because it was clearly the proper law of the con- 
tract. 

There would appear to be no decision in which the sufficient 
formalities of the proper law have been held to be in- 
sufficient, except, perhaps, the decision of the judge of of tiie 
first instance in Republica de Guatemala v. Nttnez.^ 

Dicey agrees, though without much enthusiasm, that a 
contract formally void by the lex loci celebrationis may 
be upheld if it complies with the formalities of the 
proper law.2 Moreover, the case of Van Grutten v. 
Digby,'^ though not concerned with a mercantile con- 
tract, strongly supports the conclusion that in the 
matter of formal validity the proper law is an alterna- 
tive to the lex loci contractus. In that case it was held 
that a pre-marriage settlement contract made by an 
Englishwoman in France with English formalities was 

* [1926] r K.B. 669, 69 T where Scrutton LJ. in referring to the 
judgment of Greer J. said: ‘This seems to me a second point on which 
the authorities are fairly clear — namely, that when a transaction is 
invalid or a nullity by the law of the place where the transaction ta.kes 
place owdng to the omission of formalities or stamp, it will not be 
recognized in England.’ 

^ p. 645. And to the same clfcct see Halsbury’s Laws of England ^ 
vi. 262. 3 (1862), 31 Bcav. 561; infray p, 499. 
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not invalidated by its failure to comply with the French 
formalities. English law was the proper law of the 
contract. 

Conclusion The fair conclusion is, therefore, that a contract is 
formally valid if it is made in accordance with the for- 
malities required either by the lex loci contractus^ or by 
the system of law with reference to which the contract 
has in fact been made, i.e. the proper law. 

Special considerations, which are examined later,* 
appl^y to contracts for the transfer of land. 

D/stinc- There is, however, one principle of overriding 
authority which sometimes excludes the normal law 
'ruiities governing formalities. This is the principle that all 
n*atfers relating to procedure are exclusively governed 
by the lex fori. A distinction must be drawn between 
formalities and proof. Any act which is necessary for 
the valid creation of a contract is a formality, but a rule 
which regulates the mode of proof or the enforcement 
by action of a contract is a rule of procedure. This dis- 
tinction is not always easy to draw. A requirement 
which logically is of a formal character may be illogi- 
cally treated as a procedural in nature, with the result 
that a contract that has been validly created under the 
legal system governing formalities will be held void. 
An outstanding example of this is afforded by the 
Statute of Frauds. If A and B make an oral contract 
in Paris whereby A agrees to enter B’s service in France 
for two years, the contract is of undoubted validity ac- 
■ cording to its proper law, since no writing is required 
by the Code Napoleon, but an action brought upon the 
contract in England will fail because the Courts have 
decided that the Statute relates to procedure.^ This, 
however, is a subject that must be discussed in the 
chapter on procedure.^ 

' Infra, p. 541 et seqq. 

* Leroux v. Breton (1852), I2 C.B. 801 ; Coombs v. Quiney, [19x6], 
142 L.T. Jo. 23. 

^ Infra, p, 636. 
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2. The meaning and effect of the contract 

Presuming that the parties are of full capacity and By what 
that the contract is formally valid, the next question 
that falls to be discussed is what is generally called the validity 
essential* or material validity of a contract. This 
pr-.ssion, which is not a term of art, is incapable of 
precise definition, but the essentials of a contract are 
taken here to include interpretation, i.e. the meaning 
of the terms adopted by the parties, and the general 
nature and effect of the obligation. Stated broadly, the 
task that confronts us is to ascertain what system of law 
governs the rights and obligations of the parties. We 
must consider such matters, for instance, as the neces- 
sity for consideration, the legal effect to be ascribed to 
the contractual terms, the validity of conditions and 
stipulations generally, and the extent of the liability 
imposed by the agreement. 

That the essentials of a contract are governed by 
what is called the ‘proper law’ will be explained in a ' 
moment, but first it is important to observe that the non 
question of illegality must be postponed for later dis- 
cussion. Illegality according to the proper law un- 
doubtedly destroys a contract, for of course legality is 
comprised in the word ‘essentials’. But nevertheless 
the subject of legality has to be considered with refer- 
ence to other legal systems than the proper law, for it 
is frequently said that a contract is invalid if it is illegal 
either by the lex loci contractus or by the lex loci solu- 
tionis even though it may be valid by the proper law.^ 

Then again, one particular cause of illegality, the in- 
fringement of public policy, is subject to an additional 
and totally independent rule, since it affects not only the 
systems of law with which a contract may be directly 
connected but also the lex fori. An English Court 
refuses to enforce a contractual right if it conflicts 
with the principles of distinctive policy as recognized 

* /(f/Jv, p. 277etseqq. 


* Dicey, pp. 647 et seqq., 9 $ 8 et seqq. 
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in England, no matter what may be the proper law, 
the lex loci contractus or the lex loci solutionis.^ The 
position in other words is, that unlike the other topics 
comprised in the term ‘essentials’, illegality is not 
governed exclusively by one general principle of Private 
International I.aw. 

The The search for a system of law which shall govern the 
English ^ contract and establish ‘the nature, 

the ‘proper character, and extent or its stipulations ^ resolves itself 
into a search for what Savigny calls the ‘seat of the 
obligation ’.3 Several choices are available. Two ob- 
vious solutions are to take either the law of the place 
where the contract is made or the law of the place where 
it is to be performed; the lex loci contractus or the lex 
loci solutionis. English law, however, ascribes exclusive 
sovereignty to neither of these systems, but adopts a 
tertium quid under the name of the ‘proper law’ of the 
contract. It is generally said that the ‘proper law’ 
means that system of law by which the parties intended 
to bind themselves,'^ and it is undoubted that judicial 
statements of the highest authority have consistently 
attributed predominant importance to this factor of in- 
tention, A few examples will serve to illustrate the 
attitude of the Courts. 

Brett L J. ‘The question what the contract is and by what 
rule it is to be construed is a question of the intention of the 
parties, and one must look at all the circumstances and 
gather from them what was the intention of the parties. ’s 

WiLLES J. ‘In such cases it is necessary to consider by what 
general law the parties intended that the transaction should 
be governed, or rather to what general law it is just 
to presume that they have submitted themselves in the 
matter. 

* Supra, p. 146 et seqq.; infra, pp. 279-80. 

^ Story, s. 316. ' ^ See. xxvii, Guthrie, p. 151. 

^ See c.g. Dicey, Rule 155. 

s Chartered Bank of India v. Netherlands India Steam Naidgation Co. 
(1883), 10 Q.B.D. 521, 529. 

^ Lloyd V. Guihert L.R. i Q.B. 115, 120. 
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Bowen L J. ‘The first matter that we have to determine is 
whether this contract is to be construed according to the 
English law or according to French. To decide this point 
we must turn to the contract itself, for it is open in all 
cases for parties to make such agreement as they please as 
to incorporating the provisions of any foreign law with 
their contracts. What is to be the law by which a contract, 
or any part of it, is to be governed or applied, must always 
be a matter of construction of the contract itself, as read by 
the light of the subject-matter and of the surrounding 
circumstances.’* 

SwiNFEN Eady J. ‘A solution of the question by what law 
the contract is to be governed is arrived at when it has been 
ascertained by what law the contracting parties intended 
it to be governed. It is open to the parties to stipulate in 
express terms that the law of a particular country shall 
apply. If they do so, that law is applicable. If there is 
no express stipulation the Court must arrive at a conclusion 
upon the materials before it as to the law with reference 
to which the parties contracted, and that law is to be 
applied. 

A still more recent statement is the following: 

Lord Atkin. ‘The legal principles which are to guide an 
English Court on the question of the proper law of a 
contract are now well settled. It is the law which the 
parties intended to apply. Their intention will be ascer- 
tained by the intention expressed in the contract if any, 
which will be conclusive. If no intention be expressed 
the intention will be presumed by the Court from the 
terms of the contract and the relevant surrounding cir- 
cumstances. 

The first impression produced by these passages is Extent to 
that so great deference is paid to intention that ^he 
choice of the governing law is left to the caprice of the depends 
parties. This is not so. It is too crude, and it is not 

* Jacobs V. Cridit Lyonnais (1884), 12 Q.B.D. 589. parties 

^ British South Africa Co. v, De Beers Consolidated Mines Co. Ltd., 

[1910] I Ch. 354, 381. 

3 Rex v. International Trustee for the Protection of Bondholders 
Aktiengesellschaft, [1937] A.C. 500, 529. 
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correct, to describe the proper law as being that system 
of law which the parties intended to make applicable.* 
Otherwise it would be possible, for instance, for two 
Englishmen, when making a contract in London to 
be performed wholly in England, to stipulate that it 
should be subject as regards essentials to the law of 
Russia. It would also be possible for the parties to 
exclude some inconvenient rule of the legal system 
that would normally govern essentials. An attempt to 
do this was made in The Torni^ where the facts were as 
follows 

Oranges were shipped at Jaffa by Palestine merchants upon 
an Esthonian ship for carriage to Hull. The bill of lading, 
which was signed at Jaffa by the directors of a Palestine 
company contained the following clause; T his bill of lading 
wherever signed is to be construed in accordance with 
English law.’ The bill did not contain any reference to what 
are generally called The Hague Rules, although the Palestine 
Carriage of Goods by Sea Ordinance provides that every bill 
of lading issued in Palestine shall expressly state that it is 
subject to The Hague Rules, and shall be subject thereto 
notwithstanding the omission of such express statement. 

The question that arose on these facts was whether 
the bill of lading was governed by the Palestine Ordi- 
nance. It was strenuously argued that the Ordinance 
stood excluded, unless it was incorporated in the con- 
tract or unless the law of Palestine was the proper law. 
As regards this last point it was said that everything 
depended upon the intention of the parties, and that as 
they had expressly dealt with the matter by the pro- 
vision that the bill of lading should be construed ac- 
cording to English law it was clear that they did not 
intend to submit themselves to the law of Palestine. If 
it were literally true, to repeat the words of Lord Atkin, 
that the intention expressed in the contract will be con- 
clusive, there would be considerable weight in these 

* Cf. Bar, s. 247. 

* 1^1932] P. 27; affirmed at p. 78. 
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arguments, but it was held both by the Court of first 
instance and by the Court of Appeal that the law of 
Palestine applied to the bill of lading. This decision 
is no doubt explicable on several grounds,* but at any 
rate the following words of Langton J. show that the 
expressed intention of the parties' to a contract is not of 
unlimited operation: 

*The bills of lading in the present case were issued in 
Palestine. The shippers in practically every case bore names 
eloquent of Eastern origin, and it is not suggested that they 
were not at least residents if not natives of Palestine. Am I to 
imagine that in the face of the insistent terms of the Ordi- 
nance, they nevertheless intended and agreed to contract 
themselves out of the benefit which that Ordinance was 
designed to confer upon them? Can I infer that they were 
entitled to do so? ... In my view it would be both contrary 
to law and contrary to common sense so to hold. ... I hold 
that in view of the fact that these goods were shipped by a 
regular service from Palestine, bearing a name taken from a 
Palestine port, that the shippers were presumably resident in 
Palestine, that the bills of lading were issued in Palestine, and 
the law of Palestine has dealt quite recently and quite con- 
cisely with this express point concerning bills of lading, the 
intention of the parties must be taken to be that they con- 
tracted upon the footing that the law of Palestine should 
apply to the contract.’^ 

The significance of the words, must be taken to be^ in the 
concluding lines of this judgment should not be ig- 
nored. They appear to justify the proposition that an 
unreasonable intention, though deliberately expressed, 
is not to be imputed to the parties. The ascertainment 
of the proper law, as a learned writer has said, ‘involves 

* Greer L.J. appears to have held that if a contract is illegal by thelaw 
of the country where it is made, it cannot be recognized as valid by an 
English court; [1932] P. at p. 88, Still another ground for the decision 
has been suggested by a learned writer, namely, that the parties merely 
incorporated English rules of construction into what was clearly a 
Palestinian contract, 18 B.TT.LL. (1937), p. 106. 

^ [1932] P* at pp. 40-1. 
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the consideration of the intention of the parties — 
nearly always in an objective sense — but only in so far 
as it appears that the contract and the circumstances in 
which it was made do not negative that intention.’* 

The proper The proper law, then, does not depend upon the 
wUh intention of the parties per se. It may be more accuratelv 
which the described as the system of law with reference to which 
contract has in fact been made, or, as Westlake puts 
closely it, the system with which the transaction has the closest 
connected connexion.^ We ask in each case whether 

the contract is an English contract, a French contract, 
a German contract, and so on. Thus in a case where a 
Jersey gentleman had insured his collection of stamps 
with an English company in a policy which stipulated 
that any difference arising between the parties should 
be referred to an arbitrator under the Arbitration Act, 
1889, the Privy Council said: 

‘The first question which arises is whether this is to be 
regarded as an English contract or as a Jersey contract. Their 
Lordships are of opinion that, although the policy was made 
in Jersey, and any money payable under it would have to be 
paid to the assured in Jersey, the nature of the transaction, 
the language in which the policy is expressed, and the terms 
of the agreement and of the conditions, all show that the con- 
tract between the parties is an English contract, and that wher- 
ever sued upon its interpretation and effect ought, as a matter 
of law, to be governed by English and not by Jersey law.’J 

The decisive factor was, of course, the reference to the 
English process of arbitration. 

A contract which impinges upon two or more legal 
systems must be more intimately associated with one 
particular system than with the other or others. The 
system with which this association exists is ascertained 

* Professor H. C. Gutteridge, 1936, p. 19. Cf. Mount 

Albert B.C. 'v. Australasian Assurance [1937] 4 All E.R. 206, 214. 

* S. 212, approved, South African Breweries Ltd. v. King, [1899] 
2 Ch. 173, 182. 

> Spurrier v. La Cloche, [1902] A.C. 446, 450. 
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by an examination of the circumstances of each indi- 
vidual case. 

Suppose, for instance, that a Frenchman makes a contract 
in London with the Southern Railway for the carriage of 
himself and his baggage to Marseilles. If a bag is lost in Paris 
and there is a condition on the ticket relieving the company 
from liability in the circumstances which have happened, it 
may perhaps, owing to a difference between French and 
English law, be essential to determine which of the two legal 
systems governs the contract. The answer is, that system with 
which the contract is most closely associated. But this associa- 
tion is determined by taking into account the various factors, 
some of which indicate a connexion with England, others 
with France, in order to ascertain whether on the whole 
the contract is English or French in substance. As against 
the English personality of the Company and the fact that the 
contract was made in London, there must be opposed the 
considerations that the contract was made with a Fienchman 
for a journey the greater part of which was confined to 
France, and that the cause of action occurred in France. 

So far the intention of the parties appears to play no Extent to 
part in the determination of the proper law, but what 
the authorities that have been cited above mean to stress of the 
is that the law with which a contract is most nearly con- 
nected is the law to which the parties must have in- proper Uw 
tended to submit themselves. Men must be taken to 
intend the natural consequences of their acts, and to say 
that the proper law is the law which the parties intended 
to make applicable is merely another way of saying that 
they must have intended to make applicable that law 
with which the contract has the closest connexion. 

Dicey, in a passap;e which has done much to place the 
element of intention in the right perspective, states the 
true position as follows:" 

‘The intention of the parties, again, as to the law by which 
a contract is to be governed is not generally expressed in the 
contract itself. What is more, it has often no real existence. 

‘ P.666. 
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If we could look into their minds we should find that they 
had formed no definite purpose as to the law which should 
govern their rights under circumstances of which they did not 
anticipate the occuri'ence. Here, as in other branches of law, 
an inquiry into the intention of the parties is really an inquiry, 
not into the actual intention of X and A, for it possibly never 
had any real existence, but into the intention which would 
have been formed by sensible persons in the position of X and 
A if their attention had been directed to contingencies which 
escaped their notice.* 

Sense in Intention, in fact, may play a more important part 

circumstances establishing a con- 
be expressly nexion with two or more countries are so evenly bal- 
^*’‘ced that the predominant legal system is not obvious, 
ticuUr law then an explicit expression of intention by the parties 
may turn the scale and produce a definite decision. Pro- 
vided that a contract by its very nature possesses already 
some reasonable connexion with a legal system, there is 
no objection to the connexion being made final and 
definite by the parties themselves. 1 o this extent it is 
true to say with Swinfen Eady J.* that: ‘It is open to 
the parties to stipulate in express terms that the law of 
a particular country shall apply.’ What is not true is 
the assumption that the parties can subject a contract 
to some legal system with which it has no internal con- 
nexion. The nature of the contract must be compatible 
with the intended legal system. The true position can 
scarcely be better or more accurately described than in 
the words of a distinguished German jurist: 

‘The parties may subject their contract to any system of 
law with which it is internally connected. They cannot make 
a system of law with which the contract has no connexion 
the proper law of the contract. If they nevertheless do just 
that, the true proper law must be ascertained as if no law had 
been agreed, and it must further be ascertained. whether the 
law selected by the parties contravenes any of the compulsory 
provisions of die true proper law. Only in so far as this is not 

* Sufra, p. 251. British South Africa Co. v. De Betrs ConsoUiatti 
Mines, [1910] i Ch. 354, 381. 



ESSENTIAL VALIDITY *57 

the case, does the law selected by the parties govern the 
contract.’* 

An illustration of the decisive effect that may be pro- 
duced by a definite expression of intention is afforded 
by Hamlyn (d Co. v. Talisker Distillery.^ 

In that case a contract between an English and a Scottish 
firm, which though made in England was to be performed 
in Scotland, contained a clause to the effect that any dilute 
arising between the parties should be settled by arbitration 
by two members of the London Corn Exchange. 

The incidents of the contract, apart from the arbitration 
clause, were such as to impress it with a Scottish char- 
acter, but the House of Lords, reversing the Court of 
Session, held that the parties in providing for an Eng- 
lish arbitration had unequivocally agreed to subject 
their rights and obligations to English law. 

It does not necessarily follow that the proper law is There may 
single and undivided, for if the obligations of the parties 
are performable, some in one country, some in others, proper Uw 
each fragment of the contract may have its own govern- 
ing law.J This is a common occurrence where an inter- 
national loan contains an option de change., i.e. a clause 
providing for repayment at the option of the lender 
either in one country or in another, ♦ for in such a case 
the parties may agree that the law of the country where 
payment is in fact demanded shall govern all that ap- 
pertains to the amount and method of payment. In 
fact there would appear to be a general principle that 

* Dr. Martin Wolff, Juridical Review, June 1937, p. rai. 

* [1894] A.C. 202. And see Jeues v. Oceanic S.S. Ce., [1924] 

2 K.B. 730; N. V. Kwik Hoa Tong Handel Maatschaffij v. James 
Finlay Co., [1927] A.C. 604; Anselme Dewavrin Fils et Cie v. 

Wilsons and N.E.R. Skipping Co. Lid., [1931] 39 LL.L.R. 289. 

* Ciatenay v. Brazilian Suimarine TelegrapA Co., [1891] i Q.B. 

79, 83; Adelaide Electric Supply Co. v. Prudential Assurance Co., 

[1934] A.C. 122, 14s, 1 51; Rex V. International Trustee, [1937] 

A.C. $00, 574; Juridical Review, June 1937, pp. 122-3. 

^ e.g. Rex V. International Trustee, supra. 

4431 t 
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though the proper law as a whole is, say, English law^ 
yet if performance is to take place in another country it 
IS the law of the latter country that alone regulates the 
discharge of the contract by performance.' 

How the The subject that now requires consideration is the 
wiode in which the pr^er law of a contract is ascer- 
tained tained. How does the Court ascertain the legal system 
with which the contract has the most real connexion, 
or, to ask the question in the more customary manner, 
how does it decide by what legal system the parties 
intended the contract to be governed? The correct 
answer is that everything depends upon the circum- 
stances of each case. 

‘What is to be the law*, said Bowen L.J., ‘by which a 
contract, or any part of it, is to be governed or applied, must 
always be a matter of construction of the contract itself, as 
read by the light of the subject-matter and of the surrounding 
circumstances. *> 

The inquiry is similar to that which must be pursued 
in a case of disputed domicil. Every term of the con- 
tract, every detail affecting its formation and perfor- 
mance, every fact that serves to indicate the design of 
the parties, is relevant. No one fact is conclusive. The 
Court must take into account, for instance, the follow- 
ing matters: the domicil and even the residence’ of the 
parties; the national character of a corporation and the 
place where its principal place of business is situate;* 
the place where the contract is made’ and the place 
where it is to be performed;* the form in which the 
contract is drafted, as, for instance, whether the lan- 
guage employed is appropriate to one system of law 

' Adelaide Eleetrie Supply Co. v. Prudential Auuraace Co., supra, at 
p. 151; 18 B.Y.I.L. (1937), pp. 220-^1. 

* Jacobs V. Crldit Lyosmais (1884), 12 Q.B.D. 589. ' 

* Jacobs V. Cr/dit Eyonttais, supra\ South African Breweries Ltd. v, 

Jf/«y,[i8993aCh. 173, 178. . 

* Re Anglo-Austrian Bank, [1920] 1 Ch. 69. 

» Infra, pp. 261-3. ‘ Lnfr-a, pp. 263-5. 
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but inappropriate to another;' the fact that a certain 
stipulation is valid under one law and void under 
another the matrimonial domicil in the case of a mar- 
riage settlement contract the nationality of the ship in 
maritime contracts,* an express provision subjecting 
the contract to a particular law;S a provision that dis- 
putes arising between the parties shall be submitted 
to the tribunals of a certain country for settlement,* 
the fact that one of the parties is a sovereign state, ^ 
and, in short, any other fact from which the character 
of the contract and the nature of the transaction can 
be inferred. 

So then, it is the general nature of the contract, as impor- 
indicated by its subject-matter and the concomitant 
circumstances, that determines the proper law. Re-tion« 
duced to its simplest terms the inquiry always is — to 
what system of law does the contract most properly 
belong ? Owing to the complexity of transactions in the 
cosmopolitan world of to-day, this is a question which 
it is often difficult to answer, but with a view to facilitat- 
ing its solution the Courts have laid down a number of 
presumptions or rules of construction which are based 
upon common sense and business convenience. The 
chief of these must now be stated and illustrated. The 
preliminary fact to be insisted upon, however, is that 
these rules are only presumptions or prima facie rules 
capable of being displaced by proof of inconsistent 

‘ SoMti African Brewtrits v. King, supra, at p. 179; Tit Industrie, 
[1894] P. 58; Be Hewilfs Settlement, Hewitt v. Hewitt, [1915] i Ch. 

228: The Patria (1871), L.R. 3 A. A E. 436; Royal Exchange Assur- 
ance Corporation v. Sjorjforsakrings Aktitbolagct Vega, [1901] 2 K.B. 

567; aff. [1902] 2 K.B. 384. 

* Re Missouri SteamsiipCo. (1889), 42 Ch.D. 321; P. tA O. Steam 
Navigation Co. v. Siand 3 Moo. P.C. (N.S.), 272, 291-2. 

* Re Fitzgerald, Surman v. Fitzgerald, [1904] i Ch. 573. 

* Infra, pp. 265-8. * Supra, pp. 256-7. 

* Maritime Insurance Co, v. Assecuranz- Union von iS 6 s (193 S)» 

52 LL.L. Rap. t6. 

^ Rexv. International Trustee, [1937] A.C. 500, 531, 557. 
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facts or circumstances. They are rebuttable presump- 
tions, not absolute rules. 

‘But all these rules but serve to give prima fade indications 
of intention: they are all cai»ble of being overcome by 
counter indications, however difficult it may be in some cases 
to find such.’* 

This is a truth which deserves to be stressed, especially 
in view of the positive manner in which the rules are 
sometimes enunciated in Court. The presumption in 
favour of the lex loci contractus^ for example, has been 
referred to as follows in a leading case : 

‘The general rule is, that the law of the country where 
a contract is made governs as to the nature, the obligation and 
the interpretation of it. The parties to a contract are either 
the subjects of the Power there ruling or as temporary resi- 
dents owe it a temporary allegiance; in either case equally 
they must be understood to submit to the law there prevailing, 
and to agree to its actions upon their contract.’* 

This statement means, not that a contract is neces- 
sarily subject to the lex loci contractus^ but that in the 
majority of cases it is this system of law to which a con- 
tract most properly belongs. The burden, and it may 
be a light one, which rests upon a party who resists the 
application of this proposition is to show that in the 
particular case before the Court there are special cir- 
cumstances which connect the contract with some dif- 
ferent system of law. It may happen, for instance, that 
the contract is to be performed in another country. If 
so, the lex loci solutionis will probably be applicable, 
though this is by no means a necessary result. As Lord 
Herschell said in a leading case: ■ 

‘In considering what law is to govern, no doubt the lex 
loti solutionis is a ijnatter of great importance. The lex loti 

I 

> Rex V. IntensatioXal Trustee^ [1937] A.C. 500, 529 per Lord 
Atkin. ' 

* P. O. Steam Navigation Co. v. SianJ (1865), 3 Moo. P.C. 
(N.S.) ays, 390-z, Turner L.J. 
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cmtractus is also of importance. . . . They are both matters 
which must be taken into consideration^ but neither of them 
isy of itself) conclusive, and still less is it conclusive, as it 
appears to me, as to the particular law which was intended to 
govern- particular parts of the contract between the parties. 

In this case, as in all such cases, the whole of the contract 
must be looked at and the rights under it must be regulated 
by the intention of the parties as appearing from the contract.*' 

The four following presumptions may be selected as 
the ones which are generally of decisive importance: 

{a) Presumption in favour of the 'lex loci contractus'.^ 

There can be little doubt that in the majority of cases l,» het 
the legal system with which a contract has the most real 
connexion is that which prevails in the place where the the proper 
parties have actually completed their transaction. Since 
the reasonable inference to draw is that the parties 
intended to submit themselves to the local law, the 
contract must exhibit some obvious connexion with a 
different system before a contrary intention will be 
inferred. Wherever the law applicable is at all doubtful 
the strong tendency of the English Courts is to choose 
the lex loci contractus. This tendency is well illustrated 
by P. 6? O. Steam Navigation Co. v. Shandy where the 
facts were as follows 

The respondent, an Englishman, bought a ticket from the 
appellants for the carriage of his hunily and his luggage from 
Southampton to Mauritius. The course of the passage was 
that passengers proceeded to Alexandria in one of the Com- 
pany’s steamers, and then disembarked and travelled by rail- 
way to Suez, from which place they were transported in a 
small boat to another of the Company’s steamers lying in the 

* Hamljn v. Talishr Distillery, [1894] A.C. 202, 207-8. 

* P. (d O. Steam Navigation Co. v. SaanJ, supra-, Lloyd v. Guibert 
(1865), L.R. I Q.B. 11$, 122: Jacobs v. Cridit Lyonnais (1884), 12 
Q.B.D. $89, 600; Ciatenay v. Brazilian Submarine Telegraph Co., 

[1891I I Q.B. 79, 82; Bnn'tk South Jfnea Co. v. De Beers Consoli- 
dated Mines, [1910] t Ch. 354, 381; The St. Joseph, [1933] P. 119. 
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Red Sea. The ticket contained a clause exempting the 
Company from liability for damage to or loss of passengers’ 
luggage. This clause, though valid by English law, was void 
according to the French law that prevailed in Mauritius. 
The respondent, having lost a package which was last seen 
on the small boat at Suez, sued the Company for damages. 

Now, here was a contract which had points of contact 
with three systems of law, namely, with English law, 
with the law prevailing in Egypt, and with French law. 
The association with the first was strong, since the 
parties were English, the ships all carried the English 
fiag, and the contract was made in England. It was 
arguable, however, that English law should be excluded 
in favour either of the law of Egypt, where a consider- 
able portion of the journey occurred and where prob- 
ably the package was lost, or of French law, since it 
was in Mauritius that the last act of the contract had to 
be performed. Nothing was said, as a matter of fact, in 
favour of Egyptian law, and the issue upon the argu- 
ments of counsel lay between English and French law. 
The Privy Council, reversing the decision of the 
Supreme Court of Mauritius, held that the contract 
was governed by English law. 

The mere fact that Mauritius was the place of final 
performance was in the opinion of the Privy Council 
not sufficient to rebut the presumption in favour of the 
lex loci contractus. There were in fact other circumstances 
than the place of contracting which made this legal 
system the most appropriate to govern the contract. 

The performance is to commence in an English vessel, in 
an English port; to be continued in vessels which for this 
purpose carry their country with them; to be fully completed 
in Mauritius; but liable to breach, partial or entire, in several 
other countries in which the vessels might be in the course of 
the voyage.’* 

In addition, there was the outstanding feature that the 
contract contained a clause which was entirely nugatory 

* ip. per curiam. 
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if it was tested by French law. ‘Was it intended', asked 
the Court, 'that this clause should be construed by the 
legal system which would regard it as effective, or by 
a system according to which it would be a mere fruitless 
attempt to exclude liability?’ 

The Adriatic' affords an illustration of circumstances 
which are sufficient to rebut the presumption. 

Where contracting parties live in different countries How pi*e« 
and conduct their negotiations through the medium of 
the post office, there may be difficulty in determining i»_<ieter. 
the place at which the contract has been made. The *"*"*** 
general principle is that the contract is made at the place 
where the letter of acceptance is posted,* but this rule 
cannot be applied without exception. 

If, for instance, during the course of a motor tour through 
Europe, a man were casually to post the acceptance of an 
offer in Poland, the contract being one which had no con- 
nexion with that country, the presumption that Polish law 
was the proper law could not be successfully maintained. 

It would seem, indeed, that to bring the general prin- 
ciple into operation, there must be some genuine and 
substantial connexion between the parties or the terms 
of the contract or the acts of performance and the place 
where the acceptance is posted. 

(^) Presumption in favour of the 'lex loci solutionis'. 

The prima facie rule of English law no doubt is that Contract 
the interpretation and materid validity of a contract is 
governed by the lex loci contractus. It will require some- be pen- 
thing exceedingly convincing to exclude this system 
when the place of contracting is also the place of perfor- 
mance, and, as P, fs? 0. v. Shand shows, it is not readily 
excluded even though part of the performance is to 
occur elsewhere. That case, however, is perhaps excep- 
tional, for owing to the British nationality of the vessels 

* [1931] P. 141. 

* Benaim v. Dtitne, [1934] A.C. 514, S20{ cp. Cotean v. O'Connor 
(1888), 20 Q.B.D. 640; Savigny, Guthrie, p. 168. 
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it might be said that onljr an insignificant fraction of 
the performance occurred in Mauritius. Different con- 
siderations apply where the whole or a substantial part of 
the performance is intended to be carried out in a country 
other than that in which the contract is made. In such a 
case it has been affirmed by high judicial authority that, 
whatever may be the proper law of a contract regarded as 
a whole, the law of the place of performance must be 
applied in respect of any particular obligation which is 
performable in a country other than the country of the 
proper law.* The only reasonable inference in such a 
case is that the parties intended to submit the transac- 
tion to the law prevailing in the place of performance.* 

‘Therefore the law has said, that if the contract is to be 
carried out in whole in another country, it is to be carried out 
wholly according to the law of that country, and that must 
have been the meaning of the parties. But if it is to be carried 
out partly in another country than that in which it is made, 
that part of it which is to be carried out in that other country, 
unless something appears to the contrary, is taken to have been 
intended to be carried out according to the laws of that 
country. *3 

In the case from which these words are taken the plaintiff, 
a Brazilian subject, executed in Brazil in the Portuguese 
language a power of attorney granting authority to a London 
broker to buy and sell shares in England. The plaintiff 
brought an action to test the validity of certain sales that 
had been made, and the preliminary question that fell to be 
decided was whether the extent of the authority conferred 
upon the broker must be governed by English or by Brazilian 
law. 

The Court of Appeal demonstrated that this depended 

' Adelaide Electric Supply Cc. Ltd. v. Prudential Assurance Co. Ltd., 
[1934] A.C. 133 , 1 51 per Lord Wright; supra, pp. 357-8. 

* Chatenay v. Braxtlian Subntariite Telegraph Co., [1891] i Q.B. 
79; Norden Steam Co. v. Dempsey (1876), i C.P.D. 6 ^\', kouyuette v. 
Ooermann (1875), L.R. 10 Q.B. 525; In re Prancke Pasch, [1918] 

I Ch. 470; Benaim v. Deiono, [1924] A.C. 514. 

* Chattnay v. Brazilian Submarine Telegraph Co., supra, at p. 83, 
per Lord Esher M.R. 
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upon the true meaning of the power. If it meant that 
shares were to be bought and sold in Brazil only, then 
it would be subject to Brazilian law; but if it meant that 
its authority was confined to England, then it would 
be governed by English law. Thus the extent of the 
agent’s authority, with regard to transactions effected 
in any country where it was intended that the power 
should be exercisable, depended, in the absence of 
exceptional circumstances, upon the law in force in the 
place of transaction. 

So, in Benaim v. Debono^ it was held by the Vnvy Benaimv. 
Council that a contract made in Malta, whereby 
merchant of Gibraltar sold to a Maltese merchant 
anchovies f.o.b. Gibraltar, must be governed by the 
law of Gibraltar, since the contractual obligations of the 
seller were all to be performed at that place. Again, if 
the performance of a contract consists in the payment 
of money, the payment must be made in the currency 
of the country in which the debtor is contractually 
bound to discharge his obligations.* 

(r) Presumption in favour of the law of the flag. 

Contracts of a maritime nature which have reference Maritime 
to a particular ship ma^ reasonably be regarded 
having an innate connexion with the legal system totubjectto 
which the ship itself is subject. The convenient and Saj 
intelligible presumption has, therefore, been estab- 
lished that contracts of affreightment, whether by 
charter-party or by bill of lading, and contracts of 
hypothecation, such as bottomry bonds, are prima facie 
governed by the law of the ship’s flag.* This was 

» [1924] A.C 514. 

* Adelaide Electric Supply Co. Ltd. v. Prudential Assurance Co. Ltd., 

[1934] A.C. 122; Broken Hill Proprietary Co. Ltd. v. Latham, [1933] 

I Ch. 373; Feist V. Sociiti Intercommunale Beige d'Electricitd, [1934] 

A.C. 161; Rex V. International Trustee, [1937] A.C. 500. 

* Lloyd x. Guihert (1865), L.R. i Q.B. irs; The Kamak (1869), 

L.R. 2 P.C. 505: The Gaetano and Maria {tSSz), 7 P.D. i, 137. 
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authoritatively resolved in the leading case of Lloyd v. 
Guiberti' where the facts were as follows: 

The plaintifF, a British subject, chartered a French ship 
at a Danish West India port for a voyage from Hayti to 
Havre, London or Liverpool at plaintiff's option. He shipped 
a cargo at Hayti for Liverpool. The ship, having sustained 
damage on the voyage, put into a Portuguese port, where the 
master borrowed the necessary money for repairs from X 
on bottomry of ship, freight and cargo. Upon arrival of the 
ship at Liverpool X took proceedings to enforce the bond, 
and since the ship and freight were insufficient to satisfy the 
bond, the plaintiff, as cargo owner, was oblig«^ to pay the 
deficiency. The plaintiff then sued the French owners to 
recover what he had paid. This suit would succeed if it were 
decided according to the law of England, of Denmark, of 
Portugal, or of Hayti, but it would fail if tested by French 
law. 

There can seldom have been a case in which a con- 
tract made contact with so many different legal systems. 
Important incidents occurred under the laws of Den- 
mark, of Hayti, and of Portugal ; the performance was 
consummated in England; and the ship herself was 
subject to French law. Strenuous efforts were made in 
argument to exclude French law, but they had no effect 
upon the Court of Exchequer Chamber. The law of 
England was dismissed, since the portion of the service 
that had to be rendered at Liverpool was so. inconsider- 
able that it was of no significance in determining the 
true nature and character of the contract.* Next it was 
demonstrated that, since the duties of the shipowner 
towards the plaintiff under the bottomry were regulated 
by the charter-party, the law of Portugal, qua the law of 
the place where the loan was made, could govern only 
the validity of the bond.* The claims of Danish law, as 
bein|^ the lex loci contractus-, were much pressed, for it 
was in a port of Denmark that the charter-party was 
made. A rigid adherence to this system of law, however. 


* See note 3 on p. 265. 


* p. 127. 


* At pp. 125-6. 
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was shown to be impossible in the case of shipping 
contracts. Talcing as an example the case of an English 
ship sailing from Southampton for Gibraltar and calling 
at Vigo, Lisbon, and Cadiz, the Court showed what the 
consequences would be were the locality of the various 
contracts to be the exclusive test. 

‘An Englishman going from Vigo to Lisbon on. the same 
voyage would be under English law as to crimes and all obliga- 
tions not connected with the contract of carriage, but under 
Spanish law as to the contract of carriage; and a Spaniard 
going from Lisbon to Cadiz during the same voyage would 
enjoy Portuguese law as to his carriage, and be subject to 
English law in other respects.’* 

No reliance was placed upon the law of Hayti. In the 
result, the Court, while recognizing that there might be 
exceptional cases, laid down the general rule that the 
law of the ship governs the contract of affreightment, 
and in accordance with this held that the rights of the 
plaintiff must be tested by French law. 

The presumption in favour of the law of the flag has 
its limitations. 

First, the claims of the law of the flag, though par- 
ticularly compelling in respect of contracts made by the 
master on a voyage that takes him perhaps to several 
different countries, are far less impressive if extended to 
the contract of carriage as a whole.* It frecjuently hap- 
pens, for instance, that the indorsees of a bill of lading 
do not know what the nationality of the carding ship 
is until they have become contracting parties by in- 
dorsement, and in such a case their intention to submit 
themselves to the law of the flag is not readily to be 
inferred.* 

Secondly, if the facts of the case and the surrounding 
circumstances clearly indicate a natural association be- 
tween the contract and some other system of law, the 

' At p. 128. 

* The Industrit, [1894] P. 58, 76; The Njegos, [1935] P. 90, 107. 

* The NjegBS, supra, at p. 106. 
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presumption in favour of the law of the flag is rebutted.* 
This is well illustrated by the case of The Industrie?- 

X, a London merchant, negotiated a charter-party in 
London with English brokers for the carriage of rice from 
India to England in a ship belonging to a German owner and 
carrying the German flag. The contract was made upon an 
ordinary English charter-party, which contained phrases 
peculiar to English law and which stipulated that freight 
should be payable in sterling. 

The Court of Appeal held that the deliberate choice of 
English legal expressions, coupled with the fact that the 
transaction was completed in London between two 
English houses, indicated a clear intention to make an 
English contract. 

(<f) Presumption in favour of that law which is most 
effective. 

The doc- It frequently happens that a contract which has refer- 
efficacy *nore legal systems contains a stipulation, 

the validity of which depends upon the particular legal 
system by which it is tested. 

Thus, in P. O. Steam Navigation Co. v. Shand.f it 
will be remembered that the clause exempting the com- 
pany from liability was valid by English law but void 
by the law prevailing in Mauritius. It is only reason- 
able to conclude that the parties intend their contract 
to be enforceable,^ and therefore in all such cases 
there is a strong presumption in favour of the system 
of law that will render the contract effective.® This 

‘ The Induitrie, [1894] P. 58; Aktiesehkab August Freuchen v. 
Steen Hansen (1919), i LL.L.R. 393; In re Missouri Steamship Co. 
(1889), 42 CLd. 321; The Adriatic, [1931] P. 241; The Njegos, 
[1935] P.90. 

^ [1894] P. 58. 

* (1865), 3 Moo. P.C. (N.S.) 272; supra, pp. 261-3. 

* South African Breweries v. King, [1899] 2 Ch. 173, i8r. 

* In re Missouri Steamship Co. (1889), 42 Ch.D. 321; Hamlyn 
V. Talisker Distillery, [1894] A.C. 202, 215; P. (sf 0 . v. Shand, 
supra. 
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doctrine, which may not inaptly be called the doctrine of 
efficacy and which is an application of the maxim of 
construction ut res magis valeat quam fereat, is of im- 
portance,* though it is not invariably applied.^ In fact 
a doubt may be expressed whether it is right in prin- 
ciple. If the proper law is the law with which the 
contract has the closest connexion, it would seem that 
the parties should not be allowed to avoid its provisions 
by mere proof that the contract is valid under some 
other law with which the connexion is not so close. 

It may be useful to illustrate the principles discussed Proper 
in this section by reference to what is generally called 
a ‘gold clause’. A gold clause is a provision that in these gou cUuse 
days of financial instability is frequently Incorporated 
in contracts of loan with the object of protecting the 
creditor against a depreciation of currency. It has been 
said that it may take any one of the following three 
forms :3 

(a) The gold clause proper which obliges the debtor to dis- 
charge his debt by the delivery of a certain quantity of gold. 

{h) The gold coin clause by which the only m^e of discharge 
is the payment of gold coins minted by a specified State. 

(f) The gold value clause. This distinguishes the substance 
of the debt from the currency in which payment must be 
made.* It fixes the amount of the loan at, say, ;^ioo, but 
provides that this shall be redeemed by the delivery of a 
quantity of paper or other money which would be equi- 
valent to *** ** specified standard 

of weight and fineness. 

The advantage to the lender of some such provision object of 
is obvious. In the case of In re Chesterman's Trusts,^ for 
instance, a German national borrowed 31,000 Reichs- 

* Tie NJegos, [1935] P. 90, 107. 

* Maritime Assurance Co. v. Assecuranz- Union von 1865 (1935), 

52 LL.L.R. 16. 

* Plesch, Tie Gold Clause, 2nd ed., p. v. 

* Schmitthofl^, Journal of Comparative Legislation and International 
Lava, xviii. 266-7; Wortlcy, 17 B.Y.I.L. (1936), 1 13. 

* [19*3] a Ch. 466. 
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marks in 19 ii from a Dutch bank. At that time the 
lender would have been entitled by German law to 
insist upon repayment in gold marks, but the law was 
altered after the outbreak of the war and it was provided 
that an obligation to pay a specified sum in Reichs- 
marks should be dischargeable by the delivery of paper 
marks to the same amount. The intrinsic value of 
31,000 paper marks in 1923, the date of the case, was 
far less than the value of 3 1,000 gold marks at the time 
of the loan, but nevertheless it was held by the Court 
of Appeal that payment in this depreciated paper 
currency was a valid discharge of the debt. Lord 
Sterndale exposed the difficulty of the appellants, the 
bank: 

The appellants argue that because at the time of the loan 
a payment of 31,000 marks could only be made in gold the 
document must be construed as a loan of marks payable in 
gold. I think there is a fallacy in this. If the appellants call 
in aid the German municipal law for the purpose of ascertain- 
ing what is a legal tender it must be the German municipal 
law for the time being — that is at the time of payment — and 
the state of that law at the time of the loan is immaterial.’' 

The bank, however, could have avoided the loss by 
the insertion in the contract of a gold value clause^ as for 
example by a provision that upon repayment the debtor 
should pay a sum in marks which would then purchase 
the gold contained in 31,000 gold Reichsmarks of the 
standard weight and fineness existing at the date of the 
loan. Under such a provision the nominal amount of 
the loan is constant, because the amount and fineness 
of the metal is determined once and for all, but the 
amount of currency required for its repayment may 
vary. 

Determina- The first task of a Court which is required to con- 
pi^/uw ®ider an international contract containing a gold clause 
is to ascertain the proper law which governs the con- 
tract of loan. Whether the borrower is a sovereign 
* [19*3] 3 Ch. at p. 478. 
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State, a corporation, or a private person, the proper law 
must be ascertained according to those rules and con- 
siderations that apply to a contract of any kind. The 
judicial view until recently, based upon the maxim that 
a sovereign is presumed to submit only to his own law, 
was that the proper law of a contract of loan negotiated 
by a State, whether in its own or in a foreign country, 
is necessarily the law of that State,* but it has now been 
held by the House of Lords that the sovereign nature 
of the borrower, though a factor of great weight, does 
not conclusively determine the governing law.* Two 
factors of especial importance are the place where the 
loan is issued and the currency in which it is repayable. 

A leading case on the subject is Rex v. International 
Trustee^^ where the facts were these: 

In 1917 the British Government issued in America certain 
gold notes, convertible at the will of the holders into gold bonds, 
repayable at the option of holders cither in New York or inr 
London, and if in New York repayment to be made in gold 
coin of U.S.A. of the standard of weight and fineness existing 
on February 1st, 1917. The bonds were secured by a pledge 
agreement under which the borrowers deposited with an 
American company certain securities. 

It was held, both by the Court of first instance and 
by the Court of Appeal that the contract between the 
British Government and a bond-holder was governed 
by English law, though presumably this finding was 
based solely upon the fact that one of the contracting 
powers was the Crown. The House of Lords came 
to the opposite conclusion. The circumstances atten-' 
dant upon the issue of the loan demonstrated almost 

* InternathHalTruUeefortieProUctioHofBaulAolJersy.Rex{i<)‘if>), 
53 T.L.R. 83 following dicta in SmitA v. iVegutlin (1869), L.R. 8 Eq. 
198, 313-13: and Gooimin v. Robarts (1875), L.R. 10 Each. 337, 494. 

* J?#Arv. [1937] A.C. 500. ForaSwe^shdeci* 

sion to the same effect see 18 pp. 313-31. 

* [*937] A.C. See also Adelaide Electric Supply Co. v. Prudential 
Assurance C0., [1934] A.C. 133; 17 B.Y.IA,. (1936), pp. 130-9; j8 
B,Y,I,L. (1937), pp. 313-31. 
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irresistibly that according to the presumed intention of 
the parties the contract was to be subject to the law of 
New York. The original notes were issued in America, 
they were expressed in terms of American currency, if 
repaid in America their value was to be estimated by 
reference to American coins, they were secured by a 
pledge agreement made and performed in America, 
and the bonds into which the notes were later converted 
were registrable and transferable only in New York. 
The true position was stated by Lord Maugham : 

T am, I think, fully justified, on a consideration of the 
documents themselves, read in the light of the surrounding 
circumstances, not omitting the fact that the borrower was 
the Government of the United Kingdom, in concluding, 
first, that the intention of all parties to the contract of loan 
effected by the offer and acceptance of the secured notes was 
that it should be governed by the law of New York; and 
secondly, that it is impossible to come to the conclusion that 
the proper law of the contract embodied in the bonds was not 
the same law as that which governed the issue and acceptance 
of the notes. It follows, therefore, that the law of New York 
State applies to the bonds, and that, if the New York option 
is exercised, the obligation of the Government is simply to 
pay that which in New York it is liable to paj' in respect of 
the bonds. . . .* 

How gold The next task of the Court is to construe the parti- 
'cons'true^d clause and to ascertain its correct meaning, 

according to the proper law of the contract. In other 
words the question is whether the clause is a gold clause 
proper, a gold coin clause, or a gold value clause, and 
in order to decide this the practice of the English Courts 
has been to consider the terms in which the contract is 
expressed and the surrounding circumstances that were 
present to the minds of the parties at the time of the 
loan.^ This no doubt is the correct method if the proper 
law of the contract is English law, but where this is not 

* [1937] 2 All E.R. at p. 191. 

* Rex V. Internatimai Trustee, [1937] A.C. 500. 
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the case there can be no doubt in principle that the 
clause should be assigned to that class to which it is 
assigned by the foreign proper law.* In Feist v. Societi 
Intercommunale Beige d' Electricite,^ where the proper law 
of the contract was English, the facts were these : 

In 1928 a Belgian company issued loan bonds which 
provided for the repayment of the capital and for payment of 
interest ‘in sterling gold coin of the United Kingdom of or 
equal to the standard of weight and fineness existing on the 
first day of September, 1928.’ One of the terms provided 
that the bonds should be construed and the rights of the parties 
regulated according to the law of England as a contract made 
and to be performed in England. 

Farwell J. and the Court of Appeal held that this 
clause determined, not the measure of the borrower’s 
liability, but the mode in which the debt was discharge- 
able, i.e. by payment of gold coins, and that as at the 
date of the action bank-notes were legal tender in Eng- 
land, the lender must be satisfied with notes to the 
nominal value of the loan. According to this view the 
clause was intended by the parties to be a gold coin 
clause. Lord Russell of Killowen, however, who deli- 
vered the unanimous judgment of the House of Lords, 
reached the opposite conclusion. He demonstrated that 
the parties could not have intended the words of the 
clause to bear their literal meaning, for at the time of 
the issue of the bonds bank-notes had been substituted 
for gold as legal tender and gold coin was substantially 
no longer in circulation. In his view the object of the 
clause was to guard against the departure of England 
from the gold standard. The clause referred, not to 
the mere mode of payment, but to the measure of the 
borrower’s obligation. 

‘I think*, he said, ‘that the parties are referring to gold coin 

' This was not done by the House of Lords in Rex v. The International 
Trustee, [1937] A.C. 500 ; 18 B.T.I.L. (1937), p. 219 . 

* Feist V. SociM Intercommunale Beige d'ElectricitI, [1934] A.C. 
161. 
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of the United Kingdom of a specific standard of weight and 
fineness, not as being the mode in which the company’s 
indebtedness is to be discharged, but as being the means by 
which the amount of that indebtedness is to be measured and 
ascertained.’* 

Tenaency Thus in this casc the words were construed to be 

^VoTtrlcIs ^ gold value clause. In fact the strong tendency at 
asgoia the present moment is to construe all such provisions 
clauses value ckuses if this is reasonably possible, 

in order that adequate protection may be afforded to 
lenders. 

‘These gold clauses’ — said Lord Russell of Killowen in a 
later case — ‘have come under the review of judicial tribunals 
in many countries, and the Feist construction has prevailed, 
in that they are generally regarded merely as clauses to protect 
one of the contracting parties against a depreciation of the 
currency. It would, I think, be regrettable if a uniformity 
in this respect did not prevail and that a different construction 
should be applied, except in cases where the Feist construction 
is expressly excluded.’* 

A modern The words ‘cxprcssly excluded’ cannot, of course, be 
^decision taken literally, for it is obvious that a ‘different con- 
struction’ must prevail if this represents the clear, 
though implicit, intention of the parties. Thus, in a 
more recent case, bonds which had been issued by a 
Canadian company in 1884 provided that the company 
should pay each bondholder ‘the sum of ;^ioo sterling 
gold coin of Great Britain of the present standard of 
weight and fineness at its agency in the citjr of London’.^ 
Hilbery J., in construing this as a gold coin clause, held 
that he could not depart from its literal meaning and 
treat it as a gold value clause, for the circumstances 

* At p. 172. 

* Rex V. International Trustee, [1937] a All E.R. at p. 179. 

* British and French Trust Corporation v. Neto Brunswick Railway 
Co. (1936), 154 L.T. 191; [1936J I All E.R. 13: criticized by B. A. 
Wortley, B.Y. 1 .L, 1936, p. 128; and see Petition of Right of Inter- 
national Trustees for the Protection of Bondholders Aktiengesellschaft 
(» 935 ). *54 L.T. 56. 
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present in the Feist Case were absent here, and in parti- 
cular the possibility of Great Britain going off the gold 
standard would not have occurred to the parties in 1 884. 
The learned judge, in comparing Feist's Case with the 
one before him, said: 

‘The date was 1884 — ^and this at least is certain, that in 
1 884 those special matters which Lord Russell found in the 
circumstances surrounding the issue of the bond in the Feist 
Case were not the circumstances in which the bond now 
before me was issued. On the contrary, either party to a 
bond for /|ioo issued in 1884 might have contemplated and 
probably did contemplate a payment being made, if demanded, 
by (,100 in gold sovereigns.’* 

Thus the creditor received only paper pounds instead 
of gold sovereigns or the value thereof. 

Having ascertained the meaning of the gold clause in 
question it remains for the Court to decide whether it 
can be legally implemented according to the proper law 
that governs the discharge of the obligation. The duty 
of the borrower is to pay that sum of money which, 
according to the provisions of the proper law that 
governs repayment, he is liable to pay. Effect must be 
given to the state of that law, not at the time of the 
original loan, but at the time of repayment. The sub- 
ject may be illustrated by reference to two cases, both 
concerned with gold value clauses, that we have already 
considered. 

In Feist's Case.^ where the obligation was to repay 
the loan ‘in sterling gold coin of the United Kingdom 
of or equal to the standard of weight and fineness 
existing’ in 1928, the date of the loan, it was held that, 
though by 1932, the date of repayment, a later English 
statute had substituted paper for gold as the means of 
payment, and though the paper pound was of less value 
than the 1928 pound, yet the borrower must pay as 
many paper pounds as represented the gold value, 

' [1936] I All E.R.atp. 19. 
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of discharge 
of obliga* 
tion 
governs 
repayment 


® ^upra^ p. 273. 
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according to the 1928 standard of weight and fineness, 
of the nominal sum due to the lender. 

The same result would have been reached in Rex v. 
International Trustee^ but for the fact that the currency 
legislation between the date of the loan and the term of 
repayment took a different course in America from that 
which was enacted in England. The Joint Resolution 
of Congress had enacted that: 

Every provision which purports to give a creditor a right to 
require payment in any amount in money of the United 
States measured by gold is contrary to public policy, and 
every obligation containing such a provision shall be discharged 
upon payment, dollar for dollar, in any coin or currency 
which at the time of payment is legal tender. 

There was no option, therefore, but to hold that, 
since the proper law of the contract was the law of New 
York, the obligation of the borrower was discharged 
by the payment in the existing American currency of 
the nominal amount of the bonds. 

3. Illegality 

Proper law It appears, then, that the nature, effect, and inter- 
'*ciu^veiy pretation of a contract is governed by the proper law 
fovem and by the proper law alone. As we have seen, however, 
when an issue of illegality arises, not only the proper 
law, but also other legal systems with which the con- 
tract may be connected, have to be considered. The 
English law upon the subject is as follows. 

I. Contract First, it is axiomatic that a contract which is illegal 
iiiepiVy proper law cannot be enforced in England. The 
proper law dearth of authority for this proposition is not surprising, 
for few would be bold enough to sue on a contract that 
is prohibited by the legal system to which it properly 
belongs, but it is clear that if such matters as the validity 
of a clause exempting a carrier from liability must con- 
form to the proper law,* then like conformity must exist 
* Supra^ p. 271. 

^ See> e.ga, P, 0 . Steam Navigation Co. v. Shandy supra, p. 261. 
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in the more serious case of illegality. Westlake* sup- 
ports the proposition by the case of Hertz v. Riera? 

In that case, A and B, two Spanish subjects resident in 
Spain, entered into an agreement at Madrid by which A, 
who had contracted to supply the Spanish Government with 
tobacco for live years, undertook to allow B a share of the 
profits. Several years later A was sued in England by the 
personal representatives of B for breach of this agreement. 

He successfully raised the plea, however, that the agreement 
was illegal and void by Spanish law, since, at the time when 
it was made, B held an office of trust under the Spanish 
Government. 

Secondly, there is high authority for the proposition 2. Con- 
that illegality by the lex loci solutionu is fatal.^ If the [nuejia by 
performance of the contract, either in whole or in part, tYiciexiod 
IS illegal by the law of the country in which it is to be 
completed, it cannot be enforced in England. As was 
said by Scrutton L.J. in a leading case: 

‘Where a contract requires an act to be done in a foreign 
country, it is, in the absence of very special circumstances, an 
implied term of the continuing validity of such a provision 
that the act to be done in the foreign country shall not be 
illegal by the law of that country. This country should not 
in my opinion assist or sanction the breach of the laws of other 
independent states.’^ 

In a later case Lord Wright remarked that the prin- 
ciple ‘is too well established now to require any further 
discussion’.^ In the case from which the words of 
Scrutton L.J. are taken : 

* S. 215. * (i84o)» II Sim. 318. 

3 Raili Brothers v. Compania Naviera Sota y Axnar^ [1920] i K.B. 

614; aff. [1920] 2 K.B. 287; Fosters, Driscoll^ [1929] i K.B. 470; 

Dist. Continental Lines Sociiti Anonyme v. Holt lA Sons^ [1932] 43 
LL.L. Rep. 392; Kursellv. Timber Operators and Contractors^ [*927] 

I K.B. 298, 313. 

* Ral/i Brothers v. Compania Naviera^ supra^ at p. 304. 

* International Trustee v. Rex^ [ 1 936] 3 All E.R. 407, 429. Probably 
the view of Lord Wright will prevail, but nevertheless there is much 
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An English firm, by a contract the proper law of which 
was English, chartered a ship from Spanish owners to carry a 
cargo of jute from Calcutta to Barcelona. One half of the 
freight, at the rate of ,^50 a ton, was payable at Barcelona. 
At the time when this payment fell due the Spanish Govern- 
ment had issued a decree ordaining that freight on jute should 
not exceed a sum which was considerably lower than £$0 
a ton, and the charterers, therefore, tendered the lower 
figure. 

It was held by the Court of Appeal on these facts that 
the owners were entitled to demand, not the contractual 
freight, but only freight as fixed by Spanish law. 
Lexioci It has been suggested that a contract which is illegal 
«5 suchnot by the law of the country where it is made cannot be 
material enforced in England.* Bold and sweeping statements of 
this nature are seldom tenable in Private International 
Law. This particular one, at any rate, derives little 
confirmation from the decisions usually cited in its 
favour, since they were concerned with cases in which 
the /ex loci contractus was also the proper law.^ The 
casual place of completion cannot -per se raise legal 
effects. It is academic and impracticable to suggest that 
a contract must be regarded as a nullity everywhere 
merely because it happens to have been made in a 
country by the law of which it is illegal. ‘If a letter, by 
which a contract between an Englishman in London 
and a Swiss firm in Lucerne is accepted, is posted in 
Milan where the making of the contract would be 

force in the contention of Dr. F. A. Mann (18 B.Y.I.L. (1937). pp. 
107-13) that the principle is non-existent. He maintains that Foster 
V. Driscoll, supra, exemplifies the enforcement of an English rule of 
public policy, and that the Ralli Case turns upon the English doctrine 
of subsequent impossibility. The proper law of the contract was 
English and by English law a contract is subject to the implied condi- 
tion that it shdl be legal to do the agreed act in the place where it has 
to be done; see e.g. Scrutton L.J. at pp. 300-1. 

* Foote, p. 402; The Torni, [1932] P. 78, 88, per Greer L.J. 

* Quarrierv. Colston (1842), i Phill. 147; Saxhy v. Fulton, [1909] 
2 K.B. 208; Branley v. S.E. Ry. Co. (1862), 12 C.B. (N.S.) 63. 
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unlawful, while nothing would be unlawful if the letter 
had been posted either in London or in Lucerne’, the 
suggested rule would render the contract unenforceable 
in England.' Such a conclusion would be highly in- 
convenient, if not derisory. Lord Halsbury once pro- 
pounded an obiter dictum to the effect that if the lex loci 
contractus prohibits altogether a certain contract, then a 
contract of that kind made in that place is void all over 
the world, 2 and in the more recent case of The Torni 
this dictum was taken by Greer L.J. to represent the 
law.3 It seems reasonably clear, however, that the 
ratio decidendi in this latter case was not the mere 
illegality of the contract by the lex loci contractus.*' 

The conclusion, then, is that a contract which is Overriding 
illegal by the proper law, or, in the present state of the 
authorities, by the lex loci solutionis^ is unenforceable in puWic 
England. It is sometimes said that a contract is also 
unenforceable in England if it is tainted with illegality 
by English law,* but all that this means is that as regards 
proceedings in this country the English doctrine of 
distinctive policy overrides all other considerations. 

The mere fact that a contract would be regarded as 
illegal if it were governed throughout by English law 
is not fer se a bar to its enforcement in this country, 
but it is certainly unenforceable if it infringes the 
English principles of distinctive policy, whatever view 
may be taken by the proper law, or the lex loci contractus 
or the lex loci solutionis. There is no need to add any- 
thing to the account already given of the extent to 
which this doctrine of distinctive policy operates,^ 
except to observe that it has been freely applied to 
contracts. Thus the following contracts, all of which 

' 18 B.T.I.L. (1937), p. 104. 

* In re Missouri Steamship Co. (1889), 42 Ch.D. 321, 336. 

» [1932] P. 78, 88. 

* Supra, p. 2525 \%B.Y.I.L, (1937), pp. 105-7. 

* Ndson, Private International Law, p. 261. 

* Supra, p. 136 ct seqq. 
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were valid by the proper law, have been held to be 
unenforceable: a champertous agreement;* a contract 
to facilitate a divorce, ^ to stifle a criminal prosecution^ 
or to supply goods to an enemy subject-/ an under- 
taking by a putative father to maintain his ille|;itimate 
child;® an agreement between divorced parties that 
their child should remain under the care of the wife;* 
and contracts vitiated by duress or coercion.’ 

Wagering In conncxion with the present topic mention should 
contracts made of wagering contracts, for, though they are 
not illegal in the view of English law, it is arguable that 
an English Court ought never to afford a remedy for the 
recovery of money which has been won by gaming, or 
deliberately lent for gaming purposes, even though the 
transaction took place in a country where it is legal and 
enforceable.* Such arguments, however, have not 
prevailed, and the rule is now settled that money won 
at play, or lent for the purposes of play, can be recovered 
by action in England, provided that it is recoverable in 
the country where it was lent or won.* But this indul- 
gence, though granted where the action is brought upon 
the consideration, i.e. upon the debt itself, is of course 
withheld where English law is the proper law of the 
matter in issue. A debtor who has given a cheque or 
other security in respect of the money can be sued in 
England upon the consideration, but not upon the 

■ Grells. Levy i6 C.B. (N.S.) 73. 

^ Hope V. Hope {1%$^), 8 Dc G. M. & G. 731, supra, p. 147. 

’ Kaufman v. Gerson, [1904] i K.B. 591 ; SocHH des HSte/s R/unh 
V. Ha-.cker (1913), 29 T.L.R. 878. 

Dynamit Aktiengesellsckaft v. Rio Tinto Co. Ltd., [1918] 
A.C. 292. 

5 In re Macartney, [1921] i Ch. 522. 

® Hope V. Hope, supra. 

’ Kaufman v. Gerson, supra', Soci/ti des HStels Riunis v. Hateker, 
supra. 

* Sec, e.g., Saxiy v. Fulton, [1909] 2 K.B. 208 at p. 232; Moults v. 
Chcen, [1907J i K.B. at p. 756. 

’ Robinson v. Bland (1760), 2 Burr. 1077; Quarrier v. Colston 
(1842), I Ph. 147; Saxby v. Fulton, [1909] 2 K.B. 208. 
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security if the security is subject to English law.* This 
is well illustrated by Moults v. Owen.^ 

In that case the defendant gave to the plaintiff in Algiers 
a cheque drawn on an English bank for money which he had 
borrowed from the plaintiff in order to play at baccarat in 
the local club. The loan and the cheque were enforceable by 
the law of France. An action was later brought in England 
upon the cheque. 

It was held that the action must fail, since it was brought 
upon an instrument which, owing to the fact that it was 
payable in England, was intended to be governed by 
English law. 

‘In other words,’ said Kennedy L.J., ‘apart from authority 
and going to the principle, we have a transaction the parties 
to which had agreed to treat the lex loci solutionis as the law 
by which it was to be governed; that is really the plain reason 
of the thing.’* 

The decision in fact exemplifies the main rule that 
illegality by the proper law invalidates a contract. 

Incongruous though it may seem, one result of draw- 
ing this distinction between a security and the contract 
in respect of which it has been given, is that a person 
who receives an English cheque in payment of a gam- 
bling loan made in a country where gambling is lawful 
may disregard the cheque and successfully maintain an 
action in England upon the original contract of loan.^ 
The mere fact that a lender takes an unenforceable 
security does not prevent him from recovering the 
money. 

4. Discharge 

There can be no doubt on principle that the question 
whether a contract has been discharged by some act or 

' Moults V. Owen, [1907] i K.B. 746. 

* Saxby V. Fulton, supra, at p. 233. 

* SocUti Anonyme des Grands £tailissements du Touquet Paris- Plage 
V. Baumgart, [1927] W.N. 785 96 L.J. (K.B.) 789; Dist. Carlton Hall 
Club V. Laurence, [1929] 2 K.B. 153. 
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event is one which must be determined by the proper 
law. The causes of discharge are diverse in character, 
but most of them are so inseparably connected with the 
obligation of the contract that it is only compatible with 
logic to subject them to the legal system which governs 
the obligation. This is true of performance, breach, 
supervening impossibility and substituted agreement. 

The English authorities have come to the same con- 
clusion, though the language in which the principle has 
been judicially stated tends to mislead unless it is care- 
fully examined. Most of the cases have been concerned 
with discharge by bankruptcy. This subject is dealt 
with later,* but it may be said here that, except where 
the general rule is distorted by the operation of an 
Imperial Statute, the authorities are unanimous in hold- 
ing that an order of discharge in bankruptcy is in- 
effective unless it is made under that legal system which 
represents the proper law of the debt or other liability 
in question. In the leading case Lord Esher used 
words which ascribe sovereignty to the proper law in 
all cases of discharge and not merely in the case of 
bankruptcy. 

Lord ‘The general rule as to the law which governs a contract 
Esher’s Jg that the law of the country, either where the contract is 

ofVhruw made, or where it is to be so performed that it must be 

considered to be a contract of that country, is the law which 
governs such contract; not merely with regard to its construc- 
tion, but also with regard to all the conditions applicable to 
it as a contract, I say “applicable to it as a contract” to exclude 
mere matters of procedure, which do not affect the contract 
as such, but relate merely to the procedure of the Court in 
which litigation may take place upon the contract. The 
parties are taken to have agreed that the law of such country 
shall be the law which is applicable to the contract. There- 
fore, if there be a bankruptcy law, or any other law of such 
country^ by which a person who would otherwise be liable 
under the contract would be discharged, and the facts be such 
as to bring that law into operation, such law would be a law 
* Infra, pp. 489-91. 
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affecting the contract, and would be applicable to it in the 
country where the action is brought.’* 

In another bankruptcy case it was said by the Court 
that a liability ‘arising in any country’ may be dis- 
charged by the laws of that country, and that a discharge 
by the law of a country other than that in which the 
liability arises is ineffective.^ It may be objected to these 
judicial statements that they do not refer in express 
terms to what is now usually called the ‘proper law’, 
but it is unquestionable that in both cases the Court had 
this system in mind. It is essential to remember that 
judges, especially in the older cases, do not always refer 
to the proper law of a contract in the exact terms usually 
employed by jurists. But when such phrases as ‘the law 
of a country in which a contract arises’ are used, or 
when an apparently undue stress is laid upon some 
particular presumption, it is safe to assume that the 
language is meant to indicate the proper law. 

The decisions that have been concerned with causes instance, 
of discharge other than bankruptcy are scanty, but they 
clearly appear to refer the matter to the proper law of 
the contract.3 

Thus in one case where a bill of exchange had been drawn 
upon an English bank by an Austrian merchant at Trieste, 
the question arose whether the payment made by the drawer 
in Austria of a sum less than the whole amount of the bill 
operated as an accord and satisfaction. 

The Court held that this question must be determined 
by Austrian and not by English law.+ Again in Swiss 
Bank Corporation v. Boehmis^e Industrial Bank,^ a Swiss 

* Giiis V. SociM Industrielle tt Commerciale des M^iaux (1890), 

25 Q.B.D. 399, 405; infra, p. 491. 

* Ellis V. McHenry (1871), L.R. 6 C.P. 228, 234. 

* Ral/i V. Dennistoun (i 85 1), 6 Ex. 483, 493-4; Taylor v. Holland, 

[1902] I K.B. 676, 682; Swiss Bank Corporation v. Boehmische 
Industrial Bank, [1923] I K.B. 673 ; Perry v. Equitable Life Assurance 
Society of the United States of America (1929), 45 T.L.R. 468. 

* Rain V. Dennistoun, supra. * [1923] i K-B. 673. 
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bank, having recovered judgment in England against 
a Czechoslovakian bank, issued a garnishee summons 
in order to attach a sum of money which a London bank 
owed to the judgment debtors. The London bank met 
these proceedings with the plea that, if they were com- 
pelled to pay they might still be sued by the judgment 
debtors in Czechoslovakia for the same sum. This 
plea failed. The Court of Appeal held that the debt, 
having arisen in this country, was subject to English 
law, and that therefore the discharge granted by that 
law to a garnishee who is compelled to pay over a sum 
of money would, in accordance with the principles 
of Private International Law, be recognized in other 
countries. 

M»y be As we havc seen there may be more than one proper 

«>e”ro^r ^ contract, a position that most usually arises 
Uw where a loan is repayable in more countries than one.* 
Moreover, the lex loci solutionis^ even though it is not 
the proper law of the contract as a whole, may render 
it impossible for discharge to be effected in the manner 
arranged by the parties.* 

Extinction It must bc noticcd that extinguishment of an obliga- 
statJtMof ^‘0** under Statutes of Limitation is not germane to the 
Limiution subject of discharge. That method of extinction is 
*di^«ent governed exclusively by the lex foriy since according to 
rule* English law the true efect of such statutes is that after 
the lapse of a defined period they deny the procedure 
of the Courts to litigants.* 

* Supra, pp. 257-8. 

* See for example; Ralli Brother i v. Compaiia Naviera Seta y 
Aznar, [1920] i K.B. 614, supra, p. 278; British and French Trust 
Corporation v. Nete Brunswick Ry. Co., [1936] i AH E.R. 13, supra, 
p. 274. 

1 For the treatment of this subject see in/ra, pp. 638-43. 



CHAPTER IX 

NEGOTIABLE INSTRUMENTS 

1. Formal validity. Pages 285-®. 

2. Interpretation. Pages 288-90. 

3. Presentment, protest and notice of dishonour. Pages 290-3. 

N egotiable instruments, since they represent Negotiable 
the medium by which the trade of the modern . 
world is conducted and financed, are a fertile source of fr^uent 
problems that can be solved only by a reference to 
Private International Law. A bill of exchange drawn 
in England may be accepted in one foreign country, 
indorsed in another, and dishonoured in yet another; 
a foreign bill, exhibiting variations from its English 
counterpart, may circulate in the United Kingdom; and 
a bill that has been the subject of a series of purely 
foreign transactions may raise an issue in English litiga- 
tion. Moreover, the English law of negotiable instru- 
ments differs considerably from that of other countries, 
and though there is no topic which more urgently 
requires a unification of the law throughout the world 
this is a goal which has yet to be reached. It was Variation! 
agreed by Conventions made at Geneva in 1930: {a) to j," 
adopt a uniform law for bills of exchange and promis- woru 
sory notes ; {b) to settle questions of Private International 
Law arising in connexion with bills and notes; and (c) to 
unify the rules concerning stamp duties.* The United 
Kingdom, however, has adopted only the last conven- 
tion.* What increases the difficulty of the present 
inquiry is that the Bills of Exchange Act, 1882, in a 
section which is often ambiguous and at times un- 

* League of Nations Series II, C. 360, M. 151, 1930 II. For an 
article on {h) see Dr. H. C. Gutteridge in Tbe ’Journal of Comparative 
Le^slatien and International Law, xvi. 53. 

* There are two conventions, one relating to cheques, the other to 
bills of exchange and promissory notes. 
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intelligible, has attempted to codify the English rules 
of Private International Law on the subject.’ 

We will now deal with the law enacted by the Bills of 
Exchange Act under the following heads : 

1. Formal validity. 

2. Interpretation. 

3. Presentment, protest, and notice of dishonour. 

The question of what law governs the transfer of a 

negotiable instrument is discussed in a later chapter.* 

I. Formal validity of the bill and of the supervening 
contracts. 

Lex loci It is enacted that the formal validity of a bill, drawn 
eontracha Q,jg country and accepted, negotiated, or payable in 
another, shall be determined by the law of the place of 
issue, and that the formal validity of each supervening 
contract, such as acceptance or indorsement or accep- 
tance supra protest, shall be determined by the law of 
the place where the contract is made.* 

Meaning Thc ‘place of issue’ does not necessarily coincide with 
the place where the bill is written out or signed by the 
drawer, for since ‘issue’ means the first delivery of a 
bill, complete in form, to a person who takes it as a 
holder, ♦ the place of issue is where the first delivery is 
made. Again, the place where each supervening con- 
tract is made is the place where that contract is com- 
pleted by delivery.* 

The lex loci contractus in the rigid sense indicated 
above, therefore, exclusively regulates formalities, and 
determines, for instance, whether a bill is unconditional* 

■ Bills of Exchange Act, 1882, s. 72. 

® Infra, p. 458 et seqq. 

’ BillsofExchange Act, 1882, s. 72 (i). ♦ Ibid. s. 2. 

s Chapman v. Cottrell 34 L.J. Ex. 186. 

* Guaranty Trust Co. of New York v. Hannay, [1918] i K.B. 43 
(bill drawn in America on English bank); the Court of Appeal, [1918] 
2 K.B. 623, held, however, that the bill was unconditional both by 
English and by American law and that the question which law applied 
did not arise. 



INTERPRETATION 187 

or whether an indorsement is made in due form.* The 
formalities of the lex loci contractus are not merely 
sufficient but essential, and owing to the positive terms 
in which the section is drafted the general rule that the 
formalities of the proper law are sufficient* cannot be 
extended to a bill of exchange. 

The statute, however, raises two exceptions to the Exceptions 
predominance of the lex loci contractus. 

First, a bill issued out of the United Kingdom is not (•) Foreign 
invalid by reason only that it is not stamped in accord- 
ance with the law of the place of issue.* On the principle 
that claims based on foreign revenue laws will not be 
enforced,^ it has long been the rule that a contract 
made abroad is not void in England merely because it 
lacks the stamp required by the law of the place where 
it was made, unless, indeed, that law provides that an 
unstamped instrument shall be absolutely void.® Hav- 
ing regard to the terms of the Act, however, it would 
seem that even in this last case a bill of exchange will 
not be invalid in England. 

Secondly, a bill issued out of the United Kingdom, 00 English 
which is formally valid according to the law of the 
United Kingdom, though not according to the law of foreign 
the place of issue, is, for the purpose of enforcing pay- 
ment thereof, valid as between all persons who negotiate., 
hold, or become parties to it in the United Kingdom.^ The 
object of this exception, presumably, is to remove 
impediments from negotiability, for if the validity of a 
foreign bill depended upon its flawlessness by the law 

* Koechlin et Cie v. Kestenbaum, [1927] i K.B. 889; infra, p. 462. 

* Supra, p. 243. 

* S. 72 (i), proviso (<»). 

Supra, pp. 135-6. 

* Bristow V. Sequeville (1850), 5 Ezch. 275, 279; James v. Cather- 
te'W(i823), 3 D. & R. 190. The two Geneva conventions mentioned 
above, p. 285, provide that no cheque, bill of exchange or promissory 
note is to be absolutely void for want of a stamp, though it may be made 
unenforceable until stamped. 

® Bills of Exchange Act, 1882, s. 72 (i), proviso (Ji). 
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of the place of issue, its negotiation in this country 
would be a hazardous matter. 

If, for instance, a bill in the English form is drawn in 
France on an English drawee, indorsed in blank by the drawer 
in France, and later indorsed in England to the plaintiff, the 
acceptor cannot refuse payment merely because an indorse- 
ment in blank is void by French law.* 

It must be noticed, however, that the operation of the 
exception is restricted in two respects. 

In the first place, a holder who relies upon the excep- 
tion must prove that both he and the person against 
whom he seeks to enforce payment became parties to the 
bill in the United Kingdom. In the example given 
above, for instance, the plaintiff would be unable to rely 
upon the exception as against the French drawer. 

In the second place, the exception is limited to a suit 
in which the plaintiff seeks to enforce payment of the 
bill. It has been held, for instance, that an action 
brought by a holder for a declaration that he is not liable 
to repay the amount received by him from the acceptor 
is not an action for ‘enforcing payment’ within the 
meaning of the Statute.* The point, however, is not free 
from doubt.* 

2. Interpretation. 

Lex loci The Bills of Exchange Act, 1882, provides that: 

contractus , . r 1 1 • • i 

governs The interpretation of the drawing, indorsement, acceptance 

or acceptance supra protest of a bill, is determined by the law 

of the place where such contract is made/ 

The general rule, as we have already seen, is that the 
interpretation of contracts is governed by the proper 

* Cp. In re Marseilles Extension Ry. Land Co. (1885), 30 
Ch.D. 598, where, however, the bills were drawn before the Bills of 
Exchange Act came into force. The French law was altered in 1922. 

* Guaranty Trust Co. of New York v. Hannay^ [1918] i K.B. 43, 
Bailhache J.; but see Scrutton L.J. in the Cdurt of Appeal, [1918] 
2 K.B. 623, 670, where the case was decided on a different ground. 

^ Falconbridge, Banking and Bills of Exchange^ pp. 8 1 i-i 2. 

^ S. 72 (2), 
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law, which, in the case of a contract made in one country 
to be performed in another, is presumed to be the lex 
loci solutionis^ On general principles, therefore, a bill 
accepted in one country but made payable in another 
ought to be interpreted according to the law of the 
place of payment. Nevertheless, it is clear that the Act 
has laid down an arbitrary rule for bills of exchange. 

All questions of interpretation must be governed 
exclusively by the lex loci contractus. 

If, for example, a bill accepted in Nova Scotia is made 

payable in London, the question whether the acceptance is 

general or qualified is determinable by the law of Nova Scotia.* 

This departure from principle is not in fact a serious 
matter, for the presumption in favour of the lex loci 
solutionis would normally arise only if a bill was drawn 
or accepted in one country and made payable in another; 
it would not arise merely because the drawing and one 
or more of the supervening contracts were made in 
different countries. 

The serious difficulty is to ascertain the sense in Me.ningof 
which the word ‘interpretation’ is employed by the Act. 
Normally, interpretation indicates the process by which 
certain expressions are construed and their legal mean- 
ing determined, as occurs for instance, where it is 
decided that the words written by an acceptor indicate 
a qualified acceptance. But, unfortunately, there is high 
judicial authority for the view that interpretation in the 
present section covers, not merely questions of construc- 
tion, but also questions relating to the legal effect, i.e. 
to the essential validity, of the various contracts con- 
tained in a bill.^ If this is true it means that whether, 

‘ Supra, pp. 263—5. 

* Cp. Sanders v. St. Helens Smelting Co. (1906), 39 Nova Scotia 
L.R. 370, cited Byles on Bills, p. 310. The facts have been altered in 
the text. 

* Alcock V. Smith, [1892] i Ch. 238, 256; Embiricos v. Anglo- 
Austrian Bank, [1905] i K.B. 677, 683, 686; Koechlin et Cie v. 
Kestenbaum, [1927] i K.B. 889, 899. 

4431 


u 
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Inland bill 
indorsed 
abroad an 
exception 
to general 
rule 


sav, an indorsement constitutes an effective transfer of 
a oill must in all cases be determined according to the 
law of the place where the endorsement was completed. 
The subject of transfer, however, is a difficult matter 
that will be discussed below.* 

The Act makes one exception to the exclusive 
sovereignty of the lex loci contractus. It provides that: 

Where an inland bill is indorsed in a foreign country, the 
indorsement shall as regards the payer be interpreted accord* 
ing to the law of the United Kingdom.* 


An inland bill is one which is both drawn and payable 
within the British Islands, or drawn within the British 
Islands upon some person resident there. Any other 
bill is a foreign bill.* This exception confirms the early 
decision of Lebel v. Tucker,* where 


a bill drawn, accepted, and payable in England was transferred 
to the plaintiff in France by an indorsement which, though 
valid by English law, was insufficient by French law. 

It Was held that payment could be recovered from the 
acc^tor. It must be observed that, since the provision 
is effective only ‘as regards the payer’, it does not apply 
to a dispute where two parties claim as holders of a bill 
indorsed abroad.* 


3. Presentment, protest, and notice of dishonour. 

Internal When a bill is dishonoured by the failure of the 
England acccpt Or to make payment, a holder im- 

concerning mediately gets a right of recourse against the drawer and 
dishonour indorsers, but in order to enforce this right he is, as 
a general rule, required by English law to give due 
notice of dishonour to the drawer and to each indorser, 
and, in the case of a foreign bill, to cause it to be pro- 

* Inf ray p. 458 et seqq. For a most instructive account of the diffi- 
culty see Falcon bridge. Banking and Bills of Exchangty pp. 814-25. 

* S. 72 (2), proviso. 

» S. 4. ♦ (1867) L.R. 3 Q.B. 77. 

* Bylcs on Bills, p. 3 1 2 ; citing Alcock v. Smithy [i 892] i Ch. 238, 
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tested.' With the exception of America, most foreign 
countries require the protest of a dishonoured bill.' 

Protest is made by a notary public. 

The difficulty of finding the appropriate system of Privite in- 
law to govern the problems that may arise upon the dis- 
honour of a bill which has circulated in several countries of Ex- 
are attacked by section 72 (3) of the Bills of Exchange 
Act. This runs as follows : 

The duties of the holder with respect to presentment for 
acceptance or payment and the necessity for or sufficiency of 
protest or notice of dishonour, are determined by the law of 
the place where the act is done or the bill is dishonoured. 

This obscure section verges perilously on the unin- obscurity 
telligible. As Westlake observes, a reference to the°||.‘^^J^ 
place where an act, such as presentment or protest, is 
done, scarcely meets the difficulty that arises from the 
act not having been done.* He suggests that the words 
‘or not done’ must be interpolated. Dicey, on the other 
hand, would prefer to make the words read ‘where the 
act is to be done’.* Again, the section refers to three 
events — presentment, protest, and notice of dishonour 
— and then, on the question of choice of law, indicates 
two legal systems, the law of the place where the act is 
done and the law of the place where the bill is dis- 
honoured. But how are these two systems to be dis- 
tributed between the three events ? Is, for instance, a 
question of presentment to be decided by the law of the 
place where the act is done, as Dicey argues,* or by the 
law of the place where the bill is dishonoured, as 
Westlake says.+ 

There is li^’tle doubt on the authorities, despite the On prin- 
obscurity of the Act, that the matters mentioned in the 
section, since they all concern the payment of a bill, timit 
come within the principle that questions connected with 
the manner of performing a contract or with the conse- 
quences of non-performance, are determinable by the 

* Byles on Bills, p. 241. • Westlake, p. 322. 

* p. 710. ♦ pp. 3*2-3. 
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law of the place of performance. Foote has stated the 
position with such perspicuity that we may be forgiven 
for quoting the passage in extenso. 

‘The drawer or indorser of a bill, who by the drawing or 
indorsement becomes the surety for the due performance of 
the acceptor’s contract, knows, first, that the payment of the 
bill must be at the place where it is made pa}rable. Secondly, 
he knows that the time of the payment, whether lengthened 
or not by days of grace, is to be determined by the law of the 
place where it is made payable; and when it is accepted 
generally, by the law of the place of acceptance. Now if the 
bill is not paid according to the law of the place of payment, 
when presented according to that law, he, the surety, will 
become liable to be called upon to pay in place of the principal. 
Before, however, he can be so called upon, certain prelimi- 
naries, in addition to presentment and non-payment, must be 
fulfilled. It is at least reasonable to presume that these in- 
cidents of non-payment will be governed by the same law that 
applies to all the incidents of payment. It is the acceptor’s 
contract that he guarantees, and he may fairly expect that 
the performance and the non-performance of that contract 
will be defined by the same law — the law of the place where it 
ought to be performed.’* 

The decisions prior to the Act confirm this view that 
the governing system is the law of the place where the 
bill is payable.* Thus in Rothschild v. Currie 

A bill was drawn in England, accepted and made payable 
in Paris, and indorsed in London by the defendant (payee) 
to the plaintiff. The drawer, payee, and indorsee were all 
resident in England. The bill was dishonoured upon being 
presented for payment. The plaintiff gave notice of this 
dishonour to the defendant. Th^ notice was sufficient by 
French law, but too late according to English law. 

The Court held that the sufficiency of the notice must 
be determined by French law. The bill, though actually 

‘ Foote, pp. 460-1. 

* Rothschild V. Currie (1841), i Q.B. 43; Hirschfield v. Smith 
(1866), L.R. I C.P. 340; Homey. Rouquette (1878), 3 Q.B.D. 314. 

3 Supra. 



DISHONOUR 29} 

made in England, must be taken, as between the drawer 
and payee, said Lord Denman in delivering the judg- 
ment of the Court, to have been made in France accord- 
ing to the maxim contraxisse unusquisque in eo loco 
intelle^tur in quOy ut solverity se obligavit. ‘And if this 
be so as between the drawer and payee, it is equally true 
as between the indorser and the indorsee; the former 
of whom must be considered as the drawer of a new 
bill, payable at the same place, in favour of the indorsee’.* 
The Bills of Exchange Act* expressly refers questions 
of date of payment to the lex loci solutionis. 

Where a bill is drawn in one country and is payable in 
another, the due date thereof is determined according to the 
law of the place where it is payable. 

Thus if the law of that country postpones the maturity 
of a bill owing to war or to a state of emergency, pay- 
ment cannot be enforced in England until the foreign 
moratorium is lifted.* 

I At p. 49. » S. 72 (5). 

3 Rouquette v. Overmann (1875), L.R. 10 Q.B. 525; /» Franc he 
andRasch^ [^9^^ i Ch. 470. 
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CHAPTER X 
TORTS 

action is brought in England upon a 
VV tort that has been committed abroad, the role of 
fori Private International Law is to specify the legal system 
according to which the rights and liabilities of the 
parties must be determined. The choice obviously lies 
between the lex loci delicti commissi and the lex fori. 

Superior Theoretically there is no doubt that the former of 
c'"'" of ** these systems is the more appropriate. One of the 
objects of Private International Law is to protect rights 
which have been acquired in other countries. A 
necessary preliminary to adequate and just protection is 
that we should ascertain the country where the right 
had its birth, for it is only in this way that we can ascer- 
tain the system of law by which the true character and 
extent of the right is to be determined. That the true 
source of the right vested in the injured party upon the 
commission of a wrong is the lex loci delicti commissi^ 
would appear to follow from the axiom that a person 
owes obedience to the law of the country in which he is 
actually present. It is that law under which he is living 
at the time of the conduct complained of, and it is that 
law alone which can claim to determine the legality or 
illegality of his actions. It is only by reference to its 
provisions that we can ascertain whether the defendant’s 
act has imposed an obligation upon him enforceable at 
the suit of the injured party. The true position would 
appear to be that described by Holmes J. in a case where 
an action was brought in Texas to recover damages for 
negligently causing the death of a man in Mexico. The 
learned judge said : 

The obii- ‘Byt such a liability is enforced in a jurisdiction 
thwry'of foreign to the place of the wrongful act, obviously that does 
Hotmet j. not mean that the act in any degree is subject to the lexferi^ 
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with regard to either its quality or its consequences. On the 
other hand, it equally little means that the law of the place of 
the act is operative outside its own territory. The theory of 
the foreign suit is, that although the act complained of was 
subject to no law having force in the forum, it gave rise to an 
obligation, an obligation which like other obligations, follows 
the person, and may be enforced wherever the person may be 
found. But as the only source of this obligation is the law of the 
place of the act^ it follows that that law determineSn not merely 
the existence of the obligation but equally determines its extent. 

It seems to us unjust to allow a plaintiff to come here absolutely, 
depending upon the foreign law for the foundation of his case, 
and yet to deny to the defendant the benefit of whatever 
limitations on his liability that law would impose.’* 

This doctrine has been endorsed by high authority in 
England. In the leading case of 'Phillips v. Eyref^ Willes 
J. in delivering the judgment of a very strong Court, 
referred to the obligation that arises from the commis- 
sion of a tort abroad as follows: 

‘The obligation is the principal to which a right of action 
in whatever Court is only an accessory, and such accessory 
according to the maxim of the law follows the principal, and 
must stand or fall therewith. ... A right of action, whether 
it arise from contract governed by the law of the place or 
wrong, is equally the creation of the law of the place and 
subordinate thereto. . . . And in like manner the civil 
liability arising out of a wrong derives its birth from the law 
of the place, and its character is determined by that law. 
Therefore an act committed abroad, if valid and unquestion- 
able by the law of the place, cannot, so far as civil liability is 
concerned, be drawn in question elsewhere. . . .’ 

To measure the defendant’s liability by reference to Objections 
the lex fori alone is illogical, if not indeed fantastic, for 
the result will almost certainly be to give the plaintiff 

* Slater y, Mexican National Railway Co, (1904), 194, U,S, 120; 

24 Sup, Ct. 581; Lorenzen’s Cases on the Conflict of Laws ^ p. 266. 

See also a statement by Holmes J. to the same effect in Western Union 
V. Brown (i9i4)> 234 U,S, 542. 

* (1870), L.R. 6 Q.B. I, 28. 
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either more or less than he would have been entitled to 
had the cause of action been submitted to the legal 
system with which alone it has any real connexion. The 
real objection that may be raised to making the lex loci 
delicti commissi exclusively applicable, is that the Court 
of the forum might find itself committed to an adjudica- 
tion entirely inconsistent with its own principles of law 
and notions of justice. It might be compelled to award 
compensation for conduct which it does not regard as 
wrongful, or, on the other hand, to refuse relief for an 
act which, according to its own legal system, constitutes 
a wrong of a particularly grave character. One method 
of meeting this objection would be to refuse to enter- 
tain any action founded on a foreign tort; another, to 
disclaim jurisdiction whenever the application of the 
lex loci delicti commissi would infringe the principles of 
distinctive policy as recognized in the forum. The 
English rules on the subject of foreign torts are not 
satisfactory. They were stated in concrete form some 
seventy years ago,* and have not been expressly dis- 
avowed by more recent decisions, though the sugges- 
tion will be made in a moment that in effect they have 
been modified in one important respect.* 

The The effect of these rules was stated by Lord Mac- 
naghten in 1902, when he said that the following two 
conditions must exist before recovery can be had in 
England for a tort committed abroad: 

Tn the first place, the wrong must be of such a character 
that it would have been actionable if committed in England; 
and secondly, the act must not have been justifiable by the law 
of the place where it was committed,’* 

It must be observed that in the description of the charac- 
ter of the wrong given in the second as contrasted with 

* Tie Halley (1868), L.R. and P.C. 193; Phillips v. Eyre (1870), 
L.R. 6 Q.B. I, 82-9. 

* Infra, pp. 301-2. 

* Carry. Fracis Tims (d Co., [1902] A.C. 176, 182 To the same 
effect Willes J. in Phillips v. Eyre (1870), L.R. 6 Q.B. t, 28—31. 
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the first branch of the rule, the word ‘justifiable’ is 
used instead of ‘actionable’. 

We will take the two conditions separately. 

(a) Actionable in England. 

Although it has been admitted since the leading case No liability 
of Mostyn v. Fabrigas^ in 1775 that actions for foreign 
torts are maintainable in England, even though both would have 
litigants are aliens; and although it has never been 
doubted that the verdict of the lex loci delicti commissi committed 
upon the defendant’s conduct is a crucial fact to be ®"***“‘* * 
taken into account, yet English Courts refuse to enforce 
a liability arising under that legal system unless the acts 
complained of also constitute an actionable wrong by 
the lav/ of England.* A simple illustration of this is 
furnished by the case of The Halley^ where the facts 
were as follows: 

A foreign shipowner sued the owners of a British steamer 
to recover compensation in respect of a collision caused by 
the negligent navigation of the steamer in Belgian waters. 

The defendants pleaded that at the time of the collision their 
steamer was under the charge of a pilot whom they were 
compelled by Belgian law to employ. The plaintiffs replied 
that by Belgian law an owner is liable for faulty navigation, 
even though due to the negligence of a compulsory pilot. 

The Privy Council, on appeal from the Court of 
Admiralty, gave judgment for the defendants, since 
English law at the date in question (1868) exempted an 
owner from liability for all acts occurring while the ship 
was under the control of a compulsory pilot.^ The Court 
declared that it would be contrary to principle and 
authority to grant a remedy in respect of an act which 
imposed no liability by English law. 

* (1775) I Cowp. 161; I S.L.C. p. 642. 

* Phillips v. Eyre (1869), L.R. 4 Q.B. 225; affl (1870), L.R. 6 
Q.B. i; The Halley (1868), L.R. 2 P.C. 193. 

* Supra. 

* This rule was altered by the Pilotage Act, 1913. 
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(b) Not justifiable by the 'lex loci delicti commissi*. 

Defendant The cxact meaning of the somewhat nebulous ex- 
hUact P^'^ssion not justifiable is obviously difficult to determine, 
was *justi- but at any rate it has been held to mean that a defendant 
who is sued in England for a foreign tort is immune 
from liability, if he can prove that by the lex loci delicti 
commissi the act upon which the suit is founded is 
lawful, or is excusable, or has been subsequently legiti- 
mized.' Liability in England does not ensue merely 
because his act, if tested by English law alone, would 
render him liable. Thus in The Mary Moxham :* 

It was successfully pleaded to an action brought against 
the owners of an English ship, which had damaged a pier in 
Spain, that by Spanish law the master and mariners were alone 
liable, to the exclusion of the owners, for negligent navigation. 

Again in the famous case of Phillips v. Eyre'? 

It was held that no action lay in England for a tort com- 
mitted in Jamaica by the Governor of that island, since the 
defendant’s conduct, though originally unlawful by Jamaican 
law, had later been excused by an Act of Indemnity passed 
by the local Legislature. This was a strong case, because the 
defendant, in the capacity of Governor, was a necessary party 
to the legislation upon which he based his defence. 

Meaning of So far there is nothing remarkable in these applica- 
•juatifiabie’ Qf principle, that an act is not actionable in 
England if it is justifiable by the law of the place where 
it has been committed, but at this point it becomes 
necessary to consider two decisions of the Privy 
Council given in 1923, Walpole v. Canadian Northern 
Railway*, and McMillan v. Canadian Northern Railway.^ 
In each of these cases an action had been brought in one 

* Phillips V. Eyre (1870), L.R. 6 Q.B. i; The Mary Moxham 
(1876), I P.D. 107; Carr v. Fracis Times W Co., [1902] A.C. 176; 
Walpole V. Canadian Northern Railway, [1923] A.C. 113! McMillan 
V. Canadian Northern Railway, [1923] A.C. 120; Canadian Pacific 
Railway v. Parent, [1917] A.C. 195. 

* (1876), I P.D. 107. * (1870), L.R. 6 Q.B. 1. 

* [1923] A.C. 113. * [1923] A.C. 120. 
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province of Canada to recover compensation for an 
injury suffered by a workman during the course of his 
employment in another province. In McMillan's Case 
the facts were these: 

A fireman, in the course of his employment by the respon- 
dents, was injured in Ontario owing to the negligence of a 
fellow servant. Later he brought an action in Saskatchewan 
for the recovery of damages. There were two obstacles to 
his success. First, common employment was a good defence 
in Ontario though not in Saskatchewan. Secondly, the 
Workmen’s Compensation Act of Ontario, after providing 
that an employer should be liable individually to pay com- 
pensation at a fixed scale to any workman injured in the course 
of his employment, ordained that no action should lie for the 
recovery of the compensation, but that all claims should be 
heard and determined by a Board specially established for the 
purpose. 

Now when an action is brought in one country to 
recover compensation under a Workmen’s Compensa- 
tion Act of another country the first problem that 
confronts the trial judge is one of primary classification.* 
Is the claim based upon a breach of contract or upon 
the commission of a tort The Court of the forum must 
examine the provisions of the statute in question and 
must decide whether they are of such a nature as to 
create a contractual right or a right founded in tort. 
There is much to be said for the view which appears 
to prevail in France, that the obligation of an employer 
to pay statutory compensation to an injured workman, 
if it exists independently of negligence, is a necessary 
incident of the contract of employment.* If this view 
is adopted it follows that the validity of a claim such 
as is now under review must depend upon the proper 
law of the contract of employment. The Privy Council, 
however, without consciously addressing itself to the 
question of classification, decided in effect that a claim 

' Supra, p. 30 et seqq. 

* See Mr. Beckett’s article, 15 (1934), p. 62, note 2. 
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under a statute corresponding to the English Work- 
men’s Compensation Act is not founded on a breach 
of contract. It must be taken, therefore, that the basis 
of the claim in the view of the Court was tort, though it 
must be admitted that certain passages in the judgment 
make this a somewhat questionable conclusion. 

Is the claim Presuming that a claim of this kind is not contractual 

worii^n nature, the second question is whether it can be sus- 
tustainabie tained in a forum foreign to the place of injury, if the 
statute provides that compensation, though payable in 
any event, shall not be recoverable by action. To revert 
to the language of Lord Macnaghten,' is the injury to 
be regarded as ‘justifiable by the law of the place where 
it was committed.?’ If so, it cannot be successfully 
put in suit in England. 

In McMillan's Case the Privy Council held that the 
action brought against the railway company in Sas- 
katchewan failed. 

It was clear that, since the defence of common employ- 
ment was recognized by the lex loci delicti commissiy the 
negligent act was one in regard to which the employers 
were immune from all liability. But the Court did not 
rest their decision solely upon this ground. They held 
that the right possessed by the workman under the law 
of Ontario was to recover, not damages for a wrongful 
act, but compensation for an accident. The fact that the 
employer was obliged to pay this compensation did not, 
so far as he was concerned, render unjustifiable the act 
that had caused the injury. As was said in another case 
where the issue was the same : 

‘It is unnecessary for the purposes of this appeal to consider 
the precise meaning of the term “justifiable” . . .; but at all 
events, it must have reference to legal justification, and an 
act or neglect which is neither actionable nor punishable 
cannot be said to be otherwise than justifiable within the 
meaning of the rule.’* 

* Supra, p. 296. 

* Walpole V. Canadian Northern Railway, [1923] A.C. 1 1 3, 1 19. 
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It is obvious that this is to give a strained and arti- Su«g«*teii 
ficial meaning to the word justifiable. An act which is 
lawful or excusable or which has subsequently beenme*™ 
excused by the lex loci delicti can appropriately be 
described as justifiable in the eye of that law, but it is 
odd phraseology, if not an abuse of language, to say 
that an accidental injury to a workman is justifiable 
from the point of view of the employer. But logomachy 
is a fruitless exercise. The real question is whether 
Lord Macnaghten intended the word justifiable to be 
taken literally. Presumably he did not, for to justify 
ordinarily means ‘to show the justice or rightness’* of 
an act, and even the Privy Council would find it 
difficult to contend that an injury to a workman is an 
act of justice so far as the employer is concerned. More- 
over, Lord Macnaghten expressly said that he was not 
concerned to discuss the meaning of justifiable. He 
merely repeated the word from the judgment of Willes 
J. in the much earlier case of Phillips v. Eyref and if the 
examples given by that learned judge of what is justi- 
fiable are examined, it will be found that they are all 
cases where no action would have succeeded in the 
locus delicti for the simple reason that the act complained 
of was not unlawful by the lex loci delicti. Those 
examples would still be good if the proposition were 
that a foreign wrong cannot be put in suit in England 
unless it is actionable by the law of the place where 
it occurred. But whether or not Willes J. in 1870 
would have been satisfied with actionable instead of 
not justifiable^ there is little doubt that what convinced 
the Privy Council in 1923 was the fact that the in- 
jury to the workman was not actionable by the lex loci 
delicti. 

‘No action for the negligence in question could have been 
brought against the company in Ontario apart from the 
statute; and the claim given by the statute is not a claim for 

* Oxford English Dictionarj, 

* (1870), L.R. 6 Q.B. 1, 29. 
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damages for tort, but a claim (strictly limited in amount) for 

compensation for the accident.’* 

It is suggested, therefore, that the effect of these Privy 
Council decisions is that no action can be sustained in 
England in respect of a tort committed abroad unless 
the wrong complained of is actionable both by the lex 
loci delicti and by the law of England. 

Public If the rule is as suggested it has the merit of sim- 
re^lres pUcity, but it is open to attack on the ground that, in 
foreign requiring actionability by English law, it is neither 
bet^fio^!^ logical nor consistent with other parts of Private Inter- 
(bie in national Law. Its logic may be questioned by adherents 
EngUnd obUgatio theoiy of Holmes J.,* for it may be 

asked why an obligation that is unexceptionable by the 
lex loci delicti — the law to which it owes its origin — 
should be affected by the views of the lex fori. Its 
inconsistency with other parts of Private International 
Law is also demonstrable, for an obligation arises from 
contract as well as from tort, and it is well established 
that a foreign contract is enforceable in England even 
though it would not be actionable if its proper law were 
English law.* It is submitted, however, that the rule 
in requiring a wrong to be actionable in England is 
neither illogical nor inconsistent, for at bottom this 
requisite is merely an application of the English doc- 
trine of distinctive policy.^ Legal systems differ widely 
in their treatment of wrongs, and there is a dai^er that 
to allow all foreign torts to be justiciable in England 
might possibly entail the occasional recognition of 
claims that appear undesirable or even offensive to 
English eyes. This danger, if it is a danger, would be 
eliminated by a normal application of the doctrine of 
distinctive public policy, but that doctrine, in so far as 
it extends to torts, has been expressed by the Courts in a 

* McMillan v. Canadian Northern Railway^ [1923] A.C. 120, 125. 

* Supra^ pp. 294-5. 

5 See, e.g., In re Bonacina, [1912] 2 Ch. 394. 

^ Supra, p. 136 ct seqq. 
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more rigid and precise manner than is usual. To require 
a foreign wrong to be actionable in England at least 
removes all uncertainty, and renders unnecessary the 
difficult inquiry whether a claim is inconsistent with 
the somewhat vague doctrine of public policy. 

The difficulty that the use of the word justifiable has The case of 
created in this part of the law may be further illustrated 
by Machado v. Fontes.'^ 

In that case the plaintiff sued the defendant in England to 
recover damages for a libel which had been published in 
Brazil. Defendant pleaded that by Brazilian law no civil 
action lay for the recovery of damages in respect of such a 
libel, though he might be criminally prosecuted at the suit of 
the State. The argument addressed to the Court upon this 
plea was that, since the libel was not actionable in Brazil it 
could not be actionable in England. 

The Court of Appeal held that the plea was bad and 
that it must be struck out. Lopes L.J. was content to 
base his judgment upon the reasoning that no act could 
be termed ‘justifiable’ unless it was innocent in the 
country where committed. Rigby L.J. agreed. He 
maintained that it was a matter of no importance what 
the nature of the remedy might be in the foreign 
country, but that everything depended upon the inno- 
cency of the act. He said : 

‘The innocency of the act in the foreign country is an 
answer to the action. That is what is meant when it is said 
that the act must be “justifiable” by the law of the place 
where it was done.’* 

It is difficult to defend the accuracy of this decision 
on principle.* Even if ‘innocent’ is interchangeable 
with ‘justifiable’, it is carrying synonymity too far to 
argue, that because an act is not free from blame in 
a foreign country it shall be visited in England with 

' [1897] » Q-B- 231- * At p. 235. 

* But see an article by Professor Lorenzen, ‘Tort Liability and the 
Conflict of Laws’, 47 L.Q.R. 483 et seqq. 
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punishment of a different nature and to a different 
degree. The well-established distinction between sub- 
stantive law and procedure should not be carried to the 
extent of affording to a litigant a remedy which in effect 
entirely alters the nature of his right as determined by 
the law of the country in which it arose. It may be 
admitted that the defendant’s act in Machado v. Fames 
was not ‘justifiable’ according to the ordinary meaning 
of that term, but it certainly was ‘justifiable’ in Brazil 
in the sense that it could not form the basis of an action. 
So far as civil proceedings were concerned, the defendant 
had committed an excusable act. 

If the decision truly represents the law it raises the 
difficult question, whether a plaintiff is to be allowed a 
more favourable remedy in England than would have 
been available to him had he taken proceedings in the 
jurisdiction where the right that he seeks to protect 
arose.* 

Suppose, for instance, that the defendant has struck the 
plaintiff in a country, the law of which denies any right to 
recover damages for a trivial assault, though it permits the 
institution of penal proceedings. Can the plaintiff take advan- 
tage of the common law and recover substantial damages in 
England ? 

This question, though not necessary to the decision, was 
considered by the Exchequer Chamber in Scott v. 
Seymour? Wightman J. was of opinion that such an 
action would be maintainable, provided that both liti- 
gants were British subjects. Williams and Crompton 
JJ. refused to express any opinion upon the matter, 
though the former said that ‘as at present advised’ he 
was not prepared to agree with Wightman J., and 
Crompton J. regarded the problem as a ‘matter of some 
difficulty and doubt’. Blackburn J. refused to give a 
definite ruling, but, though denying that the nationality 
of the parties was relevant, he inclined to agree with 

* See Westlake, s. 200. * (1862} i H. & C. 219. 
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Wightman J. It is submitted that the proposition of 
that learned judge has little to commend it. 

An action of tort is an action to enforce an obligation, on 
the character of which has already been unalterably fixed 

, . 1 rr^ , J . lex loct 

by Its proper law. To consider it from the opposite should 
angle, the right that accrues to a person injured by a ^”®emedy 
foreign tort depends both as to its existence and its 
extent upon the law of the place where the wrong is com- 
mitted, and therefore, subject to the rules of public 
policy, it should be effective to exactly the same degree 
in other countries. It should be measured according to 
the law from which it has derived its origin. If this is 
sound reasoning, then both the decision in Machado v. 

Fontes and the dictum of Wightman J. in Scottv. Seymour 
are indefensible. A distinguished writer has said that if 
the facts in Machado v. Fontes ‘are regarded in a realistic 
way it is impossible to contend that the defendant’s 
conduct was innocent or that he had committed an 
excusable act’.* We agree, but if the submission is 
correct that justifiable now means not actionable, then 
the innocency of the act is an irrelevant consideration. 

To be precise, if it is true that the Privy Council 
decisions of 1923 have in effect re-stated the rule as 
originally laid down and have insisted that a wrong 
shall be actionable in the technical sense according to 
the lex loci delicti, then Machado v. Fontes may be 
regarded as overruled. 

We shall see later that no action can be maintained in No action 
England for a wrong alleged to have been committed 
against foreign immovables.* against 

The High Court has jurisdiction to entertain a suit 
in respect of injurious acts done on the high seas,^ even Torts com- 
though both the litigants are foreigners.^ It is a little « 

* Professor H. C. Gutteridgc, Cambridge Law Journal (1936), 
p. 20. * Infra, pp. 537 “ 40 - 

3 The Tubantia, [1924] P. 78. 

^ Chartered Mercantile Bank of India v. Netherlands India Steam 
Navigation Co, (1883), 10 Q.B.D. at 536-7. 
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difficult, however, to specify with absolute certainty 
the legal system which the Court will follow in deter- 
mining the rights and liabilities of the parties. 

It is clear, in the first place, that the law of the flag 
is a material factor wherever the acts complained of 
have all occurred on board a single vessel, for a ship is 
regarded as a floating island over which the national 
law prevails.* If, therefore, the tort is committed on 
board a British vessel, English law will alone apply, but 
if it is committed wholly upon a foreign ship and an 
action is brought in England, the plaintiff, if the analogy 
of wrongs done in a foreign country is followed, will 
have to prove that the act is actionable by the law of 
the flag and is also actionable by English law. Whether 
this analogy is to be followed, however, cannot be stated 
with complete confidence. 

The reason for this uncertainty is the doubt whether 
all wrongs, however arising, committed on the high 
seas and subsequently put in suit in England, are not 
subject exclusively to English law. 

Suppose that the act giving rise to the dispute is external to 
the foreign ship, in the sense that it has affected persons or 
property not on board, e.g. where it is negligent navigation 
leading to a collision or to the destruction of a submarine 
cable. Is such an act on all fours from the point of view of 
choice of law with an act, such as an assault, which took place 
entirely on the ship ? 

Before we can answer this question we must ascertain 
the law by which the liability for what may be called 
acts external to a foreign ship are determined. 

There is no doubt that the commonest kind of 
external act, namely, one which causes a collision, is 
governed solely by the general maritime law as ad- 
ministered in England, and not by that combination of 
English and foreign law which is required by the 
principle laid down in Carr v. Fracis Times 6? C?.* 'All 

* Regina v. Anderm (1868), L.R. i C.C.R. 161, 1685 Regina v. 
Keyn (1876), L.R. 3 Ex. D. «t p. 94. * Supra, p. 296. 
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questions of collision are questions communis iuris'^ 
and must be decided by the law maritime.^ Brett LJ. 
affirmed this view in the following words : 

‘The case comes to this, whether an action for a tort 
committed on the high seas between two foreign ships (for I 
assume for this purpose that both are foreign ships) can be 
maintained in this country, although it is not a tort according 
to the laws of the Courts in that foreign country. From 
time immemorial, as far as I know, such actions have been 
maintained in the Court of Admiralty. . . . Therefore, even 
if I assume these to have been Dutch ships, it seems to 
me that, inasmuch as the injury to the plaintiffs was com- 
mitted by the servants of the defendants, not in any foreign 
country but on the high seas, which are subject to the juris- 
diction of all countries, the question of negligence in a collision 
raised in a suit in this country is to be tried, not indeed by the 
common law of England, but by the maritime law, which is 
part of the common law of England as administered in this 
country.*^ 


The natural inference to draw from the expression M^-ningof 
general maritime law is that there exists a body of law 
which is universally recognized as binding upon all 
nations in respect of acts occurring at sea. There is, 
however, no such law.'^ The expression, in truth, means 
nothing more than that part of English law which, 
either by statute or by reiterated decisions, has been 
evolved for the determination of maritime disputes.^ It 
is the law which, despite the animadversions of West- 
lake,^ must be applied to all questions of collision unless 
international collision regulations have been laid down 


* The Johann Friederich (1839), i W. Rob. 36, 37, per Dr. 
Lushington. 

* The Wild Ranger ( 1 862), Lush. 553; The Zollverein ( 1 8 56), Swa. 
96; The Leon (1881), 6 P.D. 148; Dicey, p. 778; Foote, pp. 524-5. 

* Chartered Mercantile Bank of India v. Netherlands India Steam 
Navigation Co, (1883), ro Q.B.D. 521, 537. 

' ♦ Lloyd y. Guihert i Q.B. 115, 123-5. 

* The Gaetano and Maria (1882), 7 P.D. 137, 143. 

* pp. 290-1. 
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by a convention between States.* It may be asked, 
indeed, whether the bewildering number of laws that 
might require consideration would not make it im- 
possible to apply the ordinary rule as laid down in 
Carr v. Fracis Times Co.^ 

If, for instance, an action were brought in England in 
respect of a collision between two foreign ships of different 
nationality, the almost impossible feat of referring to three 
laws would impede any attempt to apply the ordinary rule. 
The impediment would become insuperable if a third ship of 
yet another nationality had contributed to the collision. 

Does The question that now arises is whether the general 
maritime law must be applied to all external acts, i.e. 
law govern to all cascs whcrc the alleged wrong consists or some 
extemaUo Other than a collision, done by a foreign ship to the 
a ship? property of another, as, for example, where a submarine 
cable is fouled^ or where possession is seized of a wreck 
that is being salved by a third party.** In many such 
cases, unlike the case of a collision, there would be little 
difficulty in applying the principle of Carr v. Fracis 
Times & Co., and Dicey, indeed, thinks that this is the 
correct course. He says: 

Diccy’s ‘A more difficult case arises where ships of different 
countries arc engaged in capture of such animals naturae 
as whales, and disputes arise as to the invasion by the crew of 
one ship of rights of property in such animals acquired by the 
crew of another ship; presumably in such a case an action 
would lie in England only if the act in question were con- 
trary both to English law and to the law of the country to 
which the ship belongs. The same principle would, it may be 
presumed, apply to an act committed upon persons in a foreign 
ship by persons acting from an English ship.’* 

* The collision regulations at present in force are those which form 
an annex to the London convention of 1929; Merchant Shipping 
(Safety and Load Line Conventions) Act, 1932, 22 & 23 Geo. V, 
c. 9, schedule i . 

» Supra^ p. 296. 

* Submarine Telegraph Co. v. Dickson (1864), 15 C.B. (N.S.) 759. 

* The Tubantiay [1924] P. 78. * p. 778. 
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It is submitted, however, that there are objections to oicey’j 
this view. In the first place, if two or more foreign ships 
carrying different flags were concerned in the dispute it 
might be virtually impossible to refer to each law, since 
the act might be innocent in one of the countries and 
wrongful in the others. Again, it seems a little strained 
to treat the law of the flag in maritime wrongs as being 
equivalent to the lex loci delicti commissi in the case of 
torts on land. The reason why English law requires 
proof that a wrong committed in a foreign country is 
actionable by the lex loci is that the offending act has 
been committed within the exclusive jurisdiction of a 
foreign sovereign, but, as Brett L.J. has shown, there 
is no such thing as exclusive jurisdiction over the high 
seas.* If the place where a wrong is committed is sub- 
ject to no exclusive jurisdiction, it is surely a misnomer 
to speak of a lex loci. It is possible to speak of a lex loci 
only where all the acts have occurred on board a single 
foreign ship. Finally, the sphere of authority possessed 
by the general maritime law has been described in such 
comprehensive terms by the judges, that it would appear 
to cover all torts committed on the high seas.* 

In conclusion, therefore, the rules adopted by English Conciusioa 
Courts for the choice of law, so far as regards torts com- 
mitted at sea, may be stated as follows : First, a plaintiff 
who sues in England in respect of acts, all of which have 
occurred on board a single foreign vessel must prove 
that the conduct of the defendant was not justifiable, i.e. 
was actionable, by the law of the flag and that it would 
have been actionable had it occurred in this country. 

Secondly, all other acts occurring on the high seas 
and later put in suit in England must be tested solely by 
English maritime law. 

* Ciarured Mercantile Bank of India v. Netherlands India Steam 
Navigation Co. (1883), 10 Q.B.D. 521, 536-7. 

* Chartered Mercantile Bank of India v. Netherlands India Steam 
Navigation Co., supra\ Lloyd v.Gui 6 ert{ii 6 ^), L.R. i Q.B. 115, 125; 

The Gaetano and Maria (1882), 7 P.D. 137, 143. 
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I. English Matrimonial Law confined to Monogamous 

Marriages 

T he occasions are frequent and various upon which impor- 
the existence or non-existence of a marriage must 
be established as a preliminary to legal proceedings, vuwity of 
The matter may concern many different-parts of the law. * "’*"**** 
Thus, the institution of a matrimonial cause, such as a 
petition for divorce, judicial separation or dissolution of 
marriage, implies that the parties are related to each 
other as husband and wife. If a person claims an inheri- 
tance as the widow or widower of the deceased; if a 
beneficiary under a will asserts a right to pay death 
duties at a lower rate, as being the surviving spouse of 
the testator; if a woman sues for damages under the 
Workmen’s Compensation Act for the death of her 
husband; in each case a preliminary to success is proof 
that a regularly constituted marriage exists.' The 

* But, under the Workmen’s Compensation Act, 1925, s. 4 (i), an 
illegitimate dependant may now recover compensation. 
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existence of the marriage tie is equally essential in 
several departments of criminal law, as, for instance, 
where, in the case of the desertion, cruelty or assault 
by her husband, a woman seeks relief under the Sum- 
mary Jurisdiction Acts, 1895-1925, or where a person 
is prosecuted for bigamy. All these matters, and 
indeed many others, may raise a problem of Private 
International Law, since the parties in question may 
have contracted a union abroad which, though valid by 
the lex loci celebrationis or by the lex dgmicilii, does not 
create the status of marriage according to English law. 

It is therefore essential that we should ascertain what 
the nature of a union must be before the English Courts 
will accept it as creating the relationship of husband 
and wife. We must know what constitutes a marriage 
according to English Private International Law. For 
certain purposes a union must constitute a marriage in 
the English sense, though we must be careful to observe 
that one which does not satisfy this test may well be 
recognized as creating the relationship of husband and 
wife for other purposes." 

Matri- The One principle that can be accepted without 
jurisdit* hesitation comes into play when it is sought, by means 
tion con- of a matrimonial cause such as a petition for divorce, to 
ironoga- utilize the machinery and the provisions of English law 
mous mar- for the purpose of directly affecting the marriage rela- 
tionship. The principle here, as affirmed in many cases, 
is that a union, in order to win recognition as a marriage 
in England, must be a voluntary union for life of one 
man and one woman, to the exclusion of all others.* 
The union must be monogamous, not only within the 
intention of the parties, but also in the eye of the legal 
system under which it arose. 

‘I am bound to hold’, said Stirling J., ‘that a union formed 
‘ /w/4<r, pp. 317-22. 

^ HyJe V. HyJe (1866), L.R. i P. & D. 130; In re Bethell (1887), 
38 Ch.D. 220} Brinkley v. ji.-G. (1890), 15 P.D. 76; Nachimson v. 
Naciimsen, [1930] P. 217. 
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between a man and a woman in a foreign country, although it 
may there bear the name of a marriage, and the parties to it 
may there be designated husband and wife, is not a valid 
marriage according to the law of England unless it be formed 
on the same basis as marriages throughout Christendom, and 
be in its essence the voluntary union for life of one man and 
one woman to the exclusion of all others.’’ 

The principle was established in Hyde v. Hyded' where HyJe ▼. 
a husband petitioned the English Court for a dissolu- 
tion of the marriage which he had contracted with his 
wife in Utah according to the rites and ceremonies of the 
Mormons. It appeared in evidence that at the time of 
the marriage, polygamy was a part of the Mormon doc- 
trine and was the common custom in Utah. This fact 
was fatal to the petition, since it sought to take advan- 
tage of a system of law which was designed for the 
control of marriages of an entirely different nature. In 
the words of Lord Penzance : 

’Now, it is obvious that the matrimonial law of this 
country is adapted to the Christian marriage, and it is wholly 
inapplicable to polygamy. The matrimonial law is corre- 
spondent to the rights and obligations which the contract of 
marriage has, by the common understanding of the parties, 
created.’* 

The learned judge, after mentioning some of the pro- 
visions and remedies that form part of the matrimonial 
law, proceeded to show how unjust, and indeed absurd, 
it would be to apply these to polygamous unions. To 
divorce a Hindu, for instance, from one of his wives on 
the ground that he had committed adultery with bigamy, 
would be to furnish a remedy where there was no offence. 

Again, in another case,* the issue in connexion with a /* « 
testamentary gift, was whether X was the legitimate child 
of Y. This depended upon whether a union contracted 
by y with a woman of the Baralong tribe in South 

* In re Be/ie// {iSSj), 38 Ch. D. 220, 234. 

* (1866), L.R- I P. & D. 130, 

* In re Betkell (1888), 38 Ch. D. 220. 
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Africa could be recognized as a marriage. It appeared 
that Y, who was a domiciled Englishman, deliberately 
went through the ceremony of marriage with this 
woman according to the customs of the tribe; that he 
refused an opportunity to be married by a priest in the 
English manner; and that he repeatedly declared him- 
self to be a Baralong, desirous of marrying according to 
Baralong customs. Upon this evidence it was held that 
the union was a marriage in the Baralong sense only, and 
was not a valid marriage according to the law of England. 

English law, in its insistence upon monogamy, does 
not necessarily exclude every union contracted in a non- 
Christian country from the category of marriage. All 
that is necessary is that a union should possess that 
quality of exclusiveness which is the essential feature 
of marriages throughout Christendom. Therefore, a 
marriage solemnized in Japan according to the local 
forms between an Englishman and a Japanese woman 
was recognized as valid in England, upon proof that 
by the law of Japan marriage is the union of one man 
and one woman to the exclusion of all others.* 

English law, in deciding whether any particular 
union of one man and one woman is for life has regard 
to the lex loci celebrationis^ but it treats as irrelevant the 
provisions of that law in so far as they regulate the 
dissolution of the union. On principle, the dissolu- 
bility of a union cannot affect its original character. 
We shall see later that the conditions under which a 
marriage can be dissolved are governed exclusively by 
the law of the domicil of the parties at the time of the 
suit for dissolution, i.e. by a law which may well be 
quite different from the lex loci celebrationis. The lex 
loci celebrationis as such is of no account in an issue of 
divorce, and therefore the conditions under which it 
permits a union to be dissolved cannot affect the 
different question, whether a union is monogamous in 
nature. Attention is concentrated solely upon the 
* Brinkley v. J.~G. (1890), L.R. 15 P.D. 76. 
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essential nature of the contract from which the alleged 
marriage sprang. The dissolubility or indissolubility of 
the tie is not of the essence of this contract, but one of 
its incidents,' and therefore is not a test of its initial 
validity. The point was decided in the leading case of 
Nachimson v. Nachimson.^ 

The issue, which arose in a suit for judicial separation, was 
whether a marriage, contracted at Moscow between two 
domiciled Russians according to Russian law, constituted a 
marriage in the eye of English law. By Russian law this 
marriage was in effect terminable at the will of either party. 

If both parties desired a divorce, they were entitled to demand 
that the appropriate official should register the dissolution of 
their marriage. If one of the spouses desired a divorce against 
the wishes of the other, legal proceedings had to be instituted 
in Court, but it was the duty of the judge to pronounce a 
decree of dissolution, provided that the wishes of the petitioner 
were formally declared. 

The Court of Appeal held that, notwithstanding the 
facility with which a divorce was obtainable, the union 
possessed the essential legal characteristics of a valid 
marriage. While it lasted, it precluded either spouse 
from contracting another marriage. 

The authorities that have been considered so far Are poiy- 
establish, then, that the Courts of this country will not 
entertain a matrimonial cause in respect of a marriage reg»rdedin 
which lacks the characteristics of monogamy in the sense 
above indicated. The question that now arises is English 
whether this ban upon polygamous marriages will be 
retained in other departments of the law. Is a polyga- 
mous marriage never to be regarded as creating the 
relationship of husband and wife.?^ A few hypothetical 
cases will illustrate the difficulty. 

If one of the wives of a Mohammedan comes to this 

* Warrender v. Warrender (1835), a Cl. & F. 488, 533. 

* [1930] P- 2t7- 

* See an article on this question by Mr. W. E. Beckett, in 48 L.Q.R. 

341 et seqq.; see also an article by Mr. S. G. Ves^-Fitzgerald, 47 
L.Q.R. 253 (April 1931). See also infra, pp. 380-8. 
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country and marries an Englishman, can she be indicted for 
bigamy 

The British Nationality and Status of Aliens Act, 1914, 
provides that: ‘The wife of a British subject shall be deemed 
to be a British subject.’* Are we to say, however, that this 
section is inoperative unless the marriage has been con- 
tracted under a legal system that recognizes only monogamy?* 
A man and woman, Iraqian subjects who have married 
each other in Iraq according to Mohammedan law, settle 
in England. The man is killed by an accident arising out of 
and in the course of his employment. Is the woman’s claim 
under the Workmen’s Compensation Act inadmissible on the 
ground that she is not the ‘wife’ of the deceased ?♦ 

Can a Mohammedan be prosecuted for carnally knowing 
a girl who, according to Mohammedan law, is his wife?* 

Is a Mohammedan wife, who succeeds upon the death of 
her husband to property held under an English settlement, 
entitled in accordance with the Finance Act, 1909, to pay 
succession duty at i per cent, as being the ‘wife’ of the 
predecessor ?^ 

If the principle of Hyde v. Hyde is that English Courts 
must rigidly deny recognition in any form to polygamous 
marriages, the answers that the above questions will 
receive will appear a little odd, when it is remembered 
that British Courts in many other parts of His Majesty's 
Dominions constantly recognize the validity of such 
marriages. Nevertheless, there are certain passages in 
the authorities, though fortunately only dicta, which 
support the view that a union contracted according to 

* Harvey v. Farnie 6 P.D. 3 5, 53, perLmh L.J. The learned 
judge answered in the negative. See Rex v. Naguib^ [1916] ^ K.B. 3 59. 

* S. 10. 

* 48 L,Q,R. 342-3. Consider also the case of a child born abroad 
whose father was a British subject, section x (i) (b) of the Act of 1914; 
L.Q.R.f op. cit. 

*♦ Roya/ V. Cudahy Packing Co. 195 Iowa 759, where the Court 
decided in favour of the wife. But what if the man ^d three wives and 
they each claimed compensation ? 

* Case put by Dr. C. K. Allen, 46 L.Q.R. 309 (July 1930). 

^ See the South African case of Seedafs Executors v. The Master^ 
infra, p. 381. 
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the rites of a law which recognizes polygamy will in all 
respects and for all purposes be denied the status of 
marriage. Stirling J. found himself ‘bound to hold’ 
that such a union was not a valid marriage.* Lord 
Brougham said that ‘we regard it [marriage] as a wholly 
different thing, a different status, from Turkish or other 
marriages among infidel nations, because we clearly 
never should recognize the plurality of wives, and 
consequent validity of second marriages, standing the 
first, which second marriages the laws of those countries 
authorize and validate’.* Westlake went so far as to say 
that a polygamous marriage ‘will not be regarded in 
England as a marriage, nor will the matrimonial duties 
arising under it be enforced, or any divorce or other 
relief granted for a breach of them’,* though perhaps 
the learned author meant nothing more than the relief 
which is sought in a matrimonial cause. 

It is reasonably clear, however, that the rule in Hyde English 
V. Hyde does not go to these lengths. That case merely 
decides that the machinery which has been set up by poiyg»- 
English law for the purpose of annulling, dissolving, or 
otherwise qualifying the relationship of husband- and v»ud for 
wife is designed for monogamous marriages only, and 
cannot be set in motion in respect of a polygamous 
union. Lord Penzance made this clear in the conclud- 
ing words of his judgment, when he said that his 
decision was confined to the issue before him, i.e. to 
the rejection of the petition for divorce. He continued: 

‘This Court does not profess to decide upon the rights of 
succession or legitimacy which it might be proper to accord 
to the issue of the polygamous unions, nor upon the rights or 
obligations in relation to third persons which people living 
under the sanction of such unions may have created for 
themselves.’ 

Moreover, Chitty J. once expressed great doubt 
whether he could justifiably hold the children of a poly- 

‘ In re Bethell (1887), 38 Ch. D. 220, 234. 

* H'arrenJery. ff'arrenJer {1%^^), 2 Cl. & F. 488, 532. * S. 34. 
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gamous union between a Mohammedan and an English- 
woman to be illegitimate;' while in a more recent case, 
where a Mohammedan domiciled in Bagdad had mar- 
ried two English wives in England by Mohammedan 
rites, an order of Court was made which was framed 
on the assumption that both marriages were valid and 
also that the children of each wife were legitimate.* 

It may reasonably be conjectured, therefore, that an 
English Court, should the issue arise, will not regard 
a polygamous marriage as a complete nullity for all 
purposes, provided that it is valid according to the lex loci 
contractuSy and provided that the parties are competent 
by the law of the matrimonial domicil to contract a 
marriage of this kind, but, subject to considerations of 
public policy and to the fact that the matrimonial 
remedies of England are inappropriate to such a union, 
will acknowledge that it creates the lawful status of 
husband and wife.* 

Whether Monogamous marriages are frequently contracted by 
'"monS- communities among which polygamy is 
gamous or valid, and it has been suggested by a learned writer that 
^wJ^ned ^ tnarriage which is monogamous in intention and in 
by tex loti fact cannot be denied the status of marriage by English 
ctMratKmts merely because the parties might have entered into 

• Re Ullee (1885), 53 L.T. (N.S.) 711. 

* In the estate of Abdul Majid Belshah, TAf Times newspaper, 
December i6, i8, 1926; January 14, 18, 1927; 48 L.Q.R. 348; for the 
facts see infra^ P* 3 ^ 3 * In //r Bethell {supra^ pp. 315-16) the child 
of a polygamous union was held to be illegitimate, but it must be 
remembered that there the husband was domiciled in England. 

3 For the conditions under which and the extent to which polyga- 
mous marriages are recognized by English law, see Mr. Beckett in 
48 LoQoRo (1932), pp. 357^8. If it is correct that capacity to marry 
is governed by the pre-marriage domicil of each party {jiupra^ p. 2 19), it 
would seem to follow that a woman domiciled in a monogamous country 
cannot contract a polygamous marriage with a man domiciled in a 
polygamous country. Such a result is at variance with the facts of life, 
but Mr. Beckett ( 1 . c. at p. 361) is of opinion that a woman who goes 
through a ceremony of marriage in such circumstances and lives with 
her ^husband’ acquires a ^polygamous personal law*. 
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a pol^amous union.* This view is based on the ground 
that if the intention of the parties is the decisive test as 
to whether a union is to endure for life, then logically it 
should be decisive in determining whether the union is 
exclusive. But is it true to say that whether a union 
satisfies the requirements of English law is a question 
of intention ? Lord Brougham in IVarrender v. Warren- 
der certainly did lay stress on this element. 

*For the question must always be,’ he said, ‘Did the parties 
intend to contract marriage? And if they did that which in 
the place they were in is deemed a marriage, they cannot 
reasonably or sensibly or safely be considered otherwise than 
as intending a marriage contract.’* 

Lawrence L.J. approved of this notion in Nachim- 
son's Case.^ It would seem, however, that intention, 
except as evinced by the nature of the ceremony adopted, 
can scarcely be a possible test for the validity of a 
marriage. If two people contract a union according to 
a particular ceremonial form, their intention, so far as 
it IS relevant or decisive, must be taken to be an inten- 
tion to enter into that form of marriage which the law 
controlling the ceremony contemplates. Whether a 
marriage is monogamous or polygamous depends solely 
upon the lex loci celebrationis.^ Can a man, who delibe- 
rately chooses to marry under a system of law and in a 
form that envisages a plurality of wives as normal, be 
heard to say that he personally intended to marry that 

' Mr. Vesey Fitzgerald, 47 L.Q.R. 253. 

» (1835), 2 Cl. & F. 488, 530. s p. 3 1 7. 

♦ 48 L.Q.R. 356, where Mr. Beckett writes: ‘This view that the 
monogamous or polygamous character of the marriage is to be deter- 
mined by the lex loci contractus is the only one which is really consistent 
with the decision in Inre Bethell{\%%%'), 38 Ch.D. 220, and the reasoning 
upon which the judgments in Hyde v. Hyde (1866), L.R. i P. & D. 
130, Brinkley v. A.-G. (1890), 1 5 P.D. 76, the Hammersmith Marriage 
Case ([1917] r K.B. 634), Nachimson v. Nachimson ([1930] P. 217), 
R. V. Naguii ([1917] i K.B. 359), and Chetti v. Chetti ([1909] P. 67) 
are based.’ See also Lendrum v. Chakravarti (1929), Scots Law Times 
Reports, 96. 
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woman to the exclusion of all others ? The answer would 
surely be that, if such were his intention, he ought to 
have married under a legal system recognizing mono> 
gamy and by a ceremony adapted for monogamy, as 
was done by the Mohammedan Dr. Mir-Anwaruddin.* 
A polygamously constructed law is scarcely fitted to 
regulate the matrimonial rights of the parties to a mono- 
gamous union.* The result is certainly unfortunate, 
since Hindus, Mohammedans, and others may be as 
monogainously minded as Europeans, but, as we have 
often learned, the thought of man is not triable and the 
law can judge his intention only by his outward acts. 

II. Formalities of Marriage 

Form*i There is no rule more firmly established in Private 
depend! International Law than that which applies the maxim 
•oieiy upon locus regit actuM to the formalities of a marriage. Whether 
anv particular ceremony constitutes marriage depends 
solely upon the law of the country where the ceremony 
took place.* 

‘If a marriage is good by the laws of the country where it 
is cflFcctcd, it is good all the world over, no matter whether the 
proceeding or ceremony which constituted marriage according 
to the law of the place would or would not constitute marriage 
in the country of the domicil of one or other of the spouses. 
If the so-called marriage is no marriage in the place where it 
is celebrated, there is no marriage anywhere, although the 
ceremony or proceeding if conducted in the place of the 
parties’ domicil would be considered a good marriage.’^ 

Scrimthirt Thc fitst cssc to establish this principle in England 
''•^jJ^’was Scrimshire v. Scrimshire^ in 1752, where the facts 
were as follows ; 

• [1917] I K.B. 634. Infra, p. 363 etseqq. 

» LQ.R., op. cit., p. 357. 

* Scrimshire v. Scrimshire (1752)1 2 Hag. Con. 395; Dalrymple v. 
Dalrymple {\%\\), 2 Hag. Con. 54: fFarrentier v. tf'arrenther (183s), 
2 Cl. £c F. 488, 5305 Harvey v. Farnie (1882), 8 App. Cas. 43, 50; 
Berthiaume v. Dastous, [1930] A.C. 79 (P.C.). 

♦ Berthiaume v. Dastous, supra, at p. 83. * Supra. 
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Two British subjects, both domidlcd in England, married 
each other in France. The husband was eighteen, the wife 
fifteen years of age; the marriage was clandestine and by 
French law absolutely void, but was valid by English law 
unless avoided as the result of legal proceedings. The marriage 
was annulled by a French Court. The wife later brought 
a suit for restitution of conjugal rights. It thus became neces- 
sary to decide whether there was a subsisting marriage or not, 
and thisof course depended upon whether the legal effect of the 
ceremony was to be determined by French or by English law. 

It was urged that, since both parties were British 
subjects domiciled in England, the law of France had 
no claim to be considered. The judge of the Consistory 
Court, Sir Edward Simpson, had no difficulty in dis- 
posing of this argument. After demonstrating that the 
parties, by electing to celebrate their marriage in France, 
had subjected themselves to the marriage law of that 
country, proceeded to indicate some of the incon- 
veniences that a refusal to adopt the principle locus regit 
actum in this matter would cause. If, for instance, the 
marriage in the present case were to be declared good 
as conforming to English law, the husband might go 
to France and contract a second marriage there which 
would be valid by French law. Thus, his children by 
the second marriage would be bastards in England, but 
legitimate and capable of inheriting in France, a state 
of affairs which would be reversed in the case of the 
children of the first marriage. The French wife would 
have no rights to effects in England, and the English 
wife no status as such in France. If, again, both parties 
to the original marriage, after having children, should 
go to France and each contract another marriage, the 
resulting confusion would defy description. 

The predominance of the lex loci contractus with M»mage 
regard to formalities is rigorously observed, together vtiid’by 
with all its implications, by English law. This is well 
illustrated by Papadopoulos v. Papadopoulos} 

valid cver)'- 

* [1930] P. 55, where 
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A domiciled Cypriot, belonging to the Greek Orthodox 
Church, married a Frenchwoman at a register office in 
London according to English law. Some eight years later 
a Cypriot Court annulled the marriage by consent of the 
parties on the ground that it had not been celebrated in a 
church or by a priest of the Greek Orthodox Church as is 
required by the law of Cyprus in the case of a party professing 
that religion. The Court also declared that the husband 
should pay the wife a lump sum in satisfaction of all claims 
including maintenance. The Cypriot Court, which was a 
British Court established and regulated by an Order in Council, 
had in fact no jurisdiction either to annul or to dissolve mar- 
riages. Fifteen years later the wife instituted summary pro- 
ceedings against the husband in London, where he was now 
resident, and obtained an order for maintenance at the rate of 
{,1 a week. The present case was an appeal from that order. 

It was incontrovertible that the marriage in London 
was valid, since the English formalities had been 
observed, but nevertheless the validity of the order for 
maintenance was attacked on the ground that the parties 
had lost the status of husband and wife by virtue of the 
Cypriot Judgment, and also on the ground that the 
respondent was estopped by that judgment from 
claiming maintenance contrary to her express agree- 
ment. These arguments did not prevail. 

First, the Cypriot Court, according to its constitu- 
tion, could award neither maintenance nor a lump sum 
in lieu of maintenance unless it first made a decree 
of nullity, of dissolution, of restitution of conjugal 
rights, or of judicial separation. By its constitution 
it had no jurisdiction to annul or to dissolve the mar- 
riage, and it had not purported to make a decree 
either of judicial separation or of restitution of conjugal 
rights. 

Secondly, the want of jurisdiction to annul the 
marriage could not be cured by the submission of the 
parties. 

‘Consent makes no difference; the husband and wife could 
not by consent give the Court jurisdiction to declare that 
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the woman was not a wife, or to make any order upon tliat 

footing.’* 

It was held, therefore, that the parties were still 
husband and wife and that the order for maintenance 
could not be impugned. 

This principle, that a marriage which is in accor- Predomi- 
dance with the formalities of the lex loci celebrationis is 
to be regarded as formally valid everywhere, even tionu not 
though it would have been void if solemnized in that 
manner in the country where one or both of the parties countries 
are domiciled, is generally but not universally accepted. 

Thus in those countries where status depends upon 
religious law, as in Yugoslavia and Greece for per- 
sons of the orthodox faith, and in Malta and Cyprus, 
a marriage contracted in disregard of the religious 
formalities of the domicil, no matter where solemnized, 
is not recognized as valid. For instance, a civil 
marriage contracted in London by a Roman Catholic 
domiciled in Malta is not recognized by Maltese law, 
but of course foreign views of this nature cannot affect 
the rules that regulate the form of marriages in Eng- 
land.* In practice the parties avoid the unfortunate 
situation that arises from this conflict of laws by the 
performance of two separate ceremonies, one according 
to the local form, the other according to the religious 
requirements. 

So imperative is it that the lex loci celebrationis should Ux Uci 
alone determine whether the formalities of a marriage 
are sufficient, that no exception is made to the principle though for- 
even where the sole object of the parties in marrying in 
a foreign country has been to evade some troublesome dhi evaded 
requirement of their lex domicilii. A familiar instance 
of this was formerly furnished by the Gretna Green 
marriages. Marriages can be validly solemnized in 
Scotland by mere words of consent de praesenti in the 
presence of witnesses, and, until the requirement of 

* Per Hill J. at p. 69. 


* But sec infra, p. 353. 
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three weeks’ residence in that country was imposed by 
Statute in 1856,* the validity of the unions contracted 
before the village blacksmith and his assistant by run- 
away English couples, within a few minutes of crossing 
the border, was consistently upheld.* The leading 
authority upon the matter is Simonin v. Mallac.^ 

Two domiciled French persons contracted a marriage in 
London which, though valid according to English law, would 
have been void if tested by French law, since the parental 
consent required by the Code Napoldon had not been obtained. 
The wife later petitioned for a decree of nullity of marriage. 

The Court dismissed the petition, for since the neces- 
sary consent, as we have seen,^ was a formality required 
by French law and nothing more, its absence could not 
affect a marriage contracted in England. The Judge 
Ordinary, in delivering the unanimous judgment of the 
Court, could discover no judicial decision or dictum, no 
opinion among writers of authority, which controverted 
the principle that in all circumstances the law of the 
country where a marriage is solemnized shall alone govern 
its formal validity. So, the fact that a person is disabled 
by his foreign lex domicilii from marrying otherwise than 
in accordance with the formalities of that law, will not be 
held by the English Courts to invalidate a marriage con- 
tracted by him in England according to English law.* 
There are, however, certain exceptional cases in 
which English law recognizes the validity of a marriage, 
notwithstanding a failure to observe the formalities of 
the lex loci celebrationis. These exceptions to the general 
principle may be grouped as follows : 

(i) Marriages under the Foreign Marriages Act^ 1892. 
This Act provides that a marriage between parties, 

‘ 19 & 20 Viet., c. 96, sufra, p. 231, note i. 

* Compton v. Bearcroft (1769), 2 Hag. Con. 444 N. 

’ {i860), 2 Sw. & Tr. 67. ♦ Supra, p. 230. 

* Papadopoulos v. PapaJopoulos, [1930] P. 55; Cietti v. Chttti, 
[1909] P. 67. 
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of whom one at least is a British subject, solemnized in 
a foreign country by a 'marriage officer’, shall be as 
valid as if it had been solemnized in the United King- 
dom with a due observance of all forms required by 
law.' The persons who may be appointed marriage 
officers include British ambassadors, British consuls, 
Governors, and High Commissioners.* Every marriage 
must be solemnized at the official house of the marriage 
officer, with open doors, in the presence of two or more 
witnesses, ana may be solemnized by another person in 
the presence of the marriage officer according to the 
rites of the Church of England, or according to such other 
form as the parties see fittoadopt^or^ if the parties so desire, 
it may be solemnized by the marriage officer himself.' 

A marriage contracted under these statutory pro- 
visions is necessarily valid in England from the point 
of view of form, though it may be void, or may even 
have been annulled, under the law of the country where 
it took place.^ Regulations have, however, been made 
by Order in Council, in order to minimize the risk of 
a marriage being void in the foreign country and valid 
in England.* Thus, where the woman about to be 
married is a British subject and the man an alien, the 
marriage officer, before allowing the ceremony, must 
satisfy himself: 

(a) that the marriage will be recognized by the law of the 
foreign country to which the man belongs; or 

{h) that some other and additional marriage ceremony, recog- 
nized by the law of the country to which the man belongs, 
has taken place or is about to take place between the 
parties: or 

(f) that the leave of the Secretary of State has been obtained. 

Upon proof that it is impossible to take advantage N*vai and 
either of the local law or of the provisions above stated,* 

« S. I. » S. II. * S. 8. 

♦ Hay V. Norticete, [1900] 2 Ch. 262. 

’ Foreign Marriages Order in Council, 1913, Articles i and 2. 

‘ Ibid. 20 (2). 
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the Act also enables a marriage to be solemnized on 
board one of His Majesty’s ships on a foreign station.* 
For this purpose the commanding officer of a ship may 
be appointea marriage officer. Again, it is enacted that 
all marriages solemnized within the British lines by any 
chaplain or other person officiating under the orders 
of the commanding officer of a British army serving 
abroad, shall be as valid as if they had been solemnized 
within the United Kingdom with a due observance of 
all forms required by law.* 

(ii) Marriages in u place where there is no local law 
available. 

Marriages It may happen that a British subject desires to marry 
’■'I"®*' in a place where there is no local form of marriage, or 
sS^ect^o where, as in the case of Siam, the local form is of a non- 
^I**"*®^*^** nature. 

The marriage statutes of the United Kingdom do not, 
of course, apply to such a case, and the Foreign Marriages 
Act expressly provides that the facilities which it 
affords are not to abridge other means of contracting 
marriages. The principle is that, where compliance by 
a British subject with the local forms is impossible, the 
marriage must conform to the rec^uirements of the com- 
mon law of England. An appreciation of this principle 
requires an answer to two questions, namely: 

{a) What formalities does common law require for a marriage 
contracted in England ? 

{b) Must these requirements be observed in the case of a 
marriage abroad ? 

What is the With regard to the first question, one essential un- 
common doubtedly is that the parties should take each other for 
law relating Another, that an episcopally ordained 

marriage' priest or deacon should take part in the ceremony. 
This last point was decided by the House of Lords in 
R. V. Millis,^ where it was held, though in rather an 

' S. 12. » S. 22. ’ (1843-4), 10 Cl. &F. 534. 
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unsatisfactory manner/ that a marriage celebrated in 
Ireland by a Presbyterian minister according to the 
rites of the Presbyterian Church was invalid. Lord 
Hardwicke’s Act did not extend to Ireland, and there- 
fore marriages in that country were governed by the 
common law. The rule was thus established that no 
common law marriage is valid without the intervention 
of an ordained priest. It is a rule that almost certainly 
lacks historical justification/ but its applicability to 
English common law marriages cannot now be doubted. 

The second question is whether the rule in R. v. Does the 
Millis applies to marriages abroad. We must ascertain 
whether a marriage abroad, in some place where there totiiity 

apply 

* The four judges of the Irish Court of Queen’s Bench were equally 
divided, and Perrin J., who had held the marriage valid, formally with- 
drew his judgment in order that an appeal might be taken to the House 
of Lords. The case was there argued before six Law Lords and ten 
judges. A unanimous opinion of all the judges in favour of theinvalidity 
of the marriage was read by Tindal C.J., who explained, however, that 
lack of time had prevented a proper investigation of the case. He said 
that there had been much difference of opinion and that some of his 
brethren had felt great diihculty in subscribing to the opinion. The Law 
Lords were equally divided, and so according to a merely technical 
rule — semper praesumitur pro negante — a most important principle was 
added to the marriage law of England. 

^ Before Lord Hardwicke’s Act the practice of the ecclesiastical 
Courts constituted the marriage law of England. These Courts applied 
Canon Law. Before the Decree of the Council of Trent (1545-63) the 
general Canon Law of Europe recognized a contract of marriage per 
verba de praesenti^ and, since the Decree was never in force in England, 
it is important to trace the origin of the idea that an English marriage 
required the presence of a priest. It appears to have originated in a 
law of the Saxon King, Edmund, of the year 940, to the effect that: ‘At 
nuptials there shall be a mass priest by law who shall by God’s blessing 
bind their union to all prosperity.’ This was followed by a number of 
constitutions of bishops and archbishops to the same e&ct, especially 
one of Archbishop Lanfranc in 1076. Such constitutions could not 
create law and Edmund’s decree must have ceased to be law by at any 
rate the thirteenth century, for, after Church and State had been 
separated by William I, the general canon law of Europe was recognized 
as prevailing in England. The majority of canonists and historians con- 
sider the decision in R. v. Millis to be wrong. 
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is no local law available or where the local form is of a 
non>Christian nature, is formally valid on the ground 
alone that the parties have taken each other for man and 
wife, or whether in addition its validity requires the 
presence of an ordained priest. In other words, how 
much of the common law affects a British subject in 
some country outside England? This question has 
frequently arisen with regard to the early British 
settlers who carried English law with them to the 
Colonies, and the principle according to which it must 
be answered is well established, namely, that only so 
much of the law is imported into the Colony as is 
suitable to the local conditions.' Thus, it has been held 
that the English Statute of Mortmain,* since it repre- 
sents a law of local policy adapted solely to this country, 
does not extend to the Island of Grenada in the West 
Indies,* but, on the other hand, that the rule against 
perpetuities, being founded upon considerations of 
public policy applicable everywhere, is part of the law 
On prin- of Penang.^ Tested by this principle, it seems clear 
that the rule of the common law requiring the inter- 
presenceof vention of an ordained priest could not be extended to 
* niarriage contracted in a Colony during the early days 
apply of the colonization, since it was at that time neither 
*^'***'' suitable nor applicable to the local conditions there 
prevailing. In a case before the Supreme Court of 
Bombay m 1 849, where the issue was the validity of a 
marriage celebrated in India by a Congregationalist 
minister not in Holy Orders,* Sir Erskine Perry C.J. 
adverted to the matter as follows: 

‘The rule ... is that, although colonists take the law of 

England with them to their new home, they only take so much 

of it as is applicable to their situation and condition. The 

‘ Blacbtone, i. too. * 9 Geo. 11 , c. i. 

* j/.-G. V. Stewart (1817), a Mcr. 143; Whicker y. Hume (i8$8), 

7H.L.C. ia4. 

^ Yeap CAeah Neo v. Ong Cheng Neo (1875), L.R. 6 P.C. 381. 

* Maclean v. CrrxM//(i849), Perry’s Oriental Cases, 75. 
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question, therefore, that now remains for inquiry is whether 
that portion of English law which required the presence of a 
minister in Holy Orders at the celebration of a marriage was 
suitable to India at the time when English law was intr^uced 
into that country. ... To countries where the common law 
extended yet in which there was no Church establishment or 
parochial divisions the law in its terms was never capable of 
being applied (viz. the law of Edmund), and therefore it 
results clearly that that portion of the law requiring the pres- 
ence of a minister was wholly local in its character and a mere 
municipal regulation.’ 

If this particular rule of the common law was not im- 
ported into the Colonies on the ground of its unsuita- 
bility to the local conditions, a fortiori it is inapplicable 
to non-British countries such as China or Siam. Lord 
Campbell in R. v. Millis said : 

*It has been repeatedly held, and there can be no doubt that 
such is the law, that in circumstances where it is utterly im- 
possible to procure the presence of a priest, there may be a 
valid marriage by the consent of the parties.’* 

The weight of judicial opinion is clearly in favour of Authority 
treating the rule in R. v. Millis as being confined to 
marriages in England and Ireland,* and Catterall v. territorial 
Catterall^ would appear to be an actual decision against 
its application to marriages celebrated in the Colonies. 

The tacts were these: 

Two years before the present suit, the plaintiff had brought 
a suit for nullity of marriage on the ground that the marriage, 
which had been celcbrat^ in New South Wales before a 
Presbyterian minister, did not satisfy the requirements of the 
local marriage statute.^ In that suit Dr. Lushington held 
that the statute did not avoid all marriages that failed to 
satisfy its requirements, but he gave the plaintiff leave to 
amend his libel by pleading that the marriage was void at 

* (1843-4), 10 Cl. & F. 534, 786. 

* Beamish v. Beamish (1861), 9 H.L.C. 274, 348, 352; Lighthedy 
V. West^ [1903] 18 T.L.R. 526. 

* (1847), I Rob. Ecc. 580. 

* Catterall V, Sweetman (1845), i Rob. Ecc. 304. 
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common law owing to the absence of die episcopally ordained 
clergyman. The plaintiff, however, withdrew his libel and 
sued for divorce a memo et there on the ground of his wife’s 
adultery. 

In the present suit, therefore. Dr. Lushington had to 
decide whether the marriage was a sufEcient marriage 
to enable him to pronounce a decree of separation. 
After remarking that none of the Law Lords in R. v. 
Millis had intimated in any way that a Colonial marriage 
before a Presbyterian minister would be void, he gave 
the following reasons for refusing to carry that decision 
one iota further than it went. 

‘Were I to hold the presence of a priest in the orders of 
the Church of England' to be necessary, I should be going 
the length of depriving thousands of couples married in the 
colonics and the East Indies (where till of late years were no 
chaplains) of the right to resort to this Court for such redress 
as it can give in cases of cruelty or adultery. Until I am con- 
trolled by a superior authority, . . . most unquestionably I shall 
hold in this and all other similar cases that, where there has 
been a fact of consent between two parties to become man 
and wife, such is a sufficient marriage to enable me to pro- 
nounce, when necessary, a decree of separation.’ 

The learned judge, therefore, pronounced for the 
decree that was prayed. 

Conciufion The true rule, therefore, would appear to be that a 
marriage contracted by a British subject in a foreign 
country, where local formalities are non-existent or 
where those that exist are inapplicable to a British 
marriage, is regarded as valid in England, provided that 
the parties have freely consented to become husband 
and wife. It is undoubted, of course, that a marriage 
in such a place is valid if it is contracted in the presence 
of an episcopally ordained priest or deacon.* 

' The learned judge would appear to have erred in requiring the 
priest to be a member of the Church of England. Cf. James v. James 
Smyth (i88i), 51 L.J. (P.) 24. 

* Limerick v. Limerick (1863), 32 L.J. (P.M. St A.) 02; Phillips v. 
Phillips (1921), 38 T.L.R. ISO. 
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III. Matrimonial Causes 

The term ‘matrimonial causes’ is here used to de- Liitof 
scribe suits which petition for a decree that will affect 
the existence of a marriage or of a supposed marriage. 
English law recognizes five such suits. 

jactitation oj marriage. This is a suit brought against 
a person who persistently and falsely boasts that he or 
she is married to the petitioner. The relief granted in 
such a case takes the form of a decree of perpetual 
silence. 

Nullity of marriage. The relief sought here is a decree 
to the effect that a marriage which has in fact taken 
place is null and void. English law, however, distin- 
guishes between marriages which are void ab initio (as, 
for instance, on the ground of a prior existing marriage, 
insanity at the time of the ceremony, consanguinity, 
affinity, or the non-observance of formalities), and those 
which are merely voidable. A marriage is voidable if 
it has not been consummated owing to the impotence 
or wilful refusal of either party; or if either party at the 
time of the marriage was insane or subject to epileptic 
fits; or if at the time of the marriage the respondent 
was suffering from venereal disease or was pregnant by 
some person other than the petitioner.* 

Judicial separation. A decree for judicial separation, 
formerly called divorce a mensa et thoro^ does not dis- 
solve the marriage but makes the spouses separate 
persons so far as their legal rights and liabilities are 
concerned. It may be granted at the instance of either 
party upon any grounds upon which a decree of divorce 
may be made, or upon the ground of foilure to comply 
with a decree for the restitution of conjugal rights, or 
upon proof of adultery, cruelty, or desertion for two 
years or more.* 

Dissolution of marriage. This, commonly known as 

' Matrimonial Causes Act, 1937, s. 7. 

* Ibid., 8. 5. 
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divorce, may be granted at the instance of either 
husband or wife where the respondent — 

(a) has committed adultery; or . 

(^) has deserted the petitioner without cause for at least three 
years immediately preceding the presentation of the 
petition: or 

(f) has treated the petitioner with cruelty; or 
(d) is incurably of unsound mind and has been continuously 
under care and treatment for at least the last five years.' 

Restitution of conjugal rights. A decree for this may be 
granted against either spouse who deserts the other 
without reasonable cause. 

Before the In early days the matters that have been enumerated 
mittoJ could raise no question of Private International 
Privetein- Law, since, with the exception of dissolution of marriage 
**Uwnot unobtainable remedy, they were all 

eoneemrd exclusively subject to the jurisdiction of Ecclesiastical 
Courts whose sway extended throughout Western 
ciuf«i Europe. 

The jurisdiction of the Court Christian’, said James L.J., 
‘was a jurisdiction over Christians, who, in theory, by virtue 
of their baptism, became members of the one Catholic and 
Apostolic Church. The Church and its jurisdiction had 
nothing to do with the original nationality or acquired domicils 
of the parties, using the word domicil in the sense of the 
secular domicil, viz. the domicil affecting the secular rights, 
obligations and status of the parties.’^ 

The jurisdiction depended upon residence. Every per- 
son resident within a diocese was subject to the juris- 
diction of the Bishop. Moreover, not only was the law 
administered by these Courts common throughout 
Christendom, but also their judgments were granted 
universal recognition both by secular and ecclesiastical 
authorities. This state of affairs came to an end with 
the Reformation, which disrupted the unity that had 
previously characterized ecclesiastical law and the 
Courts by which it was administered. Every person 
' Matrimonial Causes Act, 1937, s. 2. 

* Niioyet v. NiSeyet (1878), 4 P.D. i, 4. 
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resident in an English diocese was still subject to the 
ecclesiastical jurisdiction of the Bishop, but the law 
administered by him was essentially English law, and 
his decrees were not entitled as of right to recognition 
in other Christian countries. The appeal which had 
formerly lain to the Pope now lay to the Crown.* 

The most important matter upon which English law piiwiu. 
came to differ from that of the Continent was divorce. 

In those countries where Roman Catholic religious law recognized 
is applied in matters of marriage and personal status a 
marriage is indissoluble, since it is regarded as a con- 
tract resulting in a sacrament that cannot be interfered 
with by any human authority, and the most flagrant matri- 
monial offence does not entitle the innocent party to 
loose the marriage tie. But the Canonists have invented 
a method of rectifying this inequitable state of affairs 
while still adhering to the sacramental principle of in- 
dissolubility. The method is, not to dissolve the 
marriage, but to decree that it was void ah initio. Thus, 
if it can be proved that one of the parties was forced 
into the marriage, say thirty years ago, annulment may 
be granted by the Sacred Kota on the ground that 
there has been no marriage according to the rites of 
the Church. The principle of indissolubility ceased to 
obtain in England after the Reformation, for it seems 
to have been established that a spouse who obtained 
divorce a mensa et thoro for adultery was free to marry 
again. The important fact is, however, that from 1697 
the practice was instituted of obtaining divorce by 
Act of Parliament. Divorce by means of ordinary 
judicial process was introduced in Scotland at an 
earlier date. 

A new Court was established in this country by the 
Matrimonial Causes Act, 1857, to which was trans- 
ferred, inter alia^ the jurisdiction over matrimonial «*S7 
matters that had previously been exercised by the eccle- 
siastical tribunals. It thus became the sole authority 
' Westlake, p. 83. 
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that was competent to entertain suits for judicial separa- 
tion, nullit)r of marriage, restitution of conjugal rights, 
and jactitation of marriage, but as regards these matters 
there was an express statutory provision that the new 
Court should give relief on principles and rules which 
should be as nearly as possible conformable to the prin- 
ciples and rules on which the Ecclesiastical Courts had 
previously acted.' In addition, the Act empowered the 
Court to pronounce a decree for dissolution of marriage. 

It is now necessary to examine the various matri- 
monial causes separately and to ascertain in each case, 
first, what suffices from the point of view of English 
Private International Law to give a Court, whether 
English or foreign, jurisdiction to entertain the suit; 
and secondly, what system of law will govern the suit 
where such jurisdiction exists. 

(i) Suits for nullity of marriage. 

TwocUmw (a) Jurisdiction of English Courts. As a preliminary 

ascertaining the circumstances in which, according to 
the authorities, an English Court has jurisdiction to 
entertain a suit for nullity, it is proposed to consider the 
question solely on principle. For this purpose it is 
essential to notice that English law recognizes two 
different kinds of nullity suits. A suit of this nature 
may relate to a marriage that was void ab initio (as, for 
instance, where one of the spouses was already married 
to a third person or where there has been a non- 
observance of the appropriate formalities), or it may 
relate to a marriage which is claimed to be voidable 
owing to the impotence of one of the parties or owing 
to the insanity, pregnancy, or venereal disease of the 
respondent at the time of the marriage. In the follow- 
ing pages, therefore, we must be careful to distinguish 
between void and voidable marriages.* 

’ S. 22; repealed by Judicature Act, 1925, and replaced by s. 32 
of that Act. 

^ Strictly speaking, a void marriage cannot be nullified, for it is null 
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If a decree for the annulment of a voidable marriage 
is one which directly affects the existing status of hus- 
band and wife, there can be no doubt on principle that, 
so far as concerns the jurisdiction of the Court, a suit 
for nullity must stand on the same footing as a suit for 
divorce. That the annulment directly affects the status 
of the parties can scarcely be doubted.* It may be a 
status that is peculiarly open to attack, but it is capable 
of duration throughout the joint lives of the spouses, 
and until it has been attacked and destroyed, an event 
which may never occur, its de facto existence must 
obviously be recognized. It is also clear that the decree 
of annulment, even though it may be retrospective in 
operation, has a similar effect to a decree of divorce in 
so far as it destroys what, since the marriage, has ap- 
peared to be a perfectly normal status. If this reasoning 
IS sound, a suit to annul a voidable marriage falls into 
line with other legal proceedings affecting status and be- 
comes subject to the exclusive jurisdiction of the Courts 
of the domicil. The exclusiveness of this jurisdiction is 
now well settled in the case of divorce proceedings, and 
the modern tendency is to make all questions of status 
justiciable only in the Courts of the domicil. Lord Philli- 
more, in a case where the issue was the annulment of a 
void marriage, expressed himself as follows : 

already, but purism need not be carried to the length of breaking with 
well-established usage. The object of the suit is to obtain an authorita- 
tive pronouncement that what purported to be a valid marriage was in 
fact a nullity. 

* Lord Merrivale in Newbould v, A.-G.y [1931] P- 75, held that 
a decree of annulment is equivalent to a declaration, not that an existing 
marriage is dissolved, but that no marriage has ever taken place. It 
does not appear, however, that he directed his mind to the question 
whether a nullity decree affects status. Lord Coke, in commenting 
upon a statute which contained the expression ‘being married* said: 
‘This extendeth to a marriage de facto^ or voydable by reason of a pre- 
contract, or of consanguinity, or of affinity or the like; for it is a marriage 
in judgment of law untill it be avoided, and therefore though neither 
marriage be de jure^ yet they are within this statute’; 3 Co. Inst., p. 88, 
cited Siveyerv, Allison^ [^ 9 .^ 5 ] ^ K.B. 403, 407. 

4431 
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‘As to the general principles of international law upon this 
subject as viewed by British Courts it seems to me pretty clear 
that for the purpose of pronouncing upon the status of parties 
as well as for the purpose of affecting that status the Court of 
the law which regulates or determines the personal status of 
the parties, if they are both subject to the same law, decides 
conclusively.’* 

wh»tiithe Let us HOW Consider on principle this question of 
juriidi'ctionj^^sdiction where the suit is brought in respect of a 
for void marriage that is alleged to have been void ab initio, 
m»rnag«if Court possesses jurisdiction over this class of 
suit Is it the Court of the domicil ? and if so, is the 
jurisdiction exclusive ? Or is it the Court of the country 
where the marriage was solemnized ? Or the Court of 
the place where the parties are resident We will con- 
sider these possible solutions separately. 

Domicil In the case of a void as contrasted with a voidable 
*dSetii'n to it is a little more difficult to establish the com- 

innui yoid petence of the Court of the domicil, for, since the peti- 
tion for annulment rests upon the contention that there 
quettionof is no Subsisting marriage at all, and since therefore, if 
involved contention is true, the parties have never been re- 
lated to each other as husband and wife, it is at least 
arguable that no question of status is raised. If this is 
so, the Court of the domicil has no pre-eminent claim to 
jurisdiction. It is submitted, however, that annulment 
proceedings taken in respect of a void marriage raise a 
clear question of status. The issue for trial is whether 
the marriage is valid or void: the result of the trial is a 
decree in ravour either of marriage or of celibacy, and, 
as Lord Dunedin has remarked, ‘celibacy is just as 
much a status as marriage’.^ It is true that parties 

* Salveien v. Administrator of Austrian Property, [1927^ A.C. 641, 
670. See to the same efiect Fleming v. Fleming (O^tano Supreme 
Court), [1934] 4 D.L.R. 90. 'It must be held, therefore, that in suits 
for nullity on the ground of impotence the Court of the parties’ domicil 
has exclusive jurisdiction.’ 

* Salvesen v. Administrator of Austrian Property, [1927] A.C. 641, 
662. 
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ostensibly married to each other may not be so in fact 
owing to some defect which vitiated the original cere- 
mony, but nevertheless, if the direct issue of marriage 
or no marriage is deliberately raised in judicial pro- 
ceedings it is rather too subtle to deny that a question 
of status is implicated. There is a marriage in judg- 
ment of law until annulment is effected.* The reason- 
able conclusion would appear to be, therefore, that the 
Court of the domicil of the parties possesses jurisdic- 
tion, though perhaps not an exclusive jurisdiction, to 
annul a void marriage. A possible objection to this 
view is that it is impossible to base any principle upon 
the common domicil of the parties, since, if the marriage 
is void ab initio.^ the wife does not take the domicil of 
her husband. Such an objection may be dismissed as 
academic. Despite the discredited decision in Ogden v. 
Qgden.^ it is impossible to disagree with Lord Morison, 
who held in a Scottish case that: 

If a woman goes through a ceremony of marriage with a man 
and afterwards resides with him in the country of his domicil, 
she thereby acquires a domicil in that country, even though the 
validity of the marriage is the issue in legal proceedings.^ 

The next question is whether it is in accordance with 
principle that the original validity of a marriage should 
oe justiciable in the country where it took place. In 
general the answer would clearly appear to be in the 
affirmative, though perhaps a distinction ought to be 
made between the various causes for which nullity pro- 
ceedings may be instituted. It seems obvious that the 
Courts of the locus celebrationis must be competent, 
though perhaps not exclusively so, to decide whether 
the requisite formalities for a valid marriage were 
observed. Once admit that the forms of lex loci cele- 
brationis must be exclusively observed in the original 

* See the words of Coke, cited sufr«, p. 337, note i. 

* [1908] P. 46. 

* Ltndrum v. Chakravttrtt, [1929] Scots Law Times Reports, 96; 
Turner v. Thompson (1888), 13 P.D. 37, 41 ; supra, p. 193. 
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ceremony, irrespectively of the country in which the 
issue of validity is raised, and it seems logically to 
follow that the Courts which administer that law have 
a right of jurisdiction over the question. The same 
would appear to be true of suits founded upon bigamy 
or fundamental mistake. But where annulment is 
sought on the ground of incapacity in either party, 
there is no obvious reason why the Courts of the locus 
celebrationis should be competent to try the issue, unless, 
of course, the incapacity is one that the lex loci celebra- 
tionis itself regards as an impediment to the marriage.* 
If it is correct to say that capacity to marry is governed 
by the law of the matrimonial domicil,^ then, on prin- 
ciple, jurisdiction over the question should belong pre- 
eminently to the Courts of the domicil. 

Residence The last question is whether residence suffices to con- 
jurisdiction in the case of a void marriage. Dicey 
diction maintains that the English Court has jurisdiction. 

'semblef where the respondent is resident in England, not on 
a visit as a traveller and not having taken up that residence for 
the purpose of the suit .’3 

The learned author states that there are obvious 
grounds of convenience for this rule, though he requires 
that the residence should be ‘of a more or less perma- 
nent character’.^ It is submitted, however, that the rule 
cannot be justified even on the score of convenience, for 
if it were to prevail it would endanger the inviolability 
of the cardinal maxim that divorce jurisdiction rests 
solely upon domicil. That wholesome principle will 
lose much of its force if parties are at liberty to put an 
end to the marriage by resorting to some legal system 
which happens to be exceptionally indulgent to annul- 
ment. A reasonable argument in favour of basing 
jurisdiction upon residence is that the Ecclesiastical 
Courts, to whose jurisdiction and principles the present 

* Supra, p. 222. » Supra, p. 219 et seqq. 

» Rule 65 (i) (ii), p. 295. * p. 297. 
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High Court succeeded in 1857, constantly entertained 
suits for nullity in respect of void marriages where the 
respondent was resident in the diocese at the time of 
the suit. It must be noticed, however, that the prevail- 
ing doctrine which confines all questions of status to the 
Courts of the domicil is of comparatively recent growth. 
When it is remembered that the principle of basing 
divorce jurisdiction solely upon domicil was not un- 
equivocally established until 1895, it is not remarkable 
that the rarer case of nullity jurisdiction should remain 
unsettled even longer. It is submitted, then, that a suit 
for nullity raises a question of status even in the case 
of a void marriage, and that on principle it should not 
be based upon mere residence. 


It IS now necessary to test what has been said above 
by the authorities. We will deal, first, with void, and 
secondly, with voidable marriages. 

The authorities unequivocally establish, in the first 
place, that the English Court is competent to entertain 
a suit for the annulment of a void marriage if the 
original ceremony took place in England.' If England 
was the locus celebrationis ^ then the High Court has 
jurisdiction, even though the parties are domiciled or 
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(i) Void 
marriage 
Jurisdic- 
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resident abroad at the time of the suit. 


There is no case which has decided in express terms jurUdic- 
that the domicil of the parties in England suffices to 
confer jurisdiction upon the English Court. It has been domiciled 
held by the House of Lords, however, in a case where 
the parties were married in Paris and domiciled in Ger- 
many, that the Court of the domicil was competent to 
annul the marriage on the ground of its formal invali- 
dity.* It would be illogical to have one criterion where 
the domicil is foreign, another where it is English, and 


' Simonin v. Mallat (i860), 2 Sw. & Tr. 67; Settomayor v. De 
Bams (No. i) (1877), 3 P.D. i ; (No. 2) (i 879), 5 P.D. 94; OgJen v. 
Ogden, [1908] P. 46; Linke v. Fan Aerde (1894), 10 T.L.R. 426; 
Valter'S. Valter, [1925] 133 L.T. 830. 

* Salvesen v. Administrator of Austrian Property, [1927] A.C. 641. 
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therefore it may be taken as authoritatively settled that 
the domicil of the husband in England at the time of 
the suit is an alternative basis of jurisdiction. 

No jtirii- In the third place there would appear to be only two 
**Enl^nd 1 857 in which jurisdiction has been assumed 

merely the on the ground of residence. > 

retidmce In Roberts v. Brennan^ the suit was instituted in England 
in respect of a bigamous marriage that had been solemnized 
in the Isle of Man between two persons domiciled in Ireland. 

Lord St. Helier granted a decree of annulment, holding 
that residence, not domicil, was the test of jurisdiction. 
This decision, however, can scarcely be regarded as 
authoritative, for, not only was the suit undefended, but 
also no evidence was adduced to prove even the resi- 
dence of the respondent in England. All that the 
original citation showed was that the petitioner had 
given an address within the jurisdiction. 

In the second case. White v. White 

The petitioner, a domiciled Englishwoman, went through 
a ceremony of marriage with a domiciled Australian, whose 
first wife was still living. The petitioner returned to England 
two days after the ceremony without any consummation of 
the marriage. In a petition by her for a declaration of nullity 
on the ground of the bigamy of the respondent, Bucknill J. 
held that he had jurisdiction to annul the marriage. 

The learned judge admitted that two recent cases had 
applied the principle, that ‘the domicil of the husband 
is the cardinal and controlling fact for the purpose of 
divorce’, to the case of annulment,+ but he denied that 
either was binding upon him, since in one the issue was 
a voidable not a void marriage,® and in the other both 

' Roberts v. Brennan, [rpoa] P. 143 ; White v. White, [1937] P. n i. 

* [1902] P. 143. 

’ [1937] P- III; see a criticism of the decision in 53 L.Q.R. 
(July 1937). PP- 315-18- 

♦ Inverclyde v. Inverclyde, [193 ij P. 29, infra, pp. 344-$; Salveten 
V. Administrator of Austrian Property, [1927] A.C. supra, p. 351. 

s Inverclyde v. Inverclyde, supra. 
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parties were domiciled in a foreign country.* In the critieiimof 
case before him he held that the petitioner had never 
acquired a domicil in Australia, but that she was still 
a domiciled Englishwoman. 

This decision, though expedient in the actual circum- 
stances, represents a retrogression to the days when the 
law on the subject was uncertain and chaotic, and it can 
scarcely fail to have an unsettling effect. A system of 
Private International Law which multiplies the grounds 
upon which jurisdiction may be assumed may perhaps 
excite envy but it does not arouse admiration. Reason 
and simplicity demand that in each type of case juris- 
diction should be assigned to the most appropriate 
forum^ and in furtherance of this object there has been 
a strong and welcome tendency in recent years to make 
the Courts of the husband’s domicil pre-eminent as 
far as possible for the purposes of nullity jurisdiction. 

There is of course weight in the contention that in 
White V. the petitioner never acquired the domicil 
of the respondent, for though it has been said by high 
authority that a woman ‘not only by construction of law 
but absolutely as a matter of fact’ acquires the domicil 
of a man with whom she goes through a ceremony of 
marriage and with whom she lives in the country or his 
domicil,* yet here there was a complete absence of 
cohabitation. Nevertheless the wisdom of this academic 
purism is doubtful. For the sake of uniformity, would 
it not be better to go one step further and to rule that 
the mere performance of a marriage ceremony invests the 
parties with a common domicil ? In this way simplicity 
would be restored to the law. It is difficult to resist the con- 
viction that what persuaded Bucknill J. was the argumen- 
tum ad misericordiam. At the end of his judgment he said : 

‘Moreover, it seems to me just to the petitioner and also 

in the public interest that the petitioner, being domiciled and 

* Salvesen v. Administrator of Austrian Property, supra. 

* Turner v. Thompson (i888), 13 P.D. 37, 41; sec also supra, pp. 

* 93 . 339 - 
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resident in this country, should have her status as a single or 
a married woman established by this Court, and should not 
have to proceed abroad to wherever place the respondent 
happens to reside in for that purp)ose, at all events unless the 
respondent objects to this jurisdiction.’* 

This argument is impressive upon humanitarian 
grounds, but in law confusion is apt to ensue from 
compassion. The learned judge is here on dangerous 
ground, for if it is undesirable that a woman who has 
contracted a void marriage should be obliged to resort 
to the man’s domicil for relief, it is equally undesirable 
that a domiciled Englishwoman who is deserted imme- 
diately after her marriage in England with a domiciled 
foreigner, should be compelled to take proceedings 
perhaps at the other end of the world in order to 
obtain a divorce. Yet, as we shall see, the established 
rule in such a case is that, subject to a slight statutory 
exception,^ the Court of the husband’s domicil, and that 
Court alone, is competent to dissolve the marriage.^ 

It now remains to consider voidable marriages. The 
only case in which the jurisdiction of the English Court 
to entertain this type of nullity suit has been debated is 
Inverclyde v. Inverclyde,^ The facts were these : 

The wife petitioned for a decreeof annulment on theground 
of the impotence of the husband. The marriage had been cele- 
brated in London, the domicil of the parties was Scottish, the 
petitioner resided in England, the respondent had places of resi- 
dence both in England and in Scotland. To a summons asking 
that the petition be dismissed for want of jurisdiction, the 
petitioner replied that the Ecclesiastical Courts, of which the 
present Court is the -successor, always exercised jurisdiction 
over nullity suits wherever the parties were resident in Eng- 
land, or, if not so resident, where they had been married in 
England. 


Bateson J. dismissed the petition on two grounds which 
it is important to keep separate. 


* At pp. 125-6. 

* Matrimonial Causes Act, 1937, s. 13; infra, p. 360. 

* Infra, p. 353 etscqq. ♦ [* 93 *] P* 29- 
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First, he held that the Court had no jurisdiction The two 
unless the parties were domiciled in England, for, as the 
marriage was not void but at the most voidable, a decree whkh tiie 
of nullity would effect an alteration of status. 

‘It seems to me’, he said, ‘that if the principle is sound that 
in a suit for dissolution of marriage t/tvorr; jurisdiction depends 
on domicil it must equally so depend in a suit for dissolution 
of marriage on the ground of impotence.’ 


Secondly, he held that since a judgment in a nullity 
suit decrees either a status of marriage or a status of 
celibacy it is a judgment in rem^ and is therefore entitled 
to universal recognition only if pronounced by the Court 
of the country where the parties are domiciled. 

This second proposition would appear to go too far, 
since logically it covers suits brought in respect of void 
marriages. If no judgment concerning status is effec- 
tive in other countries unless pronounced by the Courts 
of the domicil, as the learned judge would appear to 
hold, it follows that the annulment of a void marriage, 
which in our contention raises a question of status, 
cannot be decreed in the place where the marriage was 
solemnized. Ideally, no doubt, it is desirable that the 
Court of the domicil should have exclusive jurisdiction 
over ail questions of status, but for the purpose of 
annulling a void marriage, as we have attempted to 
show,* there is much to be said for allowing a concurrent 
jurisdiction to the Court of the locus celebrationis. At any 
rate, the authorities in favour of this concurrent juris- 
diction have never been overruled,* and therefore it is 
better to rest the decision in Inverclyde v. Inverclyde 
upon the first reason given by the learned judge. 

It may be said, then, that in nullity suits two questions tu* two 
must be distinguished. 


First, has a valid contract ever come into existence? 
Secondly, what are the consequences of a contract whose 


in nullity 
suits 


original validity is undeniable? 


* Supra, pp. 339-40. 


* Supra, p. 341, note i. 



346 HUSBAND AND WIFE 

The second question is one that concerns the country 
of the domicil of the parties and that country alone. 
Once it is clear that the status of marriage has been 
created by a contract valid according to the lex loci cele- 
braHoftis^ both as regards capacity and form, then, the 
nature and consequences or that status, including the 
mode in which, and the reasons for which, it may be 
terminated or altered, are matters with which neither 
the lex loci celebrationis as such, nor the Courts which 
administer that law have any concern. 

The first question — whether a contract has ever come 
into existence — is appropriatelyjusticiable in the country 
where the ceremony of marriage was performed. It is 
also justiciable in the country of the domicil, for if the 
Court of the domicil is alone competent to determine 
the consequences of a given status, it would be illogical, 
or at least pedantic, to deny its right to consider whether 
that status in fact exists. 

summarized as follows : 

(o) Void (®) English Court has jurisdiction to annul a void 
marriages marriage, 

(i) if the marriage was celebrated in England or 

(ii) if the parties are domiciled in England.* 
[Unfortunately, however, it is necessary to add this qualifica- 
tion: that if Roberts v. Brennan^ and White v. Whiter zvt not 
overruled, the residence in England of the petitioner suffices 
to make the Court competent, provided that the respondent 
does not protest the jurisdiction.] 

What law Xhc qucstion what law the English Court must apply 
applicable cxcrcisc of this jurisdiction demands a somewhat 
complicated answer. 

First, where the suit is based upon some ground other than 
incapacity, e.g. where the alleged cause of the annulment is 
fundamental mistake or the informality of the marriage 
ceremony, the appropriate law is the lex loci celebrationis, 

* Sec cases cited supra^ p. 341, note i. 

* Salveson v. Administrator of Austrian Property^ [* 9 * 7 ] A.C. 641. 

3 Supra^ p. 342. 4 Supra^ pp. 342*4. 
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Secondly, where annulment is sought on the ground of incapa- 
city, the issue must in general be determined according to 
the law of the matrimonial domicil, or, if the view expressed 
in these pages on the matter is incorrect,^ then according to 
the law obtaining in the pre-marriage domicil of each party. 

There is, however, one exception to this, namely where 
the marriage has been celebrated in England and the parties, 
though of full capacity by the law of their matrimonial 
domicil, are not capable of marrying each other according 
to English law. 

Annulment must here be decreed, since the Court cannot 
uphold a marriage that was celebrated in England in contra- 
vention of English law. It is essential to the validity of a mar- 
riage that the parties should be of full capacity both by the law 
of the matrimonial domicil and by the lex loci celebrationis?' 

(j 3 }The English Court has jurisdiction to annul a voidable O) Void- 
marriage, if, and only if, the parties are domiciled in . 
England.^ It is thus an exclusive jurisdiction. The law 
applicable is English law. 

(^) Jurisdiction of foreign Courts. Logic requires that 
the rules which determine the right of an English Court 
to entertain a suit for nullity should apply inversely to 
a foreign Court. Whatever may have been the tendency 
of the older decisions, it would seem that English law 
has at last reached this logical conclusion, a fact which 
can best be appreciated by basing our statement of the 
law upon that distinction between void and voidable 
marriages which has already been discussed. 

Confining the inquiry for the present to a void O) Vow 
marriage the modern law may be stated as follows : ”“"i»gej 

A Court of a foreign country has jurisdiction to annul a 
marriage on the ground of its original invalidity, 

{a) if the marriage ceremony was performed in that country; 
ory 

(£) if the parties are domiciled there. 

The jurisdiction exists in no other circumstances.^ 

* Supra, p. 219 et seqq. * Supra, p. 222. 

* Inverclyde v. Inverclyde, [1931] P. 29. 

* See, for example, Clayton v. Clayton, [1932] P. 45. 
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Annulment The fifst proposition, that a decree of nullity pro- 
of murU^e "O^^^ed in the country where the parties inter-married 
^«dTC*in* is universally binding, though sound if we reason by 
England analogy to the cases in which English Courts have 
assumed jurisdiction over marriages solemnized in 
England, is not definitely supported by authority. It 
receives some support, though of an inconclusive and 
nebulous character from the modern case of Mitford v. 
MitforJ ». Mitford.^ The facts were these: 

MttforJ ^ domiciled Englishman contracted a marriage In Berlin 
with a domiciled German woman. After six months of 
married life, the wife secured an annulment from the Berlin 
Court on the ground of error under Article 1333 of the 
German Civil Code. This Article provides that the validity 
of a marriage may be disputed by a spouse who at the time of 
the ceremony was mistaken as to such personal attributes of 
the other spouse as would have prevented him or her, with an 
intelligent appreciation of the significance of matrimony, from 
contracting the marriage. The particular attributes of which 
the wife complained were not disclosed in the later English 
proceedings, but it was admitted that they would not have 
sufficed to obtain an annulment in England. The wife married 
again, whereupon the first husband petitioned the English 
Court for a divorce on the ground of her bigamy and adultery. 

The question that fell to be decided by the President, 
Sir Henry Duke, was whether the annulment that had 
been decreed by the German Court for a reason in- 
sufficient by the lex domicilii was binding in England. 
The learned judge gave an affirmative answer to this 
question, holding that the German Court was unques- 
tionably competent to entertain the nullity proceedings. 
Mitfiird V. One unsatisfactory feature of the decision, however, 
's the doubt whether the ratio decidendi was the German 
ceruin I'csidcnce of the respondent or the fact that Germany was 
difficulties jjjg celebrationis. Unfortunately, approval was ex- 
pressed of Lord St. Helier’s statement that ‘residence, not 
domicil, is the test of jurisdiction in a nullitycase’ more- 

* [1923] P* 130* * Roberts w. Brennan, [1902] P. 143. 
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over the importance of residence was further stressed by 
a reference to a divorce decision which has long ceased 
to represent the law,* and also to a decision on judicial 
separation* — a remedy which is entirely different in 
nature from annulment.* That it is scarcely possible to 
subscribe to Lord St. Helier’s statement has already 
been demonstrated.^ 

There is this further and more serious observation The nur- 
to be made on the decision — that it appears to haveJJJJ^^^, 
raised the issue of a voidable, not a void, marriage. Mnforj 
The learned judge was presumably of the opinion that 
he had to deal with a void marriage, for in referring to 
the mistake of which the wife complained, he said: 

‘Uiider German law it avoids the contract as effectually 

as a mistake of identity.’* 

This, however, is scarcely accurate, for what the German 
code provided was that the party deceived by the mis- 
take might take steps to dispute the validity of the 
marriage, just as by English law a party may avoid a 
marriage on the ground of the respondent’s impotence. 

If this correctly represents the German law, then the 
decision would conflict with the principle laid down 
in Inverclyde v. Inverclyde^ that the annulment of a 
voidable marriage is justiciable only in the Court of the 
domicil. 

In the result, therefore, Mitjord v. Mitford'is of doubt- Fin»i result 
fill value as an authority, and it does not unambiguously 
establish the doctrine, which in our submission can be 
supported on principle,* that the Courts of the locus 
celebrationis possess jurisdiction to annul a void marriage. 

The two older decisions of Scrimshire v. Scrimshire^ ScrimUrt 
and Sinclair v. Sinclair^ are sometimes said to contradict 
the doctrine just enunciated. In both of these cases the v. 

SincUir not 

* Niboyet v, Niioyet (1878), 4 P.D. i. rdevmt 

* Anghimlli v. Angkinellu [1918] P. 247. ^ Infra^ p. 371. 

♦ Sufra, pp. 342-4. » At p. 1 39. 

‘ Supra, pp. 344-5. * Supra, pp. 339-4°- 

• (1752), 2 Hag. Con. 395. • (*798), i Hag. Con. 294. 



350 HUSBAND AND WIFE 

parties to the foreign marriage were domiciled in 
England, and the English Court assumed jurisdiction to 
grant matrimonial relief despite a decree of annulment 
which had been obtained abroad. Neither decision, 
however, is opposed to the doctrine. 

In Scrimshire v. Scrimshire^ the F rench decree of nullity was 
pleaded, not as a bar to the English proceedings, but merely 
as evidence that the marriage was formally invalid by the law 
of France, and therefore, neither its international efficacy nor 
the competence of the French Court were under review. 

In Sinclair v. Sinclair* the husband, respondent to a suit 
for divorce a memo et thoro^ protested the jurisdiction of the 
English Court on the ground that the marriage, which was 
celebrated in Paris, had been annulled by a Court at Brussels. 
The wife, however, relied upon a second marriage which she 
alleged had been later solemnized in England. Sir William 
Scott found that the Brussels annulment was not proved, but 
even if its decree had been fully established it clearly could not 
bar English proceedings taken in respect of a different mar- 
riage. Moreover the decree was not pronounced in the 
country where the marriage was contracted: 

The only difficulty raised by these two cases consists in 
the remarks made obiter by Sir William Scott in Sinclair 
V. Sinclair.^ In his opinion it was going too far to say 
that a sentence of nullity given by a Court of the country 
where the marriage took place is ‘necessarily and uni- 
versally binding on other countries’. The truth is, 
however, that neither decision is of more than historical 
interest. Both cases were decided so early in the growth 
of Private International Law, at a time when many of its 
modern principles were either totally unknown or only 
partly maturea, that they cannot seriously be cited in 
opposition to more recent authorities. 

DomieU Thc ncxt proposition* is that a foreign Court has 
jurisdiction to annul a void marriage if me parties are 
diction domiciled in the forum. This was established by the 

‘ (175a) a Hag. Con. 395. 

* .^t p. a97. 


Scrimhirg 
V. Scrim* 
shire 


Sinclair v. 
Sinclair 


* (1798), I Hag. Con. a94. 

♦ Supra, p. 347. 
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decision of the House of Lords in Salvesen v. Adminis- 
trator of Austrian Property where the facts were as follows: 

In 1897 Miss Salvesen, a British subject domiciled in 
Scotland, went through a form of marriage in Paris with an 
Austrian subject. The parties lived together as man and wife 
at Wiesbaden until 1923, except for the period of the war, 
and thus acquired a German domicil. In 1923 the Adminis- 
trator of Austrian Property claimed the movable property of 
the wife in Scotland on the ground that she became an Austrian 
national by her marriage. The wife then took steps to discard 
her Austrian nationality by suing for nullity in the Court at 
Wiesbaden, on the ground that certain formalities required by 
the law of F ranee had been omitted from the marriage cere- 
mony in 1897. The Court granted the decree. 

The issue before the House of Lords was whether this 
decree of nullity pronounced by the Court of the domicil 
was binding in Scotland. The answer was unanimously 
given in the affirmative, on the ground that jurisdiction 
to pronounce judgment in a nullity suit properly resides 
in the Courts of the domicil, since such a judgment is a 
decree in rem that affects status.^ 

*As to the general principles of international law upon this 
subject as viewed by British Courts it seems to me pretty 
clear,’ said Lord Phillimore, ‘that, for the purpose of pro- 
nouncing upon the status of parties as well as for the purpose of 
affecting that status, the Court of the law which regulates or 
determines the personal status of the parties, if they are both 
subject to the same law, decides conclusively.’^ 

Indeed, Lord Phillimore, with whom Lords Dunedin 
and Warrington expressed general agreement, asserted 
that the Court of the domicil is exclusively entitled to 
pronounce a judgment affecting status.^ 

* [1927] A.C. 641. 

* In/ra, pp. 606-7, 610-1 1. It will be noticed that the House of 

Lords was not troubled by the technical difficulty that, since the 
marriage was void initio^ the woman did not acquire the domicil 
of the man. But here, of course, unlike fFAite v. supra, p. 342, 

there was long-continued cohabitation. 

^ At p. 670. 


♦ At p. 671, 
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Results of It is important to observe exactly what this case 
decides for English law. It undoubtedly decides that 
a nullity decree pronounced by the Court of the foreign 
domicil, in respect of a marriage contracted in some 
country other than England^ is entitled to universal recog- 
nition. The doubt that remains is, whether the decision 
would have been the same had the marriage taken place 
in London instead of in Paris. Is the Court of the 
foreign domicil at liberty to nullify an English marriage 
as not having conformed to the requirements of English 
law? To go even further, is it at liberty to nullify such 
a marriage on some ground which is sufficient by the 
lex domicilii but not by English law ? 
impor- These problems were solved in the undefended suit 
tta^afOeof j)g Massa V. De Massa^ where the facts were as 
Dt Maua foIlOWS I 

The petitioner, a domiciled French girl eighteen years of 
age, married a domiciled Frenchman at the Paddington 
Registry Office in 1927. After living together in Kensington 
for three weeks the petitioner returned to France and never 
saw her husband again. The marriage was annulled three 
years later by a F rench Court, on the ground that the peti- 
tioner’s father had not given the consent required by French 
law. The wife then sought an English decree of annulment, 
and pleaded the F rench decree in support of her petition. 

It will be observed that the facts were similar to those 
of Ogden V. Ogdeny where the Court of Appeal disre- 
garded the French decree and refused to annul a 
marriage which was valid according to English law, the 
lex loci celebrationis? In the present case, however, £x)rd 
Merrivale, taking his stand upon the fact that the 
foreign Court of the domicil had annulled the marriage, 
pronounced a decree of nullity. 
jurWic- This decision may be welcomed as carrying the doc- 
Comtof Salvesen's Case to its logical conclusion. The 

‘ The Times newspaper, March 13, 1931; 48 L.Q.R. 13 (Jan. 
uMibble 1932). For a commentary on the decision see 13 B,T.I.L, (1932), 
pp. 169-70. * Supra, pp. 231-*. 
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modern rule would appear to be that a decree pro- 
nounced by a competent Court in the domicil or the 
parties will be recognized in England, even though it 
purports to avoid an English marriage for a cause that 
would be inadequate by English law, as for instance, 
perhaps, a decree by a Maltese Court annulling a 
marriage contracted in England without any religious 
ceremony by a Roman Catholic domiciled in Malta.* 

Such a doctrine is not only sound in principle, but, as 
we shall see later, it also mitigates the hardship that 
afflicts an English wife when she is deserted by her 
foreign husband.^ 

Finally, we must consider the circumstances in which (li) Vou- 
a foreign Court possesses jurisdiction to annul a void- 
able marriage. There is little to be said. The speeches 
in Salvesen v. The Administrator of Austrian Property^ 
and the decision in Inverclyde v. Inverclyde^ warrant the DomiciUhe 
confident statement that the Court of a foreign country 
is not competent to entertain a suit for nullity in respect 
of a voidable marriage, unless the parties are domiciled 
in that country at the time of the suit. 

Finally, it must be observed that the competence of jurisdic- 
a foreign Court to pronounce a decree in rem affecting 
status, that will be recognized in England, cannot be enlarged 
enlarged by the consent of the parties. Therefore, any 
contract by which the parties agree to bestow upon a 
foreign Court a jurisdiction which it does not already 
possess according to the rules stated above, is null and 
void.* 

(ii) Suits for dissolution of marriage. 

(<*) jurisdiction of English Courts. The test of juris- jurisdic- 
diction for the purpose of granting divorce was not 
unequivocally established until the decision of the on roi- 
Privy Council in Le Mesurierv. Le Mesurier in 

* See supra, p. 325. * Infra, pp. 355-60. ^ Supra, p. 351. 

^ Supra, p. 344. 5 Papadopoulos v. Papadopouios, [1930J P. 35. 

[1895] A.C. 517. 

4431 A a 
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There was a tendency before that time to propound a 
doctrine of matrimonial domicil, an expression which was 
Intended to indicate, not residence in a country with no 
present intention of leaving, but the actual residence of 
the spouses for the time being, provided that it was 
neither casual nor for the mere purpose of travel. Thus 
in Niboyet v. Niboyet,'^ which was decided in 1878, a 
Frenchman, who was married to an Englishwoman, had 
resided for one year in Newcastle-on-Tyne in his capa- 
city as French consul. He therefore retained his French 
domicil. The Court of Appeal held that there was 
jurisdiction to dissolve the marriage, on the ground that 
the old ecclesiastical Courts, whose jurisdiction had 
been transferred to the civil Courts by the Act of 1857, 
were competent to entertain suits for the restitution of 
conjugal rights or for divorce a mensa et thoro in the case 
of spouses resident, though not domiciled, within the 
diocese. One fallacy at least in this reasoning was, that 
what ^ave jurisdiction in the matters cognizable by the 
ecclesiastical tribunals would not affect the entirely new 
power of dissolution that had been created by the Act. 
Domicil is However, the doctrine that residence short of domicil 
oniy*t«t of suffices to render an English Court competent to decree 
jurisdic- divorce was definitely and finally exploded by the deci- 
sion of the Privy Council in Le Mesurier v. LeMesurier.'^ 
That case decides that domicil, in the true and full sense 
of the term, of the husband at the time of the suit is the 
sole test of jurisdiction. With such domicil the Court 
has jurisdiction over a foreigner as well as over a British 
subject; without such domicil the Court has no juris- 
diction, even though the parties are British subjects.^ 
Domicil of Since a wife takes the domicil of her husband upon 

husband 
alone con- 
sidered 1 (1878), L.R. 4 P.D. I. 

* [1895] A.C. 517. Other authorities are: ^/ 7 rtf;»v. 1 872), 
L.R. 2 P. & D. 435; Goulderv, Goulder^ [1892] P« 240; Lord Advocate 
V. Jaffreyj [1921] i A.C. 146; A.-^G. for Alberta v. Cook^ [1926] A.C. 
444; H, V. H. [1928] P. 206. 

3 Niboyet v. Niboyet ( 1 878), 4 P.D, 1,19, per Brett L.J. diss. 
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marriage, the sole question in each case is whether the 
husband is domiciled in England at the time of the suit. 

Nothing else is relevant. The nationality of the parties,* 
their residence,^ their submission to the jurisdiction,^ 
their former domicils, or the fact that they were domi- 
ciled elsewhere when the misconduct upon which the 
suit is founded occurred* — none of these is pertinent to 
the existence of jurisdiction. 

Moreover, it is impossible for the wife to acquire The rule 
during the subsistence of the marriage a different 
domicil from that of her husband.* Even a decree of the wife 
judicial separation does not confer this liberty upon 
her.^ It thus follows that a wife is incapable of obtain- 
ing relief in the shape of a divorce from the English 
Court unless she can show that her husband is at present 
domiciled in England. If she is unable to do this, her 
only course is to follow her husband to his foreign 
domicil and there take the appropriate proceedings. It 
has long been felt that this may inHict a very consider- 
able hardship upon married women, for if a foreigner, 
after marrying an Englishwoman and living with her in 
this country for a short time, deserts her and departs to 
an unknown destination, the wife is precluded from 
obtaining matrimonial relief in the courts of her own 
country, unless she can prove that her husband’s domicil 
is still English. Even where the husband’s domicil 
was English at the time of the marriage, his complete 
disappearance from the country renders it difficult to 
prove that it remains English. The hardship may occur 
in three different forms. 

(o) The husband leaves his wife in England, returns to the («) where 
country of his foreign domicil, or, if his domicil was 

foreign 

‘ See previous note. decree of 

^ Le Mesurier v. Le Mesurier, [1895] A.C. 517. nullity in 

^ Harrimany, Harriman^ [*909] P* I 23 » I3i» 142, 144; Hyman y. 

Hyman^ [1929] P. i, 31. 

^ fVilsim V. Wilson (1872), L.R. 2?. Sc D» 435. 

* Supra^ p. 193. • j.-G. for Alberta v. Cook^ [1926] A.C 444. 
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English at the time of the marriage, acquires a foreign one, 
and then obtains a decree of nullity from the Court of his 
domicil upon some ground which would be insufficient to 
sustain such a suit in England. 

Now, in this case, if the foreign decree of nullity is not 
recognized by English lawy the wife is in an intolerable 
position.^ She cannot rely in England upon the foreign 
annulment and she cannot ask the Court of the domicil 
to dissolve a marriage which it has already annulled. 
Thus the woman is a wife in law, though not in fact, 
and any further marriage that she may contract in Eng- 
land will be bigamous. 

(/ 3 ) A variation of the last case occurs where the husband, 
having deserted his wife, obtains the annulment in some 
country which is neither the country of his domicil nor 
the place where the marriage was solemnized. 

Here the wife is precluded from relying upon the 
decree of nullity, since in the eye of English law it was 
given by a Court that had no jurisdiction. 

(y) The third case occurs where the husband disappears so 
completely that his present domicil is unascertainable. 

Strong judicial dicta have from time to time been 
expressed to the effect that, in order to escape from the 
impasse created by such circumstances as the above, the 
wife must be allowed to assert that she retains a domicil 
of her own.* Sir Gorell Barnes, for instance, in hater v. 
Bater^ put the position as follows : 

‘In a case such » this it is said that the wife could maintain 
a suit in this country against a husband who has separated and 
gone to America and become domiciled there; and there are 
many cases in which that has been allowed in undefended 
cases. I am not at the present moment aware . . . how that 
matter would be treated if the case were really put on the 
domicil of the husband abroad. But in many of the Undefended 

' Niboyet v. Niieyet (1878), 4 P.D. i, 14; Armytage v. Armytage, 
[1898] P. 178, 185; Baterv. Baler, [1906] P. 209, 215-16; Ogdenv. 
Ogden, [1908] P. 46, 82, * Supra, at pp. 215-16. 
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cases what happens is, that the wife is deserted in England. 

The husband goes to America, nothing is heard about him, 
and the Court, in order to do justice, either acts upon the view 
that the husband has not come forward to prove another 
domicil, and possibly could not be heard to say that he had 
another domicil when he deserted his wife in this country; or, 
as some have thought, that a woman may be treated as having 
been left in a separate domicil of her own, and, to do justice, 
she is not bound to follow the husband all over the world from 
place to place, and so may get relief in this country.* 

In the two cases of Stathatos v. Stathatos^ and Montaigu 
V. Montaigu^ these suggestions were translated into 
action. In the former: 

A Greek, domiciled in Greece, married a Miss Henry, 
domiciled in England, at a Registry Office in London, ^'hrec 
years later he took her to Athens, but after about a year refused 
to live with her any longer and sent her back to England. He 
then obtained from a Court at Athens a decree of nullity on the 
ground, inadequate according to English law, that there was 
no Greek priest present at the marriage ceremony in London. 

Bargrave Deane J., though admitting that he was in- 
fringing a well-established principle and registering a 
pious hope that his decision would not be treated as a 
precedent, held that the wife possessed a domicil in 
jEngland sufficient to enable her to obtain a divorce. 

Despite these two decisions, however, the suggested Modem 
doctrine that divorce may exceptionally be obtained in 
some country other than the true domicil of the husband domicil 
may now be regarded as abandoned. Though not f»eo«‘ou^ly 
directly in issue it was adversely criticized by the Privy 
Council in A.-G. far Alberta v, Cook^ and was destroyed 
by the later decisions in H. v. H.^ and Herd v. Herd.^ 

In H, V. H. two domiciled English persons married each 
other in England in 1915, but were judicially separated six 

* [1913] P- 46 . ^ [1913] P. 154- 

3 [1926] A.C. 444. ♦ [1928] P. 206. 

* [1936] P. 205. An inU.esting application of the now discredited 
attitude is the New Zealand Divorce and Matrimonial Causes Amend- 
ment Act, 1930, which, by s. 3, provides that when a wife living in 
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years later. The wife brought the present suit for divorce. 
The husband protested the jurisdiction on the ground that he 
was now domiciled in France. The wife pleaded that this 
defence was not open to him, her arguments being, that a 
husband domiciled in England who deserts his wife is estopped 
from pleading a different domicil, and also that a wife so 
deserted is entitled to determine in what forum divorce pro- 
ceedings shall take place. 

Lord Merrivale overruled this plea and directed that 
an inquiry should be held to determine the locality of 
the husband’s domicil. If this was France, there could 
be no divorce proceedings in England. The learned 
judge affirmed once more that jurisdiction to decree 
divorce depends solely upon the actual domicil of the 
husband at the time of the proceedings, and that a man 
who deserts his wife in one domicil is not estopped from 
asserting that he has later become domiciled elsewhere. 
Statements such as those made by Gorell Barnes J., that 
in undefended cases departures from strict principle had 
been tolerated in order to afford a remedy to an afflicted 
wife,’ were characterized as indicating merely the prac- 
tice of the Court and not a rule of law. In Herd v. Herd^ 
it was held that the foreign domicil of the husband 
defeats the petition of the wife, even though the former 
does not protest the jurisdiction of the English Court. 

New Zealand prays for divorce on any ground and has been living there 
for not less than the last three years, and has such intention of residing 
permanently there as would constitute a New Zealand domicil in the 
case of a feme sole, and has been living apart from her husband for more 
than three years, she shall be deemed to be domiciled in New Zealand 
and shall be entitled to petition for a divorce upon any of the grounds 
set out in s. ic. A divorce granted under these provisions is, of course, 
valid in New Zealand, but it is void in England. A party to the divorce 
who remarries can be prosecuted for bigamy, and any children of the 
marriage will be illegitimate, in England, ^e the remarks of Reed J. 
in Worth v. Worth, [1931] N.Z.L.R. 1 109, quoted in the yournal of 
Comparative Legislation and International Law, Feb. 1934, p. 107. 
But for a somewhat close English analogy see Matrimonial Causes Act, 

1937. s- 13; P- 360. 

* Supra, pp. 35^7. 


* [1936] P. 205. 
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The modern position, therefore, as regards the hard- poiitionof 
ship possibly caused to the wife by the operation of 
strict principle is as follows : he7hu«. ^ 

First, the case (a) given above* can no longer preju- 
dice the wife, since the cases of Salvesen v. Administra- 
tor of Austrian Property^ and De Massa v. Massa^ have 
now decided that a decree of nullity granted in the 
country of the husband’s domicil, whether for a cause 
valid by English law or not, is entitled to universal 
recognition. A woman, therefore, placed in the position 
of the wife in Stathatos v. Stathatos.,*' will no longer be 
regarded in England as a married person, and presum- 
ably it will not now be necessary for her to adopt the 
plan of the petitioner in De Massa v. De Massa> and to 
sue for what in effect is a declaration that the foreign 
decree is binding in England. 

Secondly, the case (/S)^ — ^where the husband obtains 
the annulment in some country which is neither the 
country of his domicil nor the place where the marriage 
was solemnized — does not raise a serious grievance. If 
the annulment is recognized as valid in the country of 
the husband’s domicil, though not actually granted 
there, then presumably its effectiveness must be ad- 
mitted in England. The fact that the lex domicilii regards 
the marriage as annulled is decisive.’ If, on the other 
hand, the annulment is not recognized in the husband’s 
domicil, the wife is at liberty to take divorce proceedings 
in that country. 

Thirdly, the hardship which arises from the total dis- 
appearance of the husband, does not bear hardly upon 
the wife when the last established domicil was English, 
for, at any rate in undefended suits, the Court is usually 
content if the wife deposes that the domicil is unchanged. 

There is a presumption in favour of the continuance of 

* Supra, p. 355. * Supra, p. 351. 

’ Supra, p. 352. ♦ Supra, p. 357. 

* Supra, p. 352. * Supra, p. 356. 

’ Armit^e v. A.-G., [1906] P. 135; tu/ra, p. 363. 
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an existing domicil and the onus of disproving this lies 
on the party who alleges its displacement. 

Fourthly, the general position of the wife in these 
respects has been further improved by the Matri- 
monial Causes Act, 1937,* which provides that: 

Where a wife has been deserted by her husband or where 
her husband has been deported from the United Kingdom, and 
the husband was immediately before the desertion or deporta- 
tion domiciled in England or Wales, the Court shall have 
jurisdiction for the purpose of any proceedings concerned 
with divorce, annulment of marriage, judicial separation, and 
restitution of conjugal rights. 

jurisdic- Owing to the provisions of the Matrimonial Causes 
Act, 1857, the jurisdiction of the English Court over 
dents docs a co-respondent is wider than it is over the immediate 
"°^domicii to a suit for divorce. The Act provides, that a 

husband who petitions for divorce owing to the adultery 
of his wife shall make the alleged adulterer a co-respon- 
dent to the petition,* and that the petition shall be 
served on the co-respondent whether within or without 
Her Majesty’s Dominions.* A co-respondent, therefore, 
no matter what his nationality, domicil, or residence may 
be, is subject to the jurisdiction of the English Court in 
the case of a suit brought in respect of a husband and 
wife domiciled in England.* This statutory assumption 
of jurisdiction precludes a foreigner from claiming to 
be dismissed from the suit on the ground that he is not 
domiciled in England, though, of course, if it should 
happen that he is resident abroad without possessing 
any assets in this country a judgment for damages given 
against him may be ineffective. 

Engiibhi»w Choice of Law. The questions that arise in a suit for 
*'^?iusivciy dissolution of marriage properly brought in this country 
to English are governed exclusively by English law. That law, 
divorce domicilii, decides whether there is good cause 

for divorce, and determines the form of relief, and the 

• S. 13. *8.28. 35.42. 

* Rayment v. Rayment, [1910] P. 271 ; Rnsh v. Rusk, [1920] P. 242. 
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conditions upon which the decree will be made. Any 
other legal system, such as the law under which the 
parties married, or their lex patriae^ or the law of the 
place where the matrimonial offence was committed, or 
some previous lex domicilii^ is entirely ignored. The 
position is far different in most continental countries, 
for the general rule is that the grounds, if any, upon 
which divorce is obtainable depends upon the lex 
patriae of the parties no matter where the suit may be 
instituted. One result of the English refusal to apply 
any law except the English lex domicilii to these matters, 
is that where the parties have married under a legal 
system that does not permit divorce the husband by 
changing his domicil may dissolve a marriage that the 
wife considered to be indissoluble. This causes difficulty 
and hardship in those countries where a divorce pro- 
cured in this way after a change of domicil or even of 
nationality is not recognized as valid.* 

(^) 'Jurisdiction of foreign Courts, Just as the English Divorce 
Courts refuse to entertain a suit for dissolution 
marriage unless the parties are domiciled in England, foreign 
so do they deny that anything short of domicil enables 
a foreign Court to pronounce a decree that will betoUyupoa 
recognized in England.* Domicil is sufficient, even 
though the marriage was celebrated in England between 
British subjects;* nothing less than domicil is sufficient, 
even though the parties are foreigners who were married 

* See Burge, Colonial and Foreign Law^ iii. 926, 931. 

* Harvey v. Farnie (1880), 5 P.D. 153; (1882), 8 App. Cas. 43; 

Eater v. Eater ^ [1906] P. 209; Le Mesurier y. Le Mesurter^ [1895] 

A.C. 517; Lankestery, Lankester, [1925] P. 114. 

^ Harvey v. Farnie^ supra. In Lolley^s Case (1812), Russ. & Ry. 

237, it was said that no sentence of a foreign Court could dissolve an 
English marriage for grounds on which it was not dissoluble by English 
law. This statement, however, must be confined to the facts, which 
were that the Scottish Courts had granted a divorce to parties who were 
not domiciled in Scotland. The decision is too old to be of value. In 
1812 the English Courts could not grant a decree of divorce, and the 
modern principle that domici^ is omnipotent in matters of personal 
status was not fully developed. 
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abroad. Neither residence, nor nationality, nor the sub- 
mission of the respondent to the proceedings,* suffice 
to render a Court competent. A decree of divorce 
granted by a Court of any country which is not the 
bona fide and true domicil of the parties is valueless in 
England ^^unless indeed its effectiveness is recognized 
by the lex domicilit)^^'?Lndi if relied upon here as a justifica- 
tion for a second marriage may lead to a prosecution for 
bigamy.3 

Validity of Not only does English law recognize a decree of 
divorce djvorce granted by the Courts of the foreign domicil of 
governed by the parties, but It also recognizes that, even in the case 
lix domicilii Qf English marriage, the decree is governed exclu- 
sively by the law of that domicil.'^ Thus, the validity of 
a divorce obtained in the country of domicil is not 
affected by the fact that it was granted for some cause, 
such as insulting behaviour^ or violent and ungovern- 
able temper,^ which is inadequate by English law. 
Speaking of this principle in Bater v. Bater^ Sir Gorell 
Barnes said: 

‘It is based upon the simple proposition that if this country 
recognizes the right of a foreign tribunal to dissolve a marriage 
of two persons who were at the time domiciled in that foreign 
country, it must also recognize that their marriage may be 
dissolved according to the law of that foreign country, even 
though that law would dissolve a marriage for a lesser cause 
than would dissolve it in this country. Absurd results would 
follow if that were not so, because by the law of the domicil 
they would cease to be husband and wife, and yet if they 
returned to this country they would be husband and wife. 
That is not convenient, nor is it logic, and I think if they were 

* Armitage v. A.-G.y [1906] P. 135, 140. 

* Infra^ p. 363. 

^ Green v. Green^ [1893] P. 89; Trial of Earl Russell^ A.C. 

446. 

^ Harvey v. Farnie (1882), 8 App. Cas. 43; Pemberton v. Hughes^ 
[1899] I Ch. 7B1; Eater V. Bater^ [1906] P. 209. 

* Metzger y. Metzger^ [* 93 ^] 3 ME.R. 130. 

^ Pemberton v. Hughes^ supra, ^ Supra, at p. 217. 
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bona fide and properly domiciled in the country where it takes 
place it is a good divorce.’ 

Since the parties are no longer husband and wife, 
it follows that an English Court cannot make a main- 
tenance order against the former husband.' 

The law of the domicil in this connexion means the au decree* 
system of law that would be regarded as applicable by 
the Courts of the domicil.^ A decree of divorce ob- JomictUi 
tained in a country foreign to the domicil, upon a ground 
which would be insufficient by the internal law of the EngUnd 
domicil but which is recognized as valid by the Private 
International Law of the domicil, is effectual in Eng- 
land. The question arose in Armitage v. A.-GJ^ 

The English wife of an American citizen domiciled in New 
York, after residing for 90 days in South Dakota, obtained 
a decree of divorce from the Court of that State on the ground 
of her husband’s desertion. Divorce could not have been 
obtained in New York for desertion, but it was proved in 
evidence that the law of New York would recognize the 
validity of a decree granted in another State in such circum- 
stances as the above. 

Sir Gorell Barnes held that the decree was equally bind- 
ing in England. All questions of status are subject to the 
lex domicilii^ and here was a decree, recognized by that lex^ 
which patently affected the status of husband and wife. 

The law enunciated in the last two paragraphs has Extent to 
been summarized by Lord Reading in words, the accu- 
racy of which can scarcely be questioned: governed by 

foreign 

*That case [Harvey v. Farnie]^ established the general prin- lexJomiciUi 
ciple of English law that the lex fori of the husband’s domicil 
can dissolve a marriage celebrated in England and for a cause 
which would not support a petition for divorce in this country.’* 

Nevertheless, in the case from which these words are 
quoted, and which for brevity may be called the 

* Metzger y, Metzger^ supra. * Armitage v. A.-G.^ [* 9 ^^] P* * 3 S* 

* Supra. ♦ (i88a) 8 App. Cas. 43. 

* k. V. Hammersmith Superintendent Registrar of Marriages^ Ex 
parte Mir-Antoaruddin^ [* 9 * 7 ] * K.B. 634, 642. 
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Hammersmith Marriage Case^ it is extremely doubtful 
whether the Court carried that principle to its logical 
conclusion. The principle is merely a particular applica- 
tion of that still wider doctrine, that the status of a 
person depends exclusively upon the law of his domicil. 
The natural inference from Lord Reading’s words is 
that a change of status recognized by the law of the 
domicil will be equally recognized in England, even 
though the change may have been effected by methods 
unknown to English law. The material question is 
whether the change has in fact occurred in the eye of the 
foreign law, not, how or why it has occurred. 

Doubts For instance, a divorce can be obtained in Russia by one 
^^^^Riws'an against the will of the other, without the formality of 

divorces *^1 pmcccdings and without proof of matrimonial mis- 
conduct. Will such a divorce be recognized in England? 
Moreover, will the fact that the marriage was contracted in 
England lessen the chance of recognition?* 

* Under the Soviet law of 1918 a marriage was dissoluble by mutual 
consent, the only requirement in this case being that an official should 
register the divorce. In the absence of mutual consent one party could 
apply to a Court for divorce and the Court was bound to grant a divorce, 
subject only to notice by summons being given to the other party 
except where service of such notice was impossible. [In Whittingham 
V. Whittingham^ The Times Newspaper ^ Nov. 3, 1931, a divorce so 
obtained by a husband domiciled in Russia was held by the English 
Court to be invalid under Russian law because the necessary notice had 
not been served on the respondent.] 

Under the Soviet Code of 1926, divorce, as well as marriage, was a 
question of fact. Persons who lived together as man and wife were 
married in fact and in law; if they separated, either by mutual consent or 
at the will of one, they were divorced. The registration that was necessary 
did not effect divorce, but merely provided conclusive evidence of the 
discontinuance of the marriage. The Prohibition of Abortions etc. Act, 
1936, passed ‘with a view to combating a frivolous attitude towards the 
family’, now requires the parties to appear in person before a registrar. 

An analogous position arises in the case of Japanese and Chinese 
divorces. In Japan a divorce may be obtained either by a decree of a 
Court or by mutual consent notihed in a certain form to a registrar. 

In China, a written statement, in the proper form by which two 
spouses agree to divorce each other operates ipso facto as a dissolution 
of the marriage, though it may be registered if the parties so desire. 
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The learned editor of Dicey is disposed to repudiate Dicey’i 
the Russian dissolution of an English marriage, and 
he expresses grave doubts whether the English Court 
should accept such a divorce even for domiciled 
Russians.’ It is submitted, however, that the Russian 
divorce of parties domiciled in Russia, even though 
obtained without contentious proceedings, and even 
though directed against an English marriage, is within 
the principle which submits alterations m status to 
the lex domicilii^ and must be recognized by the Courts 
of England. A fundamental principle, once it has 
deliberately been adopted, must be applied fearlessly, 
and, in the absence of some peremptory consideration 
of public policy, must not arbitrarily be frittered away 
by exceptions, merely because the views of the lex 
domicilii on the institution of marriage are laxer than 
those held in England. If the cause for the divorce is 
immaterial to its recognition in England, as the authori- 
ties indubitably decide, why should its method^ judicial 
or extra-judicial, be material? The method is mere 
machinery, which, by another leading principle of 
Private International Law, falls to be regulated by the 
law of the country in which it is set in motion. The 
question is not, by what procedure has the marriage been 
dissolved ? but, has the marriage been dissolved accord- 
ing to the law of the domicil ? The lex domicilii must 
either be accepted in toto or altogether repudiated. There 
is nohalf-way house. It would also appear to be clear that 
the dissolution of a Jewish marriage by the mere delivery 
of a Gets (i.e. a letter of divorce), according to the law 
of the foreign domicil is recognized as valid in England.^ 

* Diccy, p. 939. For a more forcible expression of the learned 
editor’s views see Bell Yard, Nov. 1935, p. 10 ct seqq. 

* Spivack V. Spivack, (• 93 o)» 4^ T.L.R. 243, 245; Sasson v. 

Sasson, [1924] A.C. 1007. In certain foreign countries questions affect- 
ing the personal status of Jews are governed by the Jewish Rabbinical 
law, which permits a husband to divorce his wife by a unilateral act de- 
pendent only upon the fulfilment of certain conditions. Sasson v. Sasson, 
infra, pp. 366-7, is presumably an instance of this form of divorce. 
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The ffam- Thc Hammersmith Marriage Case^ requires considera- 
tion in the light of these remarks. 

Case A Mohammedan, domiciled in India, married a domiciled 
Englishwoman in England with English formalities. He later 
sent her a written declaration of divorcement, called talak-- 
nama^ by which he purported to dissolve the marriage. By 
Mohammedan law a Mohammedan may have four wives at 
the same time, and may dissolve any of his marriages by a mere 
declaration of his will and without seeking the intervention of 
a Court of law. Indeed, access to a Court is denied to him, for 
the Indian Courts have no jurisdiction to dissolve his marriage, 
and his Indian domicil prevents him from resorting to the 
English Courts. 

Two The question before the King^s Bench Division and 
*for thi before the Court of Appeal was whether the talak- 
decision nama was effective in England to dissolve the marriage. 
The six judges unanimously held that it was not. This 
repudiation of the lex domicilii would appear to have 
been based on two reasons. 


(i) No 
judicial 
decree 


The first reason was that English law will not recognize 
a foreign divorce unless it has been decreed by a competent 
Court. 


Lord Reading, for instance, said that neither authority 
nor principle could be found for the proposition, that 
a marriage contracted ir England could be dissolved 
according to the law of England by mere operation of 
the religious law of the husband and without decree of 
a Court of law.^ It is submitted that the proposition, 
so disparagingly rejected by the learned judge, is per- 
fectly sound in principle. The lex domicilii applicable to 
the husband was the law of his religion, and whether 
that law reouired a judicial decree or not was no concern 
of the English Court. A relevant decision is Sasson v. 
SassoHy^ where two British subjects of the Jewish religion 
domiciled in Egypt had been divorced by the Grand 
Rabbinat at Alexandria. The husband had applied to 

* [1917] I K.B. 63+. * At pp. 642^3. 

* [1934] A.C. 1007. 
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the British Consular Court in Eg^pt for a declaration 
that this divorce had dissolved ms marriage, and the 
Privy Council held, on appeal, that the application must 
be granted, since the Ottoman Order in Council, 1910, 
had provided that in all matters affecting marriage 
the Consular Court should, in the case of persons 
belonging to non-Christian communities, apply their 
religious law and custom. The following words may be 
cited from the judgment of the Privy Council : 

‘The Court had no jurisdiction itself to dissolve a marriage. 

It had, however, jurisdiction to declare rights and, in matters 
relating to marriage ... it was bound in the case of persons 
not belonging to Christian communities to recognize and 
apply the religious law and custom of the persons concerned. 

. . . Now the Court of the Domicil here could not grant 
divorce, but on the other hand it was bound by the words above 
cited to acknowledge the validity of a divorce good according to 
the religious law of the non-Christian subject. The situation 
seems identical with that which has often arisen in India. 

Divorced by meansof the phrase known as talak is not a ground 
which would be good by English law. None the less, the British 
Courts have often given effect to Mohammedan divorces.’ 

This decision is valuable, for though it was concerned 
with the interpretation of an Order in Council,* it shows 
that it is not the policy of English law to disregard a 
divorce binding in the domicil merely because it has 
been granted without judicial investigation. 

Moreover, it may be asked why such stress should 
be laid on the fact of judicial proceedings. Judicial 
intervention has no inherent virtue, neither is it uni- 
versal. The only method by which a marriage can be 
dissolved at the present day in Northern Ireland or in 
Quebec is an Act of Parliament, and it is inconceivable 
that a divorce obtained in either of these countries 
should be disregarded in England. 

. . ...... . fii) Method 

The second reason for disregarding the lex domictlu in the unsuiubte 

Hammersmith Case was that the marriage was not a marriage 

‘ Bell Yard, Nov. 1935, pp. lo-i i. m»rri»ge 
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in the Mohammedan sense at all and therefore that it could 
not be dissolved in the Mohammedan manner.* 

It would seem that we are here on much surer ground. 
It has already been stated that the character of a 
marriage, whether it is monogamous or polygamous, is 
determined once and for all by the lex loci celebrationis 
and not by the lex domicilii,- The deliberate adoption 
by the husband of a ceremony based upon monogamy 
permanently established, in the eye of English law, 
the monogamous nature of his marriage. The Court, 
therefore, could no more recognize its dissolution 
by a non-monogamous method, than it could permit 
the husband to contract further valid marriages in 
England. A Christian marriage cannot be dissolved by 
a Mohammedan divorce, a fact with which presumably 
Moslem law would agree. A Russian divorce stands 
upon an entirely different footing, for, though it is ob- 
tainable without judicial intervention, it is designed for 
monogamous marriages. It is to be hoped, then, that the 
decision in the Hammersmith Marriage Case will be allowed 
to rest only on the second ground assigned by the Court. 

An exception to the rule, that nothing short of 
domicil entitles a foreign Court to pronounce a decree 
of divorce, has been made by the Indian and Colonial 
Divorce Jurisdiction Act, 1926,2 which was passed in 
consequence of the decision in Keyes v. Keyes.* By 
virtue of certain statutes passed between 1861 and 
1869, and therefore long before the development of the 
principle that divorce jurisdiction depends upon domi- 
cil, the Indian Courts regularly granted divorces to 
persons who were resident, but not domiciled, in India. 
No objection to the validity of these divorces appears 
to have been made in English proceedings until 1921. 
In that year, however. Sir Henry Duke held that Indian 
Courts had no jurisdiction to decree dissolution of a 

* e.g. at p. 659, Swinfen Eady L.J. 

2 Supra^ p. 321. ^ 16 d: 17 Geo. V, c. 40. 

^ [1921] P. 204. 
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marriage between parties not domiciled in India, even 
though the marriage was celebrated and the parties 
were resident in India, and even though the misconduct 
relied upon had occurred in that country.* The conse- 
quences of this decision were serious, for, in the eye of 
English law, any subsequent marriage contracted by a 
party to such a divorce was a nullity and children born 
of it were illegitimate. The position was therefore regu- 
larized by two Imperial statutes. 

The Indian Divorces (Validity) Act, 1921,^ provided Indian 
that any decree granted under the Indian Divorces Act, AcrTsii 
1869, for the dissolution of a marriage between parties 
domiciled in the United Kingdom should be as valid, 
and should be deemed always to have been as valid, as 
though the parties had been domiciled in India. 

The Indian and Colonial Divorce Jurisdiction Act, Indian 
1926, has conferred upon the Indian High Courts 
jurisdiction to dissolve a marriage, the parties to which tion Act, 
are British subjects domiciled in England or in Scot- * 9*6 
land. The exercise of this jurisdiction is subject to the 
following restrictions : 

(a) The case must be one where the Indian Court would 
have jurisdiction if the parties were domiciled in India. 

(i) The grounds on which divorce may be granted are limited 
to those recognized by English law. 

(c) The petitioner must be resident in India at the time of 
the suit and the last matrimonial residence of the parties 
must have been in India. 

(J) Either the marriage must have been solemnized, or the 
misconduct complained of must have occurred, in India. 

It is also enacted that the provisions of the Statute Extension 
may be extended by Order in Council to any part 
His Majesty’s Dominions other than a self-governing colonies 
dominion.^ This extension has already been made to 

* Keyes y, Keyes^ [1921] P. *04. * ii & 12 Geo. V, c. 18. 

^ i.e. they may not be extended to Canada, Australia, New Zealand, 

South Africa, the Irish Free State, Newfoundland, and Southern 
Rhodesia. 

Bb 
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Kenya Colony,* the Straits Settlements,* Jamaica,* 
Ceylon,* and Hong Kong.® 

Effect of A decree of divorce granted by the Court of the 
'’^tioiis do*"*cil, since it regulates the status of the parties, 
.geinstre- Constitutes a judgment in rent that is binding throughout 
marriage world,® provided that it satisfies the requirements of 
finality and conclusiveness that are necessary to make 
foreign judgments effective in England. We shall see 
later that a foreign judgment is not actionable in Eng- 
land unless it finally and conclusively determines the 
issue between the parties.’ The question whether a 
decree of divorce is of this nature may arise where the 
decree, though purporting to dissolve the marriage, has 
restrained one or both of the parties from re-marrying. 
Resitrictions of this kind are common in the legal 
systems of the modern world, and they appear to rail 
roughly into two classes, namely, those which are 
directed against the guilty party, and those which post- 
pone the date at which either party may contract a 
further marriage. 

(i) Re-roar- To take the latter class first, it may be said that a 
either*pafty which forbids the parties to re-marry before a 

within certain period has elapsed has not finally and conclusively 
restored the parties to the status of celibacy. It is some- 
what analogous to the order nisi that is conspicuous in 
the English practice. The complete dissolution of the 
marriage occurs upon the lapse of the specified period, 
not at the issue or the decree. This view was adopted 
for English law in fVarter v. Warter^ where the parties, 
who had been divorced in Calcutta, were prohibited by 
the Indian law of their domicil from marrying again 
before six months. It was held that a marriage con- 
tracted by the wife within six months with a domiciled 
Englishman was invalid. 

• S.R. & 0 . 1928, No. 635. * S.R. & 0 . 1931, Nos. 851, 1x03. 

5 S.R. k 0 . 1932, Nos. 47 5,. 646. ♦ S.R. k O. 1936, No. 562. 

* S.R. k O. 1935, No. 836. ® Battry . Baler , [1906] P. 209. 

’ Infra , pp. 612-14. * (1890), 15 P. 152. 
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On the other hand, a decree which finally dissolves (ii) Re- 
the marriage, but which, by way presumably of punish- 
ment, imposes a restriction on the guilty party, is par^ 
regarded by English law as imposing a penalty. We 
have already seen that the penal laws of foreign countries 
may be disregarded in England.' Thus in Scott v. A.-G? 

Two persons domiciled in South Africa were divorced in 
that country, and thereupon became subject to a rule of South 
African law which provided that the guilty party could not 
re-marry as long as the other party remained unmarried. The 
wife, who was the guilty party, re-married in England, her 
former husband being still unmarried. 

This second marriage was upheld by the English Court 
on the ground that the restriction on re-marriage was a 
penalty, and therefore inoperative out of the jurisdiction 
under which it was inflicted. The correctness of this 
decision would seem, indeed, to rest on an even simpler 
reason. Since the decree had effected a complete dissolu- 
tion of the marriage according to South African law, 
the woman, being no longer a wife, was free to acquire 
her own separate domicil. She had in fact acquired a 
new domicil in England at the time of her re-marriage, 
and therefore there was no possible ground upon which 
her capacity to marry could be referred to South African 
law. 

(iii) Suits for judicial separation. 

(4) Jurisdiction of English Courts, It is now estab- judicial 
lished, as we have seen, that jurisdiction to determine 
the status of married persons resides solely in the Courts change 
of their domicil. A suit for judicial separation, unlike 
a suit for divorce, does not, however, seek to make a 
permanent, or indeed any, change in the status of the 
parties. The object of the petition is to obtain protection 
from some of the consequences of that status and to 
suspend some of the mutual obligations of the parties; 
the effect of a decree is to leave the status of the parties 
* Supra, pp. 134-5. * (1886), II P.D. 128. 
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unchanged.* It therefore follows that there is no call 
to confine jurisdiction to the Courts of the domicil. The 
very nature of the remedy sought makes the suit one 
which on grounds of policy ought to be justiciable in the 
country where the parties are at the moment resident.* 
Moreover, the course of legal history in England shows 
that, at any rate in this country, residence is a sufficient 
test of jurisdiction. Judicial separation is the modern 
successor of divorce a tnensa etthoro which could formerly 
be decreed by the Ecclesiastical Courts whenever the 
parties were present within the diocese at the time of 
the suit; and, as we have already seen, the Matrimonial 
Causes Act, 1857, provided that the civil tribunal set 
up to deal with such matters should act on principles as 
nearly as possible conformable to those on which the 
Ecclesiastical Courts had formerly acted, 
jurisdic- On these grounds it is now firmly established that the 
*"^n*’resi- residence of the parties in England at the time of 
denceof the suit gives an English Court jurisdiction to entertain 
respondent ^ for judicial Separation.* Despite certain statements 
to the contrary,^ it is not necessary that the matrimonial 
residence, in the sense of the family establishment, should 
be in England.* It is sufficient if both parties are resi- 
dent, in the sense of being present, in the country. 
What this means in effect is that the respondent must 
be present here, for the mere institution of proceedings 
necessarily implies the presence of the petitioner, but 
it has been held that the possession by the respondent 
of a house within the jurisdiction, to which he is always 
entitled to go, constitutes residence.® It is not necessary 
that the conduct upon which the suit is brought should 
have occurred in England.’ 

’ Armytagey. Armytage, [1898] P. 178. 

* Le Mesuriery. Le Mesuritr, [1895] A.C. 517, 526-7. 

* Armytagt v. Armytage, [1898] P. 1785 Anghinelli v. AngMnel/i, 
[1918] P. 2475 Graham v. Graham, [1923] P. 31. 

* e.g. Foote, p. 158. » Armytage v. Armytage, supra, at p. 189. 

* Raeburn v. Raeburn (1928}, 44 T.L.R. 384. 

’ Armytage v. Armytagp, supra, at p. 194. 



JUDICIAL SEPARATION 373 


There are certain cases in which residence of a more Residence 
nebulous character than that indicated above has been 

11J /r** r tioncrtlone 

held sufficient to found jurisdiction. in some 

T • n • r • 1 1 • 

In Rtera v. Rtera^ for instance, a suit was brought against dent 
a Spanish husband, who had lived in adultery in Germany for 
the last five years, and who was still so living there at the time 
of the proceedings. The respondent entered an appearance 
under protest, and it was held, presumably on the ground of 
submission, that he was amenable to the jurisdiction. 

Again in Ward v. Ward^ the respondent, a domiciled 
Englishman, was an officer in the Indian Army, and con- 
sequently, though his real matrimonial home might be de- 
scribed as English, he was temporarily resident in India. 
Jurisdiction certainly existed by reason of the English domicil, 
as we shall see in the next paragraph, but apart from this 
consideration, the Court held that the respondent had a 
sufficient matrimonial residence in this country, since his 
residence in India was without his volition and was determined 
by his superior officers. 


Residence, however, is not the only factor that con- jurUdic- 
fers jurisdiction to entertain a suit for judicial separa- ^ 
tion. Domicil without residence is equally effective.^ 

If this were not so, the result would be illogically to 
restrict that general jurisdiction over persons domiciled 
in England that was conferred upon the civil Court by 
the Matrimonial Causes Act, 1857. The fact that the 
Ecclesiastical Courts had jurisdiction only over persons 
resident within the area of their operation cannot limit 
the competence of a Court whose sphere of authority is 
prescribed by statute. 

The modern rule is, therefore, that either domicil 
alone or residence alone in England renders English 
Courts competent to decree judicial separation. Juris- 
diction also now exists if the circumstances fall within 
section 13 of the Matrimonial Causes Act, 1937.'* 

* (1914), 1 12 L.T. 223. 

* (1923) 39 T.L.R. 440; sec also Raeburn v. Raeburn (1928), 44 
T.L.R. 384. 

3 Eustace v. Eustace^ [1924] P. 45 * 


^ Supra^ p. 360. 
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Choice It would seem that all questions connected with a 
petition for judicial separation, as for example, whether 
a decree shall be made and if so upon what conditions, 
are governed by English law and not by the lex domicilH 
to which ordinarily all matters of status are referred. 
The justification of this practice, which at first si^ht 
may seem contrary to principle, is the close connexion 
of judicial separation with the requirements of internal 
order and social decency. During the residence of the 
parties in England they are each entitled to the degree 
of protection that is considered necessary by English 
law. 

Foreip (J?) Jurtsdutiott of foreign Courts. There would appear 
English cases in which the effectiveness in 
cienUy England of a foreign decree of judicial separation has 
r«?dencetr Considered. It is reasonably clear, however, that, 
domicil as in the case of divorce, the principles upon which the 
English Courts assume jurisdiction must be reciprocally 
applied. Upon this footing, the Court of a foreign 
country will be regarded as possessing the necessary 
jurisdiction if the parties are either domiciled or resident 
in that country at the time of the suit. 

(iv) Suits for restitution of conjugal rights. 

I'he principles applicable to this suit are the same 
as those which govern a suit for judicial separation.* 
Jurisdiction is sufficiently founded either by residence 
alone^ or by domicil alone.J On the other hand, the 
Court refuses to entertain the suit if the respondent is 
neither domiciled nor resident in England.^ 

* Supra, pp. 371-4. 

* Thornton v. Thornton (1886), ii P.D. 176. 

3 Dicks V. Dicks, [1899] P. 275; Bateman v. Bateman, [1901] 
P. 136; Perrin v. Perrin, [1914] P. 135. 

* Yelverton v. Yelverton (1859), i Sw. tc Tr. 574; Firebrace v. 
Firebrace (1878), 4 P.D. 63; De Gasquet James v. Duke of Mecklen- 
burg-Schwerin, [1914] P. 53. 



CHAPTER XII 
LEGITIMACY 


I. Legitimacy. Pages 376-88. 

II. Legitimation. Pages 388-94. 

T he two matters that require consideration in this 
chapter are legitimacy and legitimation. Legi- 
timacy ordinarily means the status acquired by a person 
who is born in lawful wedlock. Legitimation means 
that a person who has not been born in lawful wedlock 
acquires the status of a legitimate person as the result 
of some act, such as the subsequent marriage of his 
parents, that occurs after the date of his birth. 

Whether a person is legitimate or not is of the first 
importance, for if the will of a domiciled Englishman 
contains a gift to the ‘children’ of a specified person, 
the established rule of English law is that the gift 
means legitimate children only, unless the context 
shows that illegitimate children were intended. This 
rule applies to terms of relationship generally, such as 
‘sons’, ‘daughters’, ‘grandchildren’, and ‘issue’.* The 
same rule applies to a case of intestacy, so that, for 
instance, ‘issue’ claiming a share of the property under 
the Administration of Estates Act, 1925, must be 
legitimate.* Again, legitimacy affects the domicil of 
origin of a child, the rights or guardianship possessed 
by his parents, and the question whether, if born abroad 
of a British father, he acquires British nationality. 

The role of Private International Law in this matter 
is to specify what system of law shall decide whether a 
person is born legitimate or whether he has been 
legitimated. 

* Wilkinsms v. Aiam (1813), i V. & B. 122; afSrnied (1823), I 2 
Price, 470: Hawkins on Wills, p. t02. 

* In re Goodman's Trusts (1881), 17 Ch. D. 266, a decision under 
the old Statutes of Distribution. 
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I. hegiAtnacy 

The le^ed There will be general agreement that a person born 
lawful wedlock is legitimate. To say this, however, 
does not conclude the difficulties that the subject may 
raise within the sphere of Private International Law. 
The issue that arises in this connexion is, not whether 
a person has been born in lawful wedlock, but whether 
he is legitimate. The two things are not necessarily the 
same, for a system of law may recognize the legitimacy 
of a child though it denies that his parents are united in 
lawful wedlock. Some definite test is required by which 
an English Court can determine whether a child is legiti- 
mate or not. The test of birth in lawful wedlock might, 
of course, be chosen.* This presumably would require 
proof that the marriage was one which English law could 
recognize as valid. If, therefore, a question arose about 
X’s legitimacy, it could not be decided in his favour by 
an English Court unless the marriage of his parents was 
monogamous, and unless it was both valid by the lex loci 
celebrationis and also one which the parties were capable of 
contracting by the law of their matrimonial domicil. If 
legitimacy is to depend upon birth in lawful wedlock, it 
would seem that children cannot be granted the status if 
they are born of a marriage which, when tested by the 
appropriate legal system, is defective in any essential 
particular. This test of legitimacy is no doubt logical, 
but it may produce unfortunate conse<juences. 

Thetejt It is dear, however, that a quite different test has 
by^ngns'h down by the English judges. Legitimacy is a 

judges matter of status, and therefore it is determined by the 
law obtaining in the child’s domicil of origin, i.e. by the 
law of his father’s domicil at the time of his birth. In 
the leading case of Birtwhistle v. Vardill^ Lord Chief 
Baron Alexander, in delivering the opinion of the 
judges to the House of Lords, used these words : 

‘It appears to us that whenever a question of the nature 
» See, e.g.. Dicey, p, 556. » (1835), a Cl. & Fin. S 7 *» S 73 - 4 - 
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put to us by your Lordships^ arises in an English Court of 
Justice, there are two points to which the attention of the 
judge must be directed. . . . The first in order regards the 
status or condition of the claimant. ... As to the first of these 
questions I believe I express the opinions of the Judges when 
I say, in the well-considered language of Lord Stowell in 
Dalrymple v. DalrympU^ that, “The cause being entertained 
in an English Court must be adjudicated according to the 
principles of English law applicable to such a case; but the 
only principle applicable to such a case by the law of England 
is, that the status or condition of the claimant must be tried 
by reference to the law of the country where the status 
originated; having furnished this principle the law of England 
withdraws altogether, and leaves the question of status in the 
case put to the law of Scotland.” Such is the sentiment of that 
great Judge, and such is his language, varied only so far as to 
apply to a question of legitimacy what was said of a question 
respecting the validity of a marriage.’ 

Kindcrsley V.C, spoke to the same effect twenty-two 
years later: 

*It appears to me that on the authorities applicable to this 
question, the principle is this, that the legitimacy or illegiti- 
macy of any individual is to be determined by the law of that 
country which is the country of his origin. If he is legitimate 
in his own country, then all other civilized countries, at least 
all Christian countries, recognize him as legitimate every- 
where.’^ 

Cotton L.J, affirmed the principle in another case: 

T am of opinion that if a child is legitimate by the law 
of the country where at the time of its birth its parents were 
domiciled, the law of England . , . recognizes and acts on the 
status thus declared by the law of the domicil.’^ 

Finally, in the case of In re Andros^ Kay J, said : 

Tt must now be treated as settled that any person legitimate 

* The question related to legitimation. 

* (i8n), 2 Hag. Con. 54, 58-9. 

3 In re Don^s Estate (1857), 4 Drew. 194, 197. 

^ In re Goodman* s Trusts (1881), 17 Ch. D. 266, 292; and sec per 
James L J. at pp. 296-7. * In re Andros (1883), 24 Ch. D. 637. 
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according to the law of the domicil of his father at his birth 
is legitimate everywhere within the range of international 
law for the purpose of succeeding to personal property.’ 

impor- It may seem that the principle of English law applicable 
appUn^ to a disputed case of legitimacy has been stated in a 
theronect somewhat laboured manner in the preceding account, 
*“* but it is important to realize that the two possible tests 
differ substantially in their consequences. The fate of 
the child whose legitimacy is under review may depend 
upon which of them is applied. There is no difficulty 
if the domicil from marriage to birth remains un- 
changed, and if the lex domicilii recognizes both the 
validity of the marriage and the legitimacy of the 
children, for the result is the same whether the lawful- 
ness of the marriage or the view of the lex domicilii upon 
the status of the children is considered. 

Suppose, however, that the lex domicilii regards the marriage 
as void but the children as legitimate. If the first test (birth 
in lawful wedlock) is applied, an English Court must pro- 
nounce the children to be illegitimate, a decision which will 
be reversed if the second test is followed and regard paid 
solely to the views of the lex domicilii upon legitimacy. 

Correct Of the alternative tests the second would appear to 
Mcertain correct. If the law of the father’s domicil confers the 
what status status of legitimacy upon the children, although it holds 
'his domicil marriage from which they have sprung to be null 

of origin and void, a situation that arises in those countries, such 
as Scotland and France where the doctrine of putative 
marriage obtains,* that status ought to be recognized in 
England. This conclusion is justified by the words of 
Cotton L.J. which have already been quoted: 

‘If a child is legitimate by the law of the country where 
at the time of its birth its parents were domiciled, the law of 

' In France, for instance, a void marriage produces- certain legal 
effects, provided that at least one of the parties married in good faith. 
The chief effect is that the children are legitimate; Amos and Walton, 
intndnetion to French Law, pp. 64—5. 
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England . . . recognizes and acts on the status thus declared 
by the law of the domicil.* 

An apt illustration of this principle is furnished by the 
Connecticut case of Moore v. Saxton.^ In that case: 

The question that fell to be decided by the Court in Con- 
necticut was whether certain children who had been born in 
California were to be regarded as legitimate in Connecticut 
from the moment of their birth. The parents^ who were 
domiciled in California throughout, were bigamously married. 
The rule of Californian law is that the children of bigamous 
marriages are legitimate. By the law of Connecticut such 
children are illegitimate. 

It was held that the status of legitimacy, thus established 
by the domicil of origin, must be recognized in Con- 
necticut. Prentice C.J., after demonstrating that the 
status must be recognized in the absence of some rule 
of positive law or of public policy in Connecticut to the 
contrary, said : 

‘As bearing upon this question it is indeed true that we 
have no law upon the subject of legitimacy, written or un- 
written, to the same effect as that of California in question, 
and quite likely also true that public opinion in this state 
would not be favourable to the enactment of such a law, 
fixing and defining the status of the offspring of parents 
domiciled here. But that does not furnish the test to be 
applied in determining whether or not recognition should 
be given to the status acquired under the laws of another 
jurisdiction. If it were, the principle of comity between 
states and nations would become one of comparatively narrow 
application. The inquiry whose answer should determine 
whether recognition should be accorded by us to the status of 
persons elsewhere acquired is, whether or not there is any 
important matter of public policy here prevailing which 
would be contravened by such recognition.* 

The result is then as follows: 

{a) If the domicil of origin of a child is foreign, his legitimacy 
is determined solely by the lex domicilii^ no matter whether 

* [191.6] 90 Conn. 164; Lorenzen (2nd ed.), p. 767. 
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the determining factor according to that law is birth in 
lawful wedlock; or not. 

{h) If the domicil of origin is English his legitimacy depends 
upon birth in lawful wedlock, for apart from legitimation 
that is the sole determining factor by English law.i 

Apparent This Separation of legitimacy from the recognition of 
toVpara! ^he marriage union, however, raises one apparent diffi- 
tionofiegi- culty. If thc status of a child depends upon the law of 
from wog- country of origin, how are we to determine his 
nition of country of origin } According to the authorities quoted 
tannage ^bove, it is the country in which the father is domiciled 
at the birth of the child,^ but if this affords the test it 
may be objected that the question of legitimacy has been 
begged, since an illegitimate child has no father in the 
eye of the law. How is it possible, it may be asked, to 
ascertain the law of a child’s origin until the question of 
his legitimacy has been decided? If illegitimate, his 
domicil and therefore the country of his origin is that 
of his mother. The answer to this line of reasoning 
would appear to be that at the time of the child’s birth 
the domicil of the mother is coincident with that of the 
father. Practicability must not be sacrificed to theory. 
If a woman lives with a man on the footing that she is 
his wife, she acquires and retains a de facto domicil in the 
country of his domicil until, upon the invalidation of the 
marriage, she takes up her permanent residence else- 
where.3 

Are the A problem that has not yet been decided by the 
° English Courts is whether the children of a polygamous 

i^itimate union are to be recognized as legitimate in England.^ 
m Dgan The argument that may bc directed against recognition 
is, of course, that the children have sprung from a union 
which certainly does not constitute a lawfully married 
state according to English law. 

* Co. Litt. 244 

* Supra, pp. 376-8. 

» Lendrum v. Chakravarti (1929), Scots Law Times Report^ 96. 

* 48 L.jg.A (July 1932), p. 341 etseqq.; Foote, p. 119. 
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Where the marriage has been contracted and the 
children have been born in the country of the father’s 
domicil, there is no difficulty, provided that the foreign 
lex domicilii recognizes polygamy. In such a case the 
children retain and carry with them the status of legiti- 
macy that is granted to them by the law of their domicil 
of origin, and the question whether the union of their 
parents can be recognized as a marriage by the English 
Court does not arise. In other words it is the legitimacy 
of the children, not the validity of the marriage, that is 
in question. Whether these two questions are properly 
separable formed the issue in the South African case of 
Seedat's Executors v. The Master,^ where it was decided 
that recognition must be granted to the status acquired 
under the lex domicilii. 

The facts of the case were that a testator with an Indian 
domicil married a first wife in India according to Moham- 
medan rites, and had four children, all of whom were born 
in India. Later the family went to Natal, where the father 
obtained a domicil. By Indian law the marriage was valid 
and the children were legitimate. The marriage, however, 
was one which could claim no recognition from South 
African law, since, by Indian law, it did not prevent the 
husband from contracting a valid union with another woman 
during the lifetime of his first wife. In order that the rate of 
succession duty might be established, it was necessary to 
decide, first whether the wife was a ‘surviving spouse’, and 
secondly, whether the children were legitimate, within the 
meaning of the South African statute. 

It was decided, in the first place, that the wife could 
not be allowed the rights of a surviving spouse in Natal, 
for the union, being polygamous, did not constitute a 
marriage as understood in Christendom.^ With regard 
to the second point, the Court held that, since by South 
African and also by En|[lish law legitimacy depends 
upon the domicil of origin, the status that Indian law 

* [1917] A.D. 302; but see to the contrary Kaha v. titala, [1910] 
T.P. 964, cited 48 L.Q.R. 349. * See supra, pp. 3 1 3-22. 
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conferred upon the children at their birth must be 
recognized in Natal, unless this would amount to a 
recognition of the polygamous marriage. 

‘Now in considering that,’ said Innes C.J., ‘it is essential 
to bear in mind the distinction between the points to be 
decided in each instance. With regard to the wife, the issue 
is the validity of the marriage to which she is a party; with 
regard to the children, the issue is their right to the status 
of legitimacy. The wife’s position cannot be considered apart 
from the marriage, but the position of the children may be. 
True the legitimacy follows according to the law of the 
domicil from the validity of the mother’s marriage. But 
what we are asked to recognize is the conclusion, not the 
ground on which it is based.’ 

In the result the learned judge held that the children 
were legitimate in Natal. 

(ii) Where A difficult question, however, arises where the father, 
though domiciled at the time of his marriage in a 
Uwfuiwed- country where poly^amj^ is recognized, subsequently 
of acquires a fresh domicil in England or in some country 
origin where polygamy is repudiated. If children are born to 
him while he possesses this new domicil, does English 
law regard them as legitimate? If the Mohammedan 
in Seedat's Case had had more children in Natal, would 
they have been legitimate ? The obstacle to legitimacy 
here is that, since the domicil of origin of the children 
is English [or Natal], and since the test of legitimacy 
by the new lex domicilii is birth in lawful wedlock, the 
Court is compelled to decide whether for this particular 
purpose it can regard the polygamous marriage as con- 
stituting lawful wedlock. There is no doubt that the 
judges have at times used unguarded language to the 
effect that the validity of polygamous unions can never 
be recognized by English Courts, > but on the other 

> Supra, pp. 3 1 8-19. See also Burge, Foreign and Colonial Lam, iii. 
257: ‘A marriage founded on polygamy . . . will not be recognized in 
any Christian country although it may be warranted by the municipal 
law of the country in which it Was contracted or by the personal law of 
the parties.’ 
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hand there have been judicial statements which would 
seem to leave the question open. For instance, Lord 
Penzance was careful to observe in Hyde v. Hyde'- that 
in refusing to recognize the Mormon marriage he did 
not profess to determine the rights of succession or 
legitimacy that it might be proper to grant to the issue; 
and in a later case* Chitty J. was clearly of opinion that 
the issue would be legitimate. Although far from con- 
clusive, the case of In the Estate of Belshah} shows the 
modern tendency. 

Belshah, a Mohammedan, domiciled in Bagdad but resi- 
dent in England, went through a ceremony of marriage in 
England according to Mohammedan law with an English- 
woman, and had by her two children. Later he went through 
a similar ceremony with another Englishwoman by whom 
he also had two children. Upon his death intestate both these 
women and their respective children claimed his estate. 

During the hearing the parties agreed to a settlement 
that was made an Order of Court, by which they recog- 
nized the validity of both marriages and the legitimacy 
of the four children. As a learned writer has said : 

‘It is true that the order was made by consent and therefore 
the case is not of much authority, but it would seem that it 
would have been proper, if the President thought that the 
marriages must be considered nullities and the children 
illegitimate, for the Treasury solicitor to have been informed, 
since in that case the estate was bona vacantia and the Crown 
had a right to claim it.’^ 

All that can be said is that at present it is impossible to 
answer the question whether the children of a poly- 
gamous union can be considered as born in lawful wed- 
lock where the English test of legitimacy is applicable. 

So the rule appears to be that, if children acquire the 
status of legitimacy in the eye of the law of the country 

* (1866), L.R. I P. & D. 130; supra, p. 319. 

* lure Vllet (1885), 53 L.T. (N.S.) 71 1. 

s The Times newspaper, Dec. 16, t8, 1926; Jan. 14, 18, 1927, cited 
48 I.g.A 0uly 1932), p. 348. 

* Mr. W. E. Beckett, 48 348. 
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in which their parents were domiciled at the time of 
their birth, then such status will be recognized in Eng- 
land. This simple and reasonable rule, however, may 
be difficult to apply when one of the parents has been 
previously divorced. In such a case the international 
validity of the divorce must be examined. 

Suppose, for instance,* that a domiciled Englishman marries 
an American domiciled in Pennsylvania. After a few months 
the wife returns to America and begins a suit for divorce in the 
Court at Philadelphia, on the ground of cruelty. The law of 
Pennsylvania is that any wife, who was formerly an American 
citizen and who has married a foreigner, may obtain a divorce 
in the State Courts if she has been forced to abandon her 
husband’s domicil by reason of his cruelty. The wife, whom 
we are considering, is successful in her suit. She then marries 
in Philadelphia a domiciled Pennsylvanian and has children by 
him. Are the children to be regarded as legitimate in England? 

It is clear that they are legitimate according to the 
law of their father’s domicil at the time of their birth, 
and should therefore be held legitimate in England if 
the true test is the domicil of origin. On the other hand, 
according to the Private International Law of England, 
the American divorce is invalid, the wife is still domi- 
ciled in England, the second marriage is no marriage, 
and therefore the English Court is precluded from say- 
ing that the children have been born in lawful wedlock. 
These facts, however, would not on principle preclude 
the Court from separating the two questions that arise 
in a case of this sort, namely, the validity of the second 
marriage and the legitimacjr of the children, as was done 
in the South African decision mentioned above. If this 
were done recognition might be granted to the status 
of legitimacy that the children undoubtedly possess by 
the law of the country to which they belong. 

Unfortunately, however, the decision of the House 
of Lords in Shaw v. Gould^ renders it a little difficult to 

* See Green v. Green and Sedgwick, [i 893] P. 89. 

* (1865), L.R. I Eq. 247!aff. (1868), L.R. 3 H.L. 55. 
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affirm that the question of the legitimacy of a child, 
whose father or mother has obtained an invalid dissolu* 
tion of a prior marriage, can be considered on its own 
merits without reference to the divorce. 

In that case certain funds wete bequeathed by a domiciled 
Englishman in trust for Elizabeth Hickson for her life and 
after her death in trust for her ‘children’. Certain English 
land was also devised after her death to ‘her first and other 
sons lawfully begotterC. Elizabeth, at the age of sixteen, was 
induced by fraud, without the knowledge of her family, to 
marry a domiciled Englishman, named Buxton, at Man- 
chester. Her friends, however, succeeded in taking her away 
just after the ceremony, and she never lived with her husband 
for a single day. Sixteen years later Elizabeth, having become 
engaged to a domiciled Englishman, named Shaw, devised 
a scheme for obtaining a divorce in Scotland from Buxton. 
Shaw acquired a domicil in Scotland, and Buxton was paid 
j^250 to go to that country for forty days. The marriage was 
dissolved by the Court of Session. Elizabeth then married 
Shaw in Edinburgh and had by him two daughters and one 
son, all of whom were born in the lifetime of Buxton. At the 
time of the present action, Buxton, Elizabeth, and Shaw were 
dead. The questions before the English Court were whether 
the daughters and son were entitled under the will of the 
testator to the funds as being the ‘children’ of Elizabeth, and 
also whether the son was entitled to the land as being her 
‘son lawfully begotten’. 

Evidence was given that by Scottish law the divorce and 
second marriage were valid. Also, that children born of a 
putative marriage, e.g., one regular in point of form but void 
owing to the prior existing marriage of one of the parties, were 
regarded as legitimate, provided that the parents were justifi- 
ably ignorant of the prior existing marriage. It was the opinion 
of the Scottish advocates who gave evidence that justifiable 
ignorance existed if the parents believed in the validity of the 
divorce. 

The Court unanimously held that the children were not 
entitled to take under the will. The Judgments were 
complicated to a certain extent by the fraud of the 
parties in bringing about the Scottish divorce, and also 

4431 QQ 
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by the fact that it was doubtful whether there was justi- 
fiable ignorance within the meaning of Scottish law, 
but the main ground of the decision was the logical one 
that, since Buxton remained domiciled in England, the 
union between Elizabeth and Shaw was not a valid 
marriage according to English law. The children were, 
therefore, neither legitimate nor lawfully begotten. 
Lord Colonsay, though admitting the logic of the 
reasoning, was perplexed with doubts as to whether the 
status of legitimacy ought to be denied to the children. 
He felt that the denial was difficult to reconcile with 
general principles of jurisprudence or with the generally 
recognized rules of international law.* 
divoreeob* ^ question which has never been before the English 
"'uiMd by Courts is whether the same result will ensue where, 
tiie Ather instead of the mother, it is the father of the children, 
who re-marries after obtaining a divorce that lacks 
international validity. 

Suppose, for instance, in the case last cited, that it was Mr., 
not Mrs., Buxton who obtained the Scottish divorce while 
still domiciled in England; suppose further that he sub- 
sequently acquired a domicil in Scotland and married again 
in that country. Would the children of this second union be 
legitimate in England ? 

It has been suggested by Westlake that they would.* 
He says that if Scottish law, which is both the man’s 
domiciliary law and also the lex loci celebrationis at the 
time of the marriage, regards the whole series of trans- 
actions as valid, it would be an excess of refinement to 
insist upon the invalidity of the divorce. A man is in 
a different position from a woman, for, whether his 
divorce is valid or not, he is. always free to acquire a 
new domicil. Having done so, it is unreasonable to 
make the legitimacy of his children depend upon a 
domiciliary law which he happened to have at some 
date prior to the marriage from which they have sprung. 
It is submitted, however^ that this reasoning is not 
* At pp 96-7. * p. loj. 
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sound, for the right which the man has by English law 
to acquire a new domicil has nothing to do with the 
fact that by English law his divorce obtained under a 
pre-existing domicil is void. 

What, then, is the result of Shaw v. Gould} Are we Submitted 
to qualify the general principle, which makes legitimacy 
depend upon the domicil of origin, by ruling that decided 
children, either of whose parents has previously ob- “‘j 
tained an invalid divorce, are necessarily and without * 
exception illegitimate in England for all purposes? 

This would seem to be an inequitable conclusion. The 
gist of each judgment in the House of Lords was this : 
the parents cannot be granted the status of husband and 
wife; therefore the children cannot be granted the status 
of legitimacy. The conclusion is a non-sequitur. The 
issue was the status of the children, not of their parents. 

The fact that Mrs. Buxton could not have claimed to 
be Mrs. Shaw was no reason why the children should 
not claim the status of legitimacy. These two claims, 
according to English Private International Law, fall to 
be determined by different principles; the status of a 
divorced person who re-marries being dependent upon 
the lex domicilii at the time of the divorce, while the 
legitimacy of a person depends solely upon the law of 
his domicil of origin. The cause of the confusion is the 
mistaken belief that legitimacy always depends upon 
birth in what English law regards as lawful wedlock. 

Nevertheless the decision remains as one given by the u 
highest tribunal in the country, and perhaps the best 
that we can hope is that it will be regarded as confined 
to the actual facts of the case and not as a binding 
expression of a comprehensive principle. The issue 
before the Court was the interpretation of an English 
will that related inter alia to English land and referred 
to ‘sons lawfully begotten’. Perhaps these facts served 
to strengthen the claim that the English test of birth in 
lawful wedlock should be literally and rigorously 
followed. 
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It is significant that in the much later case of In re 
Stirling,'^ where the exact point now under discussion 
formed the issue, Swinfen Eady J. was far from repudi- 
ating the suggestion that a child might be legitimate 
although the previous divorce of one of his parents was 
invalid. It was not necessary, however, to decide the 
point, for it was held that the doctrine of putative 
marriage, upon which the argument for the child 
turned, did not obtain in Scotland unless at least one of 
the parties was ignorant of the impediment that in- 
validated the second marri^e. The party had to be 
mistaken as to some fact. The ignorance alleged was 
that the mother of the child was unaware that her 
divorce from her first husband was invalid, but this, of 
course, was an error of law not of fact. 

II. Legitimation 

We must now turn to the question of legitimation. 
The most usual cause of legitimation is the subsequent 
marriage of the parents. From the time of Constantine, 
the rule of Roman law was that children born before 
marriage were made legitimate by the subsequent mar- 
riage of their parents. This rule became part of canon 
law about the twelfth century, and was later adopted by 
practically all the legal systems on the Continent, and in 
South America. It has received statutory recognition 
in most of the North American states. Until 1926, 
however, it formed no part of the law of England or of 
Wales or of Ireland, though it obtained in Scotland, the 
Isle of Man, and the Channel Islands.^ 

The role of Private International Law is to choose 
the system of law which shall determine whether legi- 
timation is effective or not. The rule finally established 
at common law, after some hesitation,^ is that legitima- 

‘ [1908] 2 Ch. 344. 

* For a full account of the acceptance of the rule see 26 L.Q.R. 
255 - 

’ See, e.g., Byts v. Bedale (1863), i H. & M. 798, disapproved by 
C.A. In re Goodman’} Trusts, infra. 
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tion fer subsequens matrimonium is not recognized in 
England unless the father is domiciled, both at the time 
of the child's birth and also at the time of the subsequent 
marriage^ in a country where the marriage legitimates 
the child.* 

A simple illustration of the working of the rule is /««<?«*/• 
afforded by the case of In re Goodman’s Trusts^ where a 
domiciled Englishwoman had died intestate in respect 
of a large sum of money, and it was necessary to decide 
which of her brother’s children were entitled to share 
therein, as being her ‘next-of-kin’ under the Statutes of 
Distribution. The relevant events in her brother’s life 
were chronologically as follows : 

(a) While domiciled in England he had three children by 
Charlotte Smith, to whom he was not married. 

(b) He acquired a Dutch domicil, and had a fourth child, 

Hannah, by Charlotte Smith. 

(r) He married Charlotte Smith in Amsterdam. 

(</) While still domiciled in Holland, he had a fifth child, 

Anne, by Charlotte Smith. 

Legitimation by subsequent marriage is part of Dutch 
law. It was, therefore, held on the above facts that 
Hannah and Anne were alone legitimate for the pur- 
poses of the English intestacy. It was only in their cases 
that at the two critical moments, namely birth and 
marriage, the lex domicilii of the father recognized this 
particular form of legitimation. 

This common law rule, that the father’s domicil at 
both dates must recognize legitimation, applies not only 
to persons claiming money or other chattels personal 
upon intestacy, but also to a gift by will of personal 
chattels* or of freehold land,* if made to persons covered 
by some general descriptive title such as ‘children’. 

* In re Goodman's Trusts (i88t), 17 Ch. D. 266; In re Andros 
(1883), 24 Ch. D. 637; In re Grove (1887), 40 Ch. D. 216. 

* In re Andros (1883), 24 Ch. D. 637. 

^ In re Grey’s Trusts, [1 892] 3 Ch. 88. 
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*'*’a**^ue^ law rule further, for its operation is immensely curtailed 
mmitgeby the Legitimacy Act, 1926,* which makes legitima- 
*****&>'*ii»h subsequent marriage part of the law of England. 

"*iaw The first section of the statute provides that where the 
parents of an illegitimate person marry, or have married, 
one another, whether before or after the commence- 
ment of the Act, the marriage shall, if the father was or 
where marriage domiciled in England or 

ipoueet do- Wales, render that person, if living, legitimate. Such 
"'England legitimation becomes effective on Janua^ i, 1927 (the 
date of the commencement of the Act) if the marriage 
took place previously, but if not, then from the date of 
the marriage.* This privilege is withheld, however, 
from the offspring of an adulterous union, for the next 
sub-section provides that: 

Nothing in this Act shall operate to legitimate a person 
whose father or mother was married to a third person when 
the illegitimate person was born.s 

where regard to marriages taking place in other juris- 

jpou'e! dictions, section 8 (i) provides as follows: 

**°'abro»d Where the parents of an illegitimate person marry or have 
married one another, whether before or after the commence- 
ment of this Act, and the father of the illegitimate person was 
or is, at the time of marriage^ domiciled in a country other than 
England or Wales, by the law of which the illegitimate 
person became legitimated by virtue of such suteequent 
marriage, that person, if living, shall in England and Wales 
be recognized as having been so legitimated from the com- 
mencement of this Act or from the date of the marriage, 
whichever last happens, notwithstanding that his father was 
not at the time of the' birth of such person domiciled in a 
country in which legitimation by sul»equent marriage was 
permitted by law.< 

This last enactment is the one that affects Private Inter- 
national Law, since it alters the old rule that the lex 
domicilii of the father must be favourable both at birth 
' 16 & 17 Geo. V, c. 60. * S. I (i). 

*S. 1(2). ■•8.8(1). 
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and at marriage. It has been said that the section 
quoted above, which withholds the privilege of legiti- 
mation from the children of an adulterous union, is con- 
fined to a case where the father is domiciled in England 
or Wales, and that it is not operative if the father was 
domiciled at the time of the subsequent marriage in a 
foreign country.* The language of the Act, it is claimed, 
makes it clear that a child born of a father with a foreign 
domicil is legitimated under the law of the domicil, not 
under the Act; and that the only persons legitimated 
under the Act are persons whose fathers have an English 
or Welsh domicil. Therefore, it is they alone who are 
excluded from legitimation under section i ( 2 ).^ 

A separate section secures to a person who has been 
legitimated under the Act the right to take property 
from one who dies testate or intestate. It is provided 
that ‘a legitimated person and his spouse, children or 
more remote issue shall be entitled to take any interest 

(a) in the estate of an intestate dying after the date of legi- 
timation; 

(i) under any disposition coming into operation after the 
date of legitimation; 

(c) by descent under an entailed interest created after the 
date of legitimation; 

in like manner as if the legitimated person had been 
born legitimate.’^ It has been held that the date when 
a disposition comes into operation under {b) is the date 
of the death of the testator, not the time at which some 
benefit under the will becomes vested or payable.^ 

Property, however, which is limited to pass with a 
dignity or title of honour is excepted from the Act, and 
is not capable of devolving upon legitimated persons.® 

* 12 Y.B.I.L. (1931), p. 186; 13 Y.B.I.L. (1932), pp. 173, 182-3; 
Collins V. A.-G. (1931), 47 T.L.R. 484. 

* This view is a litde difficult to reconcile with the fact that it is the 
Act which makes the lex domicilii at the time of marriage alone the test 
of legitimation. 

» Ss.3(i),8(2). 

* S.3(3). 
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^ In re Hepworth^ [ 193 ^] Ch. 750. 
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Legitima- A persoti who is bom abroad of a British father 
efcctupon obtains a declaration of legitimacy under the 

nttionaiity provisions of the Act does not thereby acquire British 
nationality. Thus in Abraham v. 

X, a British subject, who retained his English domicil of 
origin throughout his life, cohabited with a Japanese woman 
in Japan and married her after she had borne him a son, Y. 
Y hied a petition* claiming that he had become legitimated, 
and also that, as a legitimated person, he became a British 
subject under the statute 4 Geo. II, c. 21. 

This statute provides as follows: 

‘All children born out of the allegiance of the Crown 
whose fathers were or shall be natural born British subjects 
of the Crown at the time of the birth of such children 
respectively . . . are hereby declared to be natural born 
subjects of the Crown.’ 

It was held that Y, though entitled to a declaration of 
legitimation, could not claim the status of a British 
subject. He was born illegitimate and therefore in the 
legal sense of the expression he did not possess a father 
at the time of his birth. 

The rule in It is necessary, in conclusion, to mention one impor- 
^‘Tvlrim under the old law in which a person legitimated 

by the subsequent marriage of his parents could not 
succeed to English land, even though, at the time both 
of the birth and of the marriage, his father was domiciled 
in a country whose law recognized the legitimation. 
This was where a person claimed to succeed as heir to 
a fee simple estate or to an estate tail in England or 
Wales. The rule of the common law with respect to the 
descent of land from father to son has always been that 
the son must be born after actual marriage between his 
father and mother. Therefore, in Doe^ d. Birtwhistle v. 
Vardill^^ it was held that a person born of parents, who 
« [1934] P. 17. 

^ i.e. under Legitimacy Act, s. and Judicature Act, 192;, s. 188. 
3 (1826), 5 B. & C. 438; (1830), 2 Cl. k F. 571 ; opinion of judges 
delivered to House of Lords (1835), 2 Cl. & F. 582; further opinion 
of ten judges (1840), 7 CL & F. 940. 
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were domiciled in Scotland at the time both of his birth 
and of their subsequent marriage, could not succeed as 
heir to land in Yorkshire of which his father died 
intestate. Lord Brougham, who was opposed to the 
decision, demonstrated the inconvenience of this rule 
in the following words:* 

‘That a man may be a bastard in one country and legiti- 
mate in another seems of itself a strong position to affirm; 
but more staggering is it when it is followed up by this other, 
that in one and the same country he is to be regarded as bastard 
when he comes into one Court to claim an estate in land, and 
legitimate when he resorts to another to obtain personal 
succession.* 

The justification of the decision, however, was explained 
forty years later by James L J. as follows 

‘What the assembled judges said in Doe v. Fardill^ and 
what the Lords held, was, that the case of heirship to English 
land was a peculiar exception to the rights incident to that 
character and status of legitimacy, which was admitted by 
both judges and Lords to be the true character and status of 
the claimant. It was only an additional instance of the many 
anomalies which at that time affected the descent of land. • . . 

But in this particular case, the exception is, at all events, 
plausible. The English heirship, the descent of English land, 
required not only that the man should be legitimate, but as it 
were porphyro^genitm^ born legitimate within the narrowest 
pale of English legitimacy.’ 

It would seem that the rule in Doe v. Vardill is now Rule in 
practically extinct. Its operation has been, in the first 
place, severely limited by the Administration of Estates ohittie 
Act, 1925. This statute abolishes heirship in the case 
of the fee simple estate, ^ and provides that upon 
intestacy the land shall be held by the personal repre- 
sentatives upon trust for sale.^ The money arising from 
the sale does not pass to an heir, but is distributed 

* 2 Cl. & F. at 595. 

* In re GooJman^s Trusts (1881)9 17 Ch.D. 266, 299. 

3 S. 45 (i). ♦ S. 33. 
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among the relatives of the deceased according to the 
scheme established by the Act,* The two cases in which 
it may still be necessary to discover the heir to a fee 
simple estate according to the old rules of descent, are 
unlikely to arise in connexion with Private International 
Law, and need not be discussed.^ 

The result, then, of this Act was that heirship became 
confined to the case of an entailed interest, so that if 
the facts of Doe v. Far dill had occurred again in 1926 the 
decision would have been the same, provided that the 
intestate w'as a tenant in tail. The rule established by 
that decision is, however, almost entirely excluded even 
in the case of an entailed interest, for, as we have already 
seen,* a person who is legitimated under the provisions 
of the Legitimacy Act, 1926, is entitled to succeed as 
heir to entailed lands in England, provided that the 
entail was created after the date of legitimation It is 
only where the creation of the estates precedes legiti- 
mation that the rule in Doe v. Vardill will apply. 

* S. 46. 

* They arise under the Law of Property Act, 1925; i.e. {d) where 
there is a limitation that would formerly have been caught by the Rule 
in Shelley's Case (s. 1 3 1) ; (J>) where there is an express limitation to the 
‘heir* of a deceased person (s. 132); for this last case see Cheshire, 
Modem Real Property (4th ed.), p. 784. 

3 Supra^ p. 391. ^ Legitimacy Act, 1926, ss. 3 (i), 8 (2). 
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INFANCY AND LUNACY 
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I. Infancy 

C HILDREN domiciled in England. It is advisable to Position of 
state in summary form the internal law of England 

1 1 r rr. “»<*» 

that regulates the tenure of office and the rights and English 
duties of a guardian in a purely domestic case where 
the infant is domiciled in this country. A guardian, 
whether he is the parent or a person expressly appointed 
to the position, is entitled freely to exercise all the 
powers recognized by English law as appertaining to 
his office until his authority or his acts are challenged in 
the Courts. His chief personal rights are to retain the 
custody, to control the education, and to forbid the 
marriage of his ward. His proprietary rights are less 
defined. A parent as such has no right to the child’s 
property, but it was recognized before 1926 that a testa- 
mentary guardian was entitled to manage the real and 
personal property of the ward and to give valid receipts 
for legacies and other sums of money, subject of course 
to a strict duty to account for ail property that came to 
his hands. The exact extent of these rights, however, is 
no longer of great importance for the general result of 
the Property Acts which came into force on January i, 

1926, and which apply where the ward is domiciled in 
England, is to vest the property of infants in trustees or 
personal representatives, who are given comprehensive 
powers of management and control over it, including the 
right to apply income for the benefit of the infants. 

The English Courts possess a parental and adminis- tion*of * 
trative jurisdiction over children which may be invoked 
either by or against a guardian. If the conduct of the 
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guardian is impugned, he may be removed from his 
office ; if, on the other hand, he has been interfered with 
in the exercise of his discretion, he may obtain an order 
from the Court that will render his wishes effective. 
A particular example of this latter proceeding and one 
that affects Private International Law occurs where a 
ward is removed from England without the consent of 
the guardian. < In a recent case^ the wife of a man 
resident and domiciled in England took the infant 
children of the marriage to the United States and kept 
them there against the wishes of her husband. The 
children were then made wards of Court and an injunc- 
tion was granted at the instance of the husband to 
restrain the wife from keeping them out of England. 
The issues that arose upon an appeal from this order 
were succinctly disposed of by Romer L.J. in the 
following words: 

*It is plain that this Court has jurisdiction to order a 
person in this country to perform an act abroad; but it is said 
that this Court has no jurisdiction to make an order requiring 
a person resident abroad to do an act there. Notwithstanding 
the strenuous argument of Mr. Archer it appears to me that 
his proposition is wholly untenable. The moment a person 
is properly served under the provisions of Order XI> that 
person, so fitr as the jurisdiction of this Court is concerned, 
is precisely in the same position as a person who is in this 
country. It is said, however, that even if there was jurisdiction 
to make the order appealed from it should not have been 
made as it is not for the benefit of the children. I agree that 
the benefit of the children is the first consideration for the 
Court. In my opinion the children of British parents who 
are wards of Court should not, in the absence of special 
circumstances, be permanently resident abroad, and it is 
plainly right and for the benefit of the children in the present 
case that they should be brought to this country. Even so it 
has been contended that this order can never be enforced 

* £f0/rv. ^0/^(1854), 4 DeG.M.&G. 328. 

* In re Liddell's Settlement Trusts, [1936] Ch. 365. 

1 Supra, p. 1 12 et seqq. 
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against Mrs. Liddell if she chooses to disobey it. . . . It is not ' 
the habit of this Court in considering whether or not it will 
make an order to contemplate the possibility that it will not 
be obeyed.’ 

Children domiciled abroad. The question that nowjurwie- 
arises is whether the person who occupies the position 
of guardian by virtue of the lex domicilii of the infant is Court to 
entitled to be recognized as guardian in England. The 
jurisdiction of the English Court to appoint a guardian forchua 
is not confined to the case where the infant is domiciled 
in this country, but exists in two further cases: first, 
where the infant, though a foreigner by nationality or 
domicil, is actually present in England;* and secondly, 
where the infant, though absent from the country at the 
time of the proceedings, is a British subject.^ The fact 
that he possesses property in England does not by itself 
render the Court competent.^ 

The practical (question is whether this jurisdiction i» fordgn 
must be exercised in favour of the domiciliary guardian. f^tYtiia" 
Can a foreign guardian claim to be appointed in virmu 
England Without being so appointed, will his right 
to act as guardian be acknowledged if his title is chal- ment in 
lenged in the Courts? The principle that subjects all ^»**“‘*^ 
questions of status to the lex domicilii^ if rigidly applied, 
would require the status of guardianship, once it has 
been duly constituted in the domicil of the infant, to be 
acknowledged in other countries. Moreover, if uni- 
versal recognition is given to the status of husband and 
wife, it may seem illogical to deny like recognition to 
the status of guardian and ward. 

That the domiciliary guardian is not entitled merely jurii<Uc- 
by virtue of his appointment abroad to act in the same 
capacity in England was decisively established by the exercited in 
House of Lords in the case of Johnstone v. Beattie.* It 

guardian 

* Johnstone v. Beattie (1843), 10 Cl. & F. 42. 

* In re Willoughby (1885)^ L.R. 30 Ch. D. 324. 

* Brown v. Collins (1883), 25 Ch. D. 56. 

^ (1843), 10 CL Sc F. 42. 
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is not a matter of course to appoint a foreign guardian 
to be English guardian.' The fact that a person has 
already been appointed abroad is a matter which, 
though deserving of the closest consideration, is not 
decisive, and the English Court in exercising its 
discretion may refuse to adopt the foreign appoint- 
ment. The decision in Johnstone v. Beattie was an ex- 
treme, and perhaps an unwarranted, example of such 
a refusal. 

In that case the infant was domiciled in Scotland, she had 
landed estates in Scotland but no property whatever in England, 
and she was in England only for a temporary purpose. She 
was under the care of eight domiciled Scotsmen who had 
been appointed guardians by her father’s will. After her 
mother’s death, her grandfather, being desirous of superseding 
the Scottish guardians although unable to prefer any charge 
of misconduct or lack of care against them, filed a bill in the 
Court of Chancery praying that English guardians might be 
appointed. 

The House of Lords held that the Court had jurisdic- 
tion to appoint guardians for the infant, although her 
domicil and all her property were in Scotland, and 
further held. Lords Brougham and Campbell dissent- 
ing, that the Scottish guardians were not entitled, either 
by International Law or by virtue of their appointment 
in Scotland, to be confirmed or appointed guardians in 
England. 

Modern It is important, however, to appreciate exactly what 
**^gni*e case decided. It decided only that a foreign 
euthority guardian as such cannot demand his appointment to the 
®”®J5|fI|same position in England; it did not decide that his 
claims are to be disregarded. This narrow though per- 
fectly correct principle that a foreign guardian cannot 
demand recognition was probably unwisely adminis- 
tered in the case, and it will generally be found in 
practice that his claims receive far more sympathetic 
consideration. In fact, it may be said that in modern 

' Stuart V. Bute (i86i), 9 H.L.C. 440, at p. 465. 
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times the English Court will confirm the foreign 
appointment or will refuse to interfere with the guar- 
dian’s discretion unless there is some exceptional reason 
to the contrary,* A good example of this more reason- 
able attitude is afforded by Nugent v. Fetzera^^ where 
the facts were as follows: 

An Austrian subject, having married an Englishwoman, 
died in Turkey leaving ten children who were all minors by 
Austrian law. One Vetzera was appointed guardian by the 
Austrian Court with a direction that the children should be 
brought up in the religion of their father, and should be sent 
as soon as possible to Vienna in order to receive their educa- 
tion in that city. In 1865 five of the children were being 
educated at various schools in England, and Vetzera decided 
that three of these should be forthwith removed to Vienna. 
Their eldest sister, who had married an Englishman, being 
opposed to the plan, made the children wards of Court and 
obtained an order by which she and two other English persons 
were appointed guardians. Vetzera appealed against this order 
and moved that the guardians be ordered to deliver the infants 
into his custody. 

Opposition to the motion was based on the principle 
that the Court must always be solely guided by what is 
most beneficial to the infants. 

‘As to completing their education at Vienna,’ said counsel, 
‘what possible benefit can result by removing them from this 
country, where all their friends and connexions are, and where 
they are being brought up under the care of a married sister, 
who, from her position in society, is able to give them the best 
possible education and associations, and sending them to a 
city where, even if a good education can be obtained, they 
have not a single relation or friend. We do not wish to remove 
Vetzera from his guardianship, nor do we suggest a single 
word against him. All we say is that he is not an English 
guardian, and is unable, from his position, to bring these 

* Nugent y, Vetxera (1866), L.R. 2 Eq. 704; De Saviniy, Lousada 
(1870), r8 W.R. 425; In re Bourgoise (1889), L.R. 41 Ch. D. 310. 
Monaco v. Monaco^ The Times newspaper, March 23, 1937. 

^ (1866), L.R. 2 Eq. 7^4* 
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children up in accordance with the course of education that 

they have hitherto enjoyed.* 

This argument, however, found no favour with Page 
Wood, V-C. That learned judge refused even to con- 
sider the question whether the interests of the infante 
would be better served by an English or by an Austrian 
education.* He conceived that he had no right to inter- 
fere with the discretion of the guardian appointed by 
the foreign Court, and he made an order giving Vetzera 
the exclusive right to the custody and control of the 
children. At the same time he refused to discharge the 
order appointing English guardians, on the ground that 
the children, if present at any time in England, might 
require the protection of persons within the jurisdic- 
tion. 

Moftacc The modern tendency to recognize the domiciliary 
V. Meiute guardian is further illustrated by the recent case of 
Mo»aco V. Monaco^ where the question was whether an 
infant should be removed from England against the 
wishes of his grandfather, the reigning Prince of 
Monaco. The judgment of the Court was solely 
directed to ascertaining who was the infant’s guardian 
according to Monegasque law. Once the identity of 
this person was determined, an order in accordance 
with his wishes appears to have been made almost as 
a matter of course. This decision presumably justifies 
the conclusion that if a French infant were to come to 
England with his parents, the rule of French law that 
the father and mother have equal rights of guardianship 
would be applied. 

Authority The next question is this : presuming that a foreign 
guardian has not been appointed to the office by an 
Mine It English Court, is he nevertheless entitled to exercise in 
England those rights over the person and property of 
gutrditn his Ward that are recognized by English internal law 

* His attitude would presumably have been difierent had the infant 
been a British subject; Dawson v. Jay (1854), 3 De G.M. Sc G. 764. 

* Tie Times newspaper, March 23, 1937. 
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It is clear in the first place that his powers are limited 
to those recognized by English internal law,* a rule 
which is in sharp contrast with the practice adopted on 
the Continent, where it is admitted in general that a 
tutor appointed under the personal law of the infant 
enjoys the same rights over his ward’s movable property 
in other countries as he possesses in the country of his 
appointment. The problem is, then, whether a foreign 
guardian is justified if he acts in England within the 
limits of English internal law. The answer would 
appear to be that nowadays he occupies in effect the 
same position as an English guardian. What he does 
within the limits of English internal law will be recog- 
nized as validly done, provided that his authority has 
not been challenged; but if his position or his authority 
is challenged, then, as in the case of an English 
guardian, it lies within the discretion of the Court 
whether he shall be replaced by another person or 
whether his acts or proposed acts shall be approved. 
Perhaps the only difference in this respect between a 
foreign and an English guardian is that the Court 
would be more ready to displace the former than the 
latter. 

The cases of Nugent v. Vetzera^ and Monaco v. Personal 
Monaco^ show the deference that the Court pays to the 
wishes of the foreign guardian with regard to the 
custody of the ward. The Scottish case of Rudoyevitch 
V. Rudoyevitch^^ which would certainly be of persuasive 
authority in England, further illustrates this attitude. 

The facts were these : 

R .,a Y ugoslav national, domiciled and resident in Y ugoslavia, 
had married a Scotswoman. The wife, talcing the only child 
of the marriage with her, returned to Scotland and refused 
to relinquish custody of the child. R. obtained a decree of 
divorce and for custody of the child from a Yugoslavian 
Court, and later petitioned the Scottish Court for an order 

* Jeinstene v. Beattie (1843), 10 Cl. & F. 43, 1 14. 

* Supra,^. 399. * Supra, p. t^oo. ♦ (i 930 )> S.C. 619. 

4431 nd 
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declaring that he was entitled by virtue of the decree given in 

the domicil to assert his right of custody. 

The judges of the Court of Session held, first, that the 
Yugoslavian decree of custody was effective in Scotland, 
but, secondly, that, since their aid had been sought with 
regard to a child within the jurisdiction and since their 
duty towards a child so placed was to protect him, if 
the circumstances warranted it, against even his natural 
guardian, they were at liberty to consider the interests 
of the ward and to investigate the objections raised by 
the mother before directing that her right of custody 
should be terminated. In the result, this investigation 
was held and the order desired by the father was made. 
Authority The position is the same with regard to proprietary 
*guardi!n English practice shows a 

over ward’s tendency to recognize the right of a foreign 
property claim movable property in England.* Again, how- 
ever, if his right is challenged it is at the discretion of 
the Court whether, having regard to the interests of the 
ward, the property shall be delivered to the guardian or 
to some other person.* The question generally arises 
where money is due to a foreign infant under an English 
settlement, will, or intestacy. Where the money has 
not been paid into Court, it has been said that the 
trustees are legally discharged if they make payment 
to the foreign guardian and take his receipt.® Where 
the money is in Court, then the Court is entitled, but 
not compelled, to order payment to the guardian, and 
whether it does so or not depends upon whether it is 
satisfied that the property will be properly administered 
for the infant’s benefit.'* 

‘ Mackie v. Darling (1871), L.R. 12 Eq. 319; In re Crieiten's 
Trust (1855), 24 L.T. (O.S.) 267; In re Browne's Trust (1865), 12 
L.T. 488. 

* In re Chatard's Settlesnent, [1899] i Ch. 712; « parte Watkins 
(1752), 2 Ves. Sen. 4705 In re Hellntann (1866), L.R. 2 Eq. 363; 
Westlake’s statement, s. 9, would appear to be too positive. 

^ In re Chatard's Settlesnent, supra, at p. 716, Kekewich J. 

* See cases cited in last three notes. 
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II. Lunacy 

Although the lex domicilii is as a general rule omni- 
potent in questions of status, and although lunacy 
undoubtedly raises such a question, yet it is clear that 
the mere domicil, or even nationality, of an insane 
person is not so material as the place where he happens 
to be at the moment, since the main purposes of lunacy 
jurisdiction are the welfare of the lunatic himself and 
the protection of his neighbours. The certification of 
a person as a lunatic and his detention in safe custody 
are clearly matters that must be governed exclusively 
by the law of the place where he happens to be. The 
rule is, therefore, that an English Court possesses 
lunacy jurisdiction over any person, whether an alien or 
not, who is actually present in England, and that it is 
competent to appoint a committee to protect the person 
and property of the lunatic.* Thus in a modern case: 

A domiciled American woman showed symptoms of in- 
sanity upon the voyage from America, and again after her 
arrival in England. It was held that the Court of Chancery 
had jurisdiction to direct an inquiry into her state of mind, 
despite the fact that, except for personal belongings, she had 
no property of any kind in this country.* 

There are two decisions which hold that the jurisdic- 
tion exists even in respect of an absent person, provided 
that there is property in England which requires pro- 
tection.3 British nationality or domicil would not in itself 
appear to justify an exercise of jurisdiction. 

With regard to the powers of a foreign curator whose 
appointment has not been confirmed in England, it is 
clear that he can exercise no control in this country over 
the lunatic personally.* His proper course is to insti- 
tute lunacy proceedings in England. In this case the 

* In re Houston {1^26), i Russ. 312; In re Bariatinski (1843), i Ph. 
375; In re Burbidge, [1902] i Ch. 426. 

* In re Burbidge, supra. 

* Ex parte Southcote 2 Ves. Sen. 401; Be Scott (187^^), 22 

W.R. 748. * In re Houston (1826), i Russ. 312. 


Circum- 
stances in 
which 
English 
Court has 
lunacy 
jurisdiction 


Personal 
authority 
of foreign 
curator 



404 INFANCY AND LUNACY 

Court, without going so far as to appoint him com- 
mittee, may in a proper case direct that the lunatic shall 
be handed over to him for removal to the foreign place.* 
Proprietary With regard to the foreign curator’s power over 
*“*** j" * ?° [ English property, the first clear rule is that no such 
curator power exists if an English committee has already been 
appointed.* Where there is no such committee the rule 
has now become established that a foreign curator is 
entitled to demand, and to give valid receipts for, 
property belonging to the lunatic which is held by per- 
sons in England.* This principle was finally laid down 
by the Court of Appeal in the leading case of Didisheim 
V. London (sf Westminster Bank^* where the facts were 
as follows : 

A lady, domiciled and resident in Belgium, had securities 
of great value deposited with the defendant Bank in London. 
She became insane in fact, though without being so found 
judicially, and Didisheim was appointed her provisional 
administrator by the Belgian Court. Didisheim, having 
applied to the Bank without success for the securities, brought 
an action for their recovery. 

North J. gave judgment for the defendants on the 
ground that, though there were many cases in which 
the Courts had so far recognized the status of a foreign 
guardian as to order the delivery of English property to 
him, yet this was only possible on the authorities* where 
the lunatic had been so found abroad and where his 
property had been vested in the curator by the foreign 
Court. The Court of Appeal, however, in reversing this 
decision, held that Didisheim was entitled to call for 
the securities and to give the bank a good discharge. 

‘On general principles of Private International Law, the 

* In re Sottomaior ( 1 874), L.R. 9 Ch. 677. 

* In re R.S.A., [1901] 2 K.B. 32. 

* Didisheim v. London (d Westminster Bank, [1900] 2 Ch. 15; 
Thiery v. Chalmers Guthrie td Co., [1900] i Ch. 80; In re De Linden, 
[1897] I Ch. 453; Scotty. Bentley (1855), i K. & J. 281. 

* [1900] 2 Ch. 15. s In re Barlow's Will^iSSi), 36 Ch.D. 287. 
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Courts of this country are bound to recognize the authority 

conferred on him by the Belgian Courts, unless lunacy 

proceedings in this country prevent them from doing so.’* 

The Court, however, ordered Didisheim to pay all the 
costs of the action, since the bank was justified in not 
complying with his demands until he had established 
his title by a successful action in the High Court. At 
the present day, however, an English debtor in like 
circumstances is not justified in insisting upon the pro- 
tection of an order of the English Court. Didisheim' s 
Case has definitely established the right of a foreign 
curator to demand property. If, therefore, an English 
debtor forces an action, he acts with an unreasonable 
excess of caution and will have to pay his own costs.* 

One limitation on the decision in Didisheim' s Case Engiwh 
must be noticed. The owner of the property was an 
alien domiciled abroad over whom the Court had no 
jurisdiction personally. The same duty to recognize 
the status of the foreign curator, therefore, does not 
arise where the lunatic is an Englishman temporarily 
abroad.3 

Quite apart from the general rule laid down in Transfer of 
Didisheim' s Case., it is provided by the Lunacy Act, 

1 8 90 ,'* that where any stock is standing in the name of Act.s. 134 
a person residing out of the jurisdiction, the judge in 
lunacy, if satisfied that the person has been declared 
lunatic and that his personal estate has been vested in 
a foreign curator or similar functionary, may order that 
the stock shall be transferred and the dividend paid to 
the curator. 

When a lunatic has property of small amount both 
in England, Scotland, and Ireland, statutory provisions 
have been made whereby a person appointed to act in 
one country may administer personal property in the 

* Per curiam, p. 51. 

* P^Ugrinv, CouHs IS Co., [1915] i Ch. 696. 

* In re Gamier (1872), L.R. 15 Eq. 532; New York Security Co. 

V. Keyter, [1901] i Ch. 666. ♦ S. 134. 
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Other without being compelled to take legal proceedings 
there.* 

Whit uw A question that does not appear to have arisen is the 
**tMni- ®ff®ct upon a transaction containing a foreign element 
•ctiom of of the lunacy of one of the parties. If a transaction is 
luniticf jjjto in England between an Englishman and 

a domiciled foreigner who is in fact insane, is its legal 
effect determined by the lex domicilii of the lunatic or 
by English law ? It would seem that here the lex domi- 
cilii can advance no paramount claim, and that the 
matter must be governed by the law with which the 
transaction is most closely connected. 

* Lunacy Act, 1890, s. 131. 
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THE LAW OF PROPERTY 




CHAPTER XIV 

THE DISTINCTION BETWEEN 
MOVABLES AND IMMOVABLES 


E nglish internal law, owing to historical causes ciasiifici- 
which need not be considered here, has arrived at 
a distinction between real and personal property which into mov- 
does not exactly correspond with the more generally " *"’■ 
accepted division or property into movables and im- 
movables. This distinction, however, is disregarded by 
the English Courts whenever a question of proprietary 
right containing a foreign element falls to be considered 
in connexion with Private International Law, In such 
a case it is displaced by the more universal distinction 
between movable and immovable property. This was 
demonstrated by Farwell J, in the case of /» re Hoyles:^ 

‘The division into movable and immovable is only called 
into operation here when the English Courts have to deter- 
mine rights between domiciled Englishmen and persons domi- 
ciled in countries which do not adopt our division into real 
and personal property. In such cases, out of international 
comity and in order to arrive at a common basis on which to 
determine questions between the inhabitants of two countries 
living under different systems of jurisprudence, our Courts 
recognize and act on a division otherwise unknown to our 
law into movable and immovable.’ 

If the Court is required, in a case exhibiting a foreign w/w 
element, to decide some question relating to the owner- 
ship of property, we shall see later that the particular whether 
legal system to govern the matter will vary according 
as the property is movable or immovable, and therefore immovable 
in all such cases the first question that must be resolved 
is the nature of the subject-matter of the action. Is it 
a movable or an immovable? It is a principle of uni- 
versal application that this question should be resolved 

* [1911] I Ch. 179 at p. 185. 
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by the lex situs of the property. If the territorial law 
obtaining in the country or the state where the property 
is situated attributes the nature of movability or of 
immovability to the property, then the Court which is 
seised of the matter must give a decision on that basis.” 
wh«t Generally there is no difficulty in deciding this ques- 
movib'k"? common ground that interests in land, 

whether classified according to their nature, such as 
legal estates and trust interests; or limited in duration, 
such as fees simple and entails; or independent of any 
im- right to physical possession of the land, such as ease- 
b”*nature ”””ents, profits, and other incorporeal interests, are im- 
movables. Thus a leasehold interest in English land, 
though regarded for the purposes of English internal 
law as personalty, has been held to constitute, for the 
purposes of Private International Law, a right over an 
tm- immovable.^ Less obvious cases occur in those instances 
o'! where the subject-matter of a right is not by nature 
tempUtion immovable (such as the title-deeds of land, fixtures, or 
fish in a pond), but which is classified as an immovable 
by some particular system of law. In such cases the 
general principle holds, for the attribute of the subject- 
matter must be determined by the lex situs and by no 
other legal system. 

‘But in addition to these, which may be deemed universally 
to partake of the nature of immovables, all other things, 
though movable in their nature, which by the local law are 
deemed immovables, are in like manner governed by the 
local law ... so that the question in all these cases is not so 
much what are or ought to be deemed, ex sua naturoy mov- 
ables or not, as what are deemed so by the law of the place 
where they are situated. If they are there deemed part of the 

* Johnstone v. Baker (1817), 4 Madd. Rep. 467 n.; Westlake, 
s. 160, approved re Hoyles, [1910] 2 Ch. at p. 341, [191 r] i Ch. 179; 
Lain^, Droit int. privi, ii. 262: for U.S.A. see Chapman v. Robertson, 
6 Paige (N.Y.) 630; Story, s. 447: for France see Messimy v. The 
Registry (1887), Beale, ii. 6. But see supra, pp. 43-4. 

* Freie v. Carbery (1873), L.R. 16 Eq. 461. 
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land, • . . they must be so treated in every place in which any 

controversy shall arise respecting their nature and character.’i 

Thus in the leading case of McCollum v. Smithy decided 
by the Supreme Court of Tennessee in 1838,* it was 
held that slaves, belonging to a person who died in 
Louisiana, must be treated by the Tennessee Court as 
immovables, since such was the character attributed to 
them by the law of Louisiana where they were owned. 

If the property, then, is situated in England, English Example* 
law decides whether it is movable or immovable, but the 
Court adopts the rule of the foreign law on the matter righu 
if the property is situated abroad. The question has (i) Mon- 
often arisen in the Courts. Thus, for example, it has **** '**'’*’ 
been held that a debt secured by way of mortgage on 
land is an immovable, despite the fact that it is classified 
as personalty and that the debt, not the charge, is the 
principal characteristic of the transaction. * 

The question, whether a security granted in respect {») Scottish 
of land confers a right over an immovable or not, also ^”^*’** 
occurs in the case of a Scottish heritable bond, i.e. a bond 
for a sum of money to which is joined, for the creditor’s 
further security, a conveyance of land. The nature of 
such a bond falls to be determined by the law of Scot- 
land as being the lex situSy and, where the personal 
undertaking and the conveyance are contained in the 
same instrument, the right of the creditor has been held 
to be one over immovables.^ This rule, however, has 
been partly abrogated by the Titles to Land Consolida- 
tion (Scotland) Act, 1868,* which provides that so Jar 
as concerns the right of succession to a creditor y his heritable 
bonds shall be deemed to be part of his movable estate. 

On the other hand, if a debt is secured to an English 

’ Story, s. 447. As to whether this is correct in principle see supra, 
pp. 43-4. * Beale, ii. 145. 

* In re Hoyles, [1911] i Ch. 179. 

* Johnstone v. Baker (1817), 4 Madd. 474 n.; Jemingkam v. 

Herbert (1829), 4 Russ. 388; Allen v. Anderson (1846), 5 Hare 163. 

* 31 & 32 Viet., c. loi, s. 1 17. 
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creditor both by a personal undertaking contained in a 
separate instrument, and also by a Scottish heritable 
bond, the creditor’s right to the money is movable in 
nature, since the existence of a collateral security over 
foreign land cannot alter the fact that the debt is a chose 
in action.^ 

(iii) Rents The character of annuities and other periodical pay- 
ments depends upon whether they issue out of, or are 
charged upon, land or not.* An annuity in the strict 
sense is a movable, but a rent charged upon land is an 
immovable.* 

English The confusion that may arise, if the English classi- 
fixation of real and personal property is not kept distinct 
trust for from the more usual division into movable and immov- 
“^®y“‘able property, is well exemplified by the case of In re 
sold Berchtold.*’ This case turned upon the English doctrine 
of conversion, namely, that: 

Money directed to be employed in the purchase of land, 
and land directed to be sold and turned into money, are to 
be considered as that species of property into which they are 
directed to be converted.* 

More shortly, the effect of a binding direction that 
realty shall be turned into personalty or personalty into 
realty, is that in the eyes of equity the realty becomes 
personalty at once, or, in the reverse case that the 
personalty becomes realty. Now suppose that a domi- 
ciled foreigner directs that his English land shall be 
sold, can we say that, for purposes of Private Inter- 
national Law, the unsold land, being already money 
under the doctrine of conversion, is to be treated as a 
movable ? 

' BuccUuch V. Hoare (1819), 4 Madd. 467. 

* P. Voet, de Stat., s. 9,0. i, n. 13, p. 239, ed. 1715; Story, s. 447, 

n. 2. * Chatfield v. Bercktold (1872), L.R. 7 Ch. 192. 

* [1923] X Ch. 192. 

* Fletcher ■V. dthhurner x Bro. C.C. 497. Cp. the analogous 

French doctrine, convention de rdalisation, and convention d'ameublitse- 
mem, Burge, iv, pt. i, p. 698 et seqq. 
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In Berchtold's Case 

A died intestate, domiciled in Hungary, being entitled to 
English freeholds which were subject to a trust for sale but 
which had not actually been sold. It was vital to determine 
whether the freeholds were immovables or not. If they were 
immovables they were subject to the English law of succession, 
as being the lex situs^ with the result that, possessing the attri- 
bute of personalty under the doctrine of conversion, they would 
devolve according to the statutes of Distribution.* If, on the 
other hand, they were movables, they devolved according to 
Hungarian law, since that was the lex domicilii of the intestate. 

It was argued with some plausibility that by virtue 
of the trust for conversion, the land, in the eye of the 
lex situSy was already money. If this was conceded the 
interest must devolve according to Hungarian law, for 
money is clearly a movable. 

The fallacy of the argument was, however, demon- 
strated by Russell J. The preliminary question before 
the Court was whether the interest was movable or 
immovable, and that had nothing to do with the prob- 
lem that is presented in conversion, namely, whether 
real estate is to be treated as personal estate, or vice 
versa. It was held that A’s interest in the proceeds that 
would arise from the eventual sale of the land must be 
regarded as an immovable. 

A similar problem occurred in the Irish case of 
Murray v. Chamfernowne^ where: 

A domiciled Scotsman disposed by will of land situated in 
Ireland which was subject to a trust for sale that had not been 
carried out at the date of the testator’s death. The will was 
valid by the lex situs but invalid by Scottish law. 

It was necessary to decide whether the testator was 
interested in a movable or an immovable, for, as we shall 
see later, a will of movables must conform to the lex 
domiciliiy though the validity of a devise of immovables 
is governed by the lex situs. It was held by the Irish 

* These statutes were not repealed until 1926. 

* [1901] 2 I.R. 23a ; approv^ In re BercAtold, sufra. 



414 MOVABLES AND IMMOVABLES 

Court that, despite the trust for conversion, the pro- 
perty was to be regarded as an immovable. 

is still immovable property in fact and the disposition of 
it is a disposition of immovable property and not of something 
else, namely, the money by which, if sold, it would be repre- 
sented, but which before the sale does not in fact exist.’* 

08«di»- It is important to observe that the only question 
which required an answer in these two cases was 
the i8»ue whether property was movable or immovable. They 
^the*^!” not be confused with other cases in which the issue 
tinction has been whether property is realty or personalty. The 
redt^wd Wills Act, 1 86 1 ,* for instance, provides that the will of 
perioneity a British subjcct shall be effectual, as regards form, to 
personalty, provided that it is valid according to the 
aw of the country where it is made, although not valid 
by the law of the testator’s domicil. This is an excep- 
tion to the general principle of Private International 
Law, which ordains that the lex domicilii of the testator 
shall govern the validity of a will of movables with 
regard to form and other matters. If, therefore, a 
British subject, domiciled in England, who is entitled 
to English land held on trust for sale but not yet sold, 
disposes of his interest by a will which is valid by the 
law of the country where it is made but invalid by 
English law, the disposition is effective.^ His interest 
is no doubt immovable, but that fact does not affect the 
real question which is — has the property the character 
of personalty within the meaning of the Wills Act? 
Immovables subject to a trust for sale are regarded by 
English law as money, i.e. as personalty, so that they 
are clearly caught by a statute which refers to a dis- 
position of personalty. The same point ultimately arose 
in Berchtold's Case.^ The effect of deciding that the 
intestate’s interest was immovable was to let in English 
law as the lex situs, with the result that the land, being 
subject to a trust for sale, devolved as personalty. 

* P/r Andrews J. * p. 517 . 

* Inn Lyne's Settlement Trusts, * Supra, 
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A. PARTICULAR ASSIGNMENTS OF MOVABLES 
I. ASSIGNMENT OF TANGIBLE MOVABLES 
(ij) A discussion of the various theories 

O UR next task is to ascertain the legal system 
according to which the various problems that may 
arise from an assignment of movables must be deter- 
mined. We are not concerned here with what are 
usually called general assignments, under which, on the 
occasion of marriage, death, and bankruptcy, the entirety 
of a person’s property may pass to another. Our inquiry 
is confined to particular assignments inter vivos of iso- 
lated or individual movables, of which the commonest ex- 
amples are sales, gifts, mortgages, and pledges. Further, 
the present discussion is limited to choses in possession. 

A problem arising from a transfer of movables may 
present itself in at least three forms. 

First, it may arise between the actual parties to a 
transfer, as for instance where — 

an assignment made in London of goods situated in Paris 
would be valid by English law but void by F rench internal law. 
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(ii) Dispute 
between 
one party 
and a 
person 
deriving 
title from 
the other 
party 


(iii) Dispute 
between 
persons re- 
lying on in- 
dependent 
transfers 


Here it is necessary to ascertain which of the two legal 
systems shall determine whether the property in the 
goods has passed to the assignee. 

Secondly, it may arise between one of the original 
parties to the transfer and a third person ^o claims to 
have derived some right in the goods from the other 
original party. Suppose, for instance, that: 

A, a London merchant, who has ordered goods from B, 
a Paris seller, sends his own ship to Havre to fetch the goods. 
A becomes bankrupt after delivery of the consignment to the 
master. The trustee in bankruptcy of A claims the ownership 
of the goods: B claims a right to stop them in transitu. 

If, contrary to the law of England, French law permits 
goods to be stopped, even after delivery on the con- 
signee’s vessel, it becomes imperative to decide which 
of these laws shall determine the claims of the parties. 

The problem arises in the third form where, though 
there has been some previous dealing with the goods 
between A and B, the claim is made by a third person 
C, who relies upon some later independent transaction 
quite unconnected with the earlier one between A and 
B. Suppose for instance that : 


The vessel in which a Russian seller, A, has shipped goods 
to B, a London buyer, is wrecked off the coast of Norway. 
The goods are salved and sold in Oslo to C in circumstances 
which by Norwegian law confer upon him a valid title. 

In this case there has been a transaction which, when 
tested by its proper law, has passed a title to B, but C 
will contend that the right to the present ownership 
must be tested exclusively by Norwegian law. 

The authorities upon the subject are so scanty that 
the law It is difRcult to State with absolute assurance what law 
governs the different problems arising from a sale of 
movables. The ideal, of course, is that there should be 
one system of law which will be applicable to every case. 
It is an ideal which has ^en virtually attained in the 
case of immovables, for these, as we shall see later, are 
governed almost without exception by the /ex situs. 



TANGIBLE. MOVABLES 4x7 

There are, however, three possible choices for mov- Three 
ablcs, namely, the lex domicilii of the owner, the lex situs 
of the property, and the lex actuSy i.e. the legal system 
with whicn a transaction has the most real connexion, 
which is generally the law of the country where a trans- 
fer has been effected.* We will consider the relative 
merits of these three legal systems before attempting 
a final statement of the law. 

Historically the starting-point is the maxim mobilia p) The U: 
sequuntur personamy or, as it is stated in reference to 
debts, mobilia ossibus inhaerent. ‘Personal property", 
say English writers, ‘has no locality." The earlier con- 
tinental authorities, taking their stand upon these 
maxims, affirmed with one accord that rights over 
movables were governed by the law of the owner’s 
domicil.* It was said that movables must be considered 
in law to be situated in that place where the owner was 

I The following remarks of Scrutton LJ. in Republica de Guaitmala 
V. NuneXf [1927] i K.B. 688-9, afford a striking commentary upon the 
present uncertainty of the law: *On the question of the law applicable 
to an assignment of personal property invalid by the law of the country 
where the transaction takes place, or by the Jex domicilii of the parties 
to the transaction, but valid by the law of the country where the 
property is, or is deemed to be, situate, the English authorities are scanty 
and unsatisfactory. Channcll J. in Dulaney v. Merry {infra^ pp, 43 2-3) 

“had not found any clear case of a transfer good according to the law 
of the domicil of the owner, and made there, but held bad for not con- 
forming to the law of the country where the goods are situate* \ Mr. Dicey 
has not found any clear case in reference to individual assignments by 
gift or sale as to the validity of an assignment, good by the lex domicilii 
of the owner, but bad in the country where the goods are situate. 
Conversely, I have not been able to find, nor could counsel refer me to, 
any clear statement of the principles governing the question whether 
a transaction in personal property, as distinct from land, invalid by the 
law of the country where the transaction takes place, may be valid by 
the law of the place where the property is situate. Mr. Foote (p. 293) 
points out that in most of the judgments where general statements are 
made the transaction took place in the country where the property vi^s, 
and a conflict between the lex loci actus and the lex loci rei sitae w^as not 
dealt with.* 

^ Bar, p. 488, note i, where the authorities are collected; Story, 

8. 376. 
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domiciled, for, since they might be moved from place to 
place at will, it was a matter of chance where they might 
happen to be at any given time. Dumoulin said that an 
artihcial situation must be ascribed to movables since 
they had none that was fixed. Story justified the doc- 
trine on the ground of ‘its simplicity, its convenience, 
and its enlarged policyV and concluded with the state- 
ment that it had been ‘constantly maintained both in 
England and America, with unbroken confidence and 
general unanimity’.* 

Eiigii^u It is true that support for the doctrine is to be found 
favou^r of English authorities. Thus, in a frequently quoted 
kxdimiciiii passage from 5/7/ V. Worswick^luord Loughborough said: 

Tt is a clear proposition, not only of the law of England, but 
of every country in the world where law has the semblance of 
science, that personal property has no locality; the meaning 
of that is, not that personal property has no visible locality, 
^ but that it is subject to that law which governs the person of 
' the owner. With respect to the disposition of it, with respect 
to the transmission of it, either by succession or by the act of 
the party, it follows the law of the person.* 

Again, Bayley J. said:^ 

Tt is clear from the authority of Bruce v. Bruce — and the 
case of Somerville v. Somerville — that the rule is that personal 
property follows the person, and it is not in any respect to be 
regulated by the situs-, and if in any instance the situs has been 
adopted as the rule by which the property is to be governed, 
and the lex loci rei sitae resorted to, it has been improperly 
done.’ 


Objections Despite the antiquity of the doctrine and the support 
jomc'wi which it even now sometimes receives, it is submitted 
that it is untenable and unreasonable in all but the 
simplest cases. Several reasons may be advanced 
Unjust to against its soundness. 

persons would mean, carried to its logical conclusion, that 
the delivery of goods in England by a domiciled 

eliccw'/^ ‘ S. 179. * S. 380. 3 (1791), I H.B 1 . 690. 

situs ^ In re Ewin (1830), i Cr. & J. 151, 156. 
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foreigner under a legally binding contract would be 
held void in opposition to English law if some ground 
of invalidity existed under the law of the owner’s 
domicil. Such a result would be contrary to reason and 
justice, for it is elementary that a foreigner who brings 
goods to this country and barters them here must expect 
the transaction to be governed by the local law. 

Again, the manner in which the doctrine would work PrejuaicUi 
to the prejudice of innocent third parties may be illus- ptniel** 
trated from a hypothetical case.* 

A, a domiciled Englishman, by a transaction which is 
valid by English law but void by the law of Illinois, executes 
a bill of sale in favour of X, another domiciled Englishman, 
over goods that are situated in Chicago, Illinois. Later, Y, 
also domiciled in England, causes a writ of attachment to be 
levied on the property in Chicago in respect of a debt due to 
him from A. The attachment suit proceeds to judgment and 
the goods are sold in satisfaction of Y’s debt. 

The result of holding in such a case that the original 
transaction conferred a valid and prior title to the goods 
upon X, since it conformed to the law of the common 
domicil of A and X, would be to impose liability in 
trover upon the sheriff and the officer who conducted 
the sale in Chicago. Yet it is obvious that though the 
sheriff must be presumed to know the law of the place 
where the goods are situate, he cannot be expected to 
investigate the lex domicilii of their owner. 

Again, it is absolutely impossible to rely upon the impoMiWe 
lex domicilii where the title to goods is disputed by two 
or more claimants with different domicils. penom 

with 

‘Suppose, for instance, as to a bale of cotton stored in New different 
York, there are two claimants, one domiciled in Louisiana, 
and the other in Massachusetts, States whose laws on the goods 
subject of transfer are widely distinct. If there be an issue 
framed to determine as to which of these claimants has title, 
and if the lex domicilii is the exclusive judge, there could be 

* Adapted from Green v. Fan Buskirk in the Supreme Court of the 
United States; (1868) Lorenzen, p. 532. 
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no decision on any point in which the laws of Massachusetts 
and of Louisiana differ, for we would have then a collision 
between two independent systems of law, each supreme, with 
no arbiter to decide which is to prevail.’ < 

Rea.on The explanation of the adoption the earlier writers 

judgcs of what in practice is an impracticable prin- 
favour ^ ciple is that, finding it established as the governing rule 
jorntdin jf-Qj. general assignments, they unthinkingly extended it 
to the quite different case of particular assignments. On 
the occasion, for instance, of marriage or death, two 
events which may cause a general transfer of proprietary 
rights, it is essential to have some one system of law, 
the matrimonial domicil in the first case and the domicil 
of the deceased in the second, which will regulate the 
disposition of the property; and, in fact, it has recently 
been said by the Privy Council that the maxim mobilia 
sequuntur personam means, not that movables are deemed 
to be situated where their owner is domiciled, but 
merely that their devolution on his death is governed by 
his personal law.* The lex situs is an impossible choice 
in such cases, for otherwise it might happen that ‘a 
different law of inheritance or of matrimonial rights 
might apply to each single movable article that belonged 
to the estate’.* The older continental jurists, in their 
insistence upon the pre-eminence of the personal law in 
relation to property, were generally dealing with the 
subject of inheritance, and it was but seldom that they 
considered assignments of isolated things.^ 

(ii)TheAjc A litigant who bases his title to goods upon the lex 
situs is theoretically in a strong position, for a reasonable 
man can scarcely be expected to do more than adopt the 
law of the country where the subject-matter of the trans- 
action is situated, provided, of course, that there is 
nothing in the circumstances to direct his mind to some 
external law. Moreover, where claimants have different 

' Wharton, s. 308. 

• Provisional Treasurer for Alberta v. Kerr, [1933] A.C. 710, yai, 

^ Bar, pp. 489-90. ♦ Fillet, i. 695. 
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domicils or where they rely upon transactions in differ- 
ent countries, the lex situs has the great advantage of 
being a single and exclusive system that, possessing 
effective control over the subject-matter of the suit, can 
act as an independent arbiter of conflicting claims. 

Nevertheless, it would not seem to be the appropriate 
system in every case. To take, for instance, the first 
class of problem described above, where the issue lies 
between the actual parties to a transfer,* as where 

an assignment is made in London of goods situated in Paris, 


the seller could scarcely be allowed to deny a title to the 
buyer merely because the actual transfer happened to 
be ineffective by French law. In such a case the lex 
actus, i.e. the law with which the transaction is most 
closely connected, is what ought to prevail. If by that 
law the seller is contractually bound to pass a good title 
to the buyer, he cannot avoid his obligation by demon- 
strating the invalidity of the transfer by French law, but 
must take the necessary steps to satisfy the require- 
ments of that law. 

The lex actus, or as it may be called the proper law 
of the transaction, not the lex situs as such, should also 
govern the second type of problem,^ i.e. where the issue 
is between one party to a transaction and a third person 
who claims to have derived a title from the other party. 
In such a case the source of the right claimed is the 
original transaction, and logically both the original and 
derivative rights must be subject to the same legal 
system. 

In fact it would seem that the only clear case in which 
on principle the lex situs can demand to be exclusively 
applicable is where, generally with a view to the preven- 
tion of fraud, it insists that a transfer of goods shall be 
effected in a particularly formal manner, as for example 
by registration. 

‘But in the law of things', says Bar,* ‘questions arise also 


* Supra, p. 415. * Supra, p. 416. 


p. 501. 
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as to the effect upon indefinite or unknown third parties: they 
cannot be deprived by the contracting parties of the protection 
which is guaranteed to them by the special forms for trans- 
ferring the right recognized at the place in which it is ytuated.’ 

The third law that might be chosen to govern ques- 
tions arising out of a transfer of movables is the lex 
actus. This expression is generally taken to mean the 
law of the country where the transfer is effected,* 
though its correct meaning would appear to be that 
legal system with which the transfer has the most real 
connexion. The lex actuSy in other words, is equivalent 
to the proper law of a contract. 

We have just seen that a dispute between two parties 
to a transfer, or between one of them and a person who 
claims a derivative right from the other, should be 
governed by the lex actuSy but the question remains 
whether this law is applicable where the litigants rely 
upon independent transfers. To repeat the illustration 
given above;* suppose that: 

The vessel in which a Russian seller, A, has shipped goods 
to B, a London buyer, is wrecked off the coast of Norway. 
The goods are salved and sold by public auction in Oslo to C. 
By English law, which is the proper law of the contract 
between A and B, the title to the goods is vested in B, but 
by virtue of the auction sale, it resides in C according to 
Norwegian law. 

The essential inquiry here is whether the English 
lex actus retains its effectiveness. It is admitted, indeed 
it must be admitted, that the title to the goods was 
vested in B according to the proper law that governed 
the first transaction between him and A, but the ques- 
tion is whether this title, the former existence of which 
could scarcely be doubted by any system of Private 
International Law, has been displaced by the later 
transaction in Norway. In such a case it is difficult to 
controvert the view that C, having bought goods from 
the ostensible owner in a manner good by the law of 
* Dicey, Rule t $4, p. 620. * Supra, p. 416. 
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their actual situation at the time, should not be preju- 
diced by a rule obtaining in some other country to 
which his mind would not normally have been directed. 

(b) A discussion of the English cases 

It is now proposed to consider the few English Diccy’s 
authorities that have dealt with the subject, but first we 
venture to quote the rules stated by Dicey, in order that 
the view prevailing among jurists in England may be 
before the reader. The learned author has reduced the 
law to the following rules : 

‘Rule 1 52. An assignment of a movable which can be touched 
(goods), giving a good title thereto according to the law of 
the country where the movable is situate at the time of 
the transfer {Jex situs)^ wherever such transfer is made, is 
valid.* 

‘Rule 154. Subject to the Exception hereinafter mentioned, 
and to the very wide effect of [Rule 152], the transfer or 
assignment of a movable, wherever situate, in accordance 
with the law of the owner’s domicil {lex domicilii)^ or the 
place where such transfer or assignment is made (lex actus}^ 
may be presumed to be valid.^ 

‘Exception, When the law of the country where a movable 
is situate (lex situsy prescribes a special form of, or imposes 
conditions of validity of, transfer or assignment, a transfer 
or an assignment according to the owner’s domicil (lex 
domicilii) or of the place where the transfer or assignment 
is made (lex actus)^ is, if the special form be not allowed^ 
or the conditions be not fulfilled, invalid as a transfer or an 
assignment, but it may be valid as a contract to transfer 
or assign.*^ 

It will be observed that the scope of these rules is Limited 
restricted, for they merely intimate that a transfer pass- 
ing a good title according to some given law is valid, rules 
They do not, for instance, furnish a satisfactory test 
where there are two competing claimants each basing 
his title upon two inconsistent and independent trans- 
actions. In such a case we require to know which legal 

* p. 609. * p. 620. 3 Query ‘followed*. ^ p. 625. 
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system prevails, a fact which, it is submitted, cannot 
be satisfactorily established unless we distinguish the 
different classes of dispute that may arise from a transfer 
of movables. 

Coniider*. Dicey, however, is representative of modern authors 
liuhofitiM ascribing predominant importance to the lex situs^ 
cited in and it is the authorities cited by him in support of this 
pr^^ciple that we must now consider. Apart from dicta 
!//w in favour of his Rule 152, there are the following eight 
decisions to be considered. 

Cammellv, Cammell V. Sewells A Russian seller shipped in Russia a 
Sewell cargo of timber on a Prussian vessel to an English merchant 
in England. The vessel having been wrecked off the coast of 
Norway, the timber was sold to X at a public auction held 
at the instance of the master in Norway. A suit brought by 
the underwriters in the Norwegian Court to set aside the sale 
failed. X shipped the wood to England and assigned it to the 
defendants. The underwriters now sued the defendants to 
recover the value of the timber. 

The defendants were compelled to rest their claim upon 
Norwegian law, for by English law, the /ex actus of the 
first transaction, the auction sale had not affected the 
title of the plaintiffs. The question, therefore, was 
whether the valid title that according to Norwegian 
law the defendants had derived from X had divested 
the earlier title of the plaintiffs. The Court of Exchequer 

* Westlake, s. 150. ‘Questions as to the transfer or acquisition of 
property in corporeal movables, or of any less extensive real rights in 
them, as pledge or lien, are generally to be decided by the lex situs/ 
Halsbury’sZtfw/o/'iE'af^^W, vol. vi,s. 285. Foote, p. 284: ‘Such trans- 
fers are, in fact, regulated by the law of the place where the movables 
happen to be {Jex situs\ which is usually also the place where the forms 
of transfer are gone through.’ For a statement which curiously combines 
the lex loci actus and the lex situs see Chalmers, Sale of Goods Act^ p* 1 3: 
‘Sales in foreign countries are in general regulated by the law of the 
country where the sale takes place. Subject to certain qualifications, 
the rule is that if personal property be disposed of in a manner binding 
according to the law of the country where it is, that disposition is bind- 
ing everywhere.’ 

* (1858), 3 H.&N. 617; (i860), 5 H. &N. 728. 
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gave judgment for the defendants on the ground that 
the decision of the Norwegian Court was a judgment 
in rem which vested the property in X as against the 
whole world. Upon appeal, the Court of Exchequer 
Chamber, without giving a definite decision upon the 
point, were of opinion that the judgment was not a 
judgment in rem^ but they decided (Byles J. dissenting) 
that the title conferred on X by Norwegian law must 
prevail. Crompton J. said: 

‘We think that the law on this subject was correctly stated 
by the Lord Chief Baron . . . when he says, “if personal 
property is disposed of in a manner binding according to the 
law of the country where it is, that disposition is binding 
everywhere”.* 

He instanced the case of a foreigner’s goods being sold 
by a thief in market overt in England, and said that the 
property, being vested in the purchaser according to 
English law, would not be divested if the purchaser 
took them into the foreigner’s country. Byles J. dis- 
sented on the ground that the English rule, which pro- 
hibits a master from selling the cargo except in a case 
of inevitable necessity, is part of the universal law 
maritime; and he also refused to accede to the sweeping 
rule which Crompton J. adopted from the Lord Chief 
Baron. 

Reduced to its simplest terms, then, Cammell v. 

Sewell decides that a man loses his ownership of goods 
if they are taken to another country and there trans- 
ferred in circumstances sufficient by the local law to 
pass a valid title to the transferee. 

Inglit V. Ushertveod.^ A, a London merchant, instructed B, hgHt t. 
a factor at St. Petersburg, to procure certain goods. B ^thmatod 
delivered the goods to a ship chartered by A. By English law 
this is delivery to the consignee and the consignor cannot 
stop the goods in transitu^ but Russian law at the time in 
question permitted him to retake them in the event of the 
consignee’s bankruptcy. A became insolvent before the ship 
* (1801), t East 515. 
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left port and the master submitted to the bills of lading being 
signed to the order of B. 

It was held that the title thus acquired by B under Russian 
law prevailed over that which English law gave to A. 

This decision is scarcely an authority for the proposi- 
tion that a title conferred by the lex situs must prevail 
over one recognized by a competing system of law. 
There was, in fact, no legitimate competitor with 
Russian law, for, not only were the goods in Russia 
when the relevant facts occurred, but Russian law was 
also the lex actuSy in the sense that it was the proper law 
of the contract by virtue of which the consignor had 
procured the goods. 

Fnman v. Freeman v. East India Co.^ A cargo of indigo belonging to 
the plaintiff was shipped at Calcutta for England. The ship 
“■ was wrecked off the Cape of Good Hope, but 252 chests of 
the indigo were salved. These were sold by the master at the 
Cape and were ultimately shipped by the purchaser to England. 
To an action of trover brought against the purchaser, it was 
pleaded that by the Dutch law prevailing at the Cape the sale 
was a sale in market overt which transferred the property in 
the indigo to the purchaser. Judgment was for the plaintiff. 

This is scarcely an impressive authority in favour of the 
lex situs, since the Roman Dutch law was deliberately 
ignored. The ground of the decision was that, as the 
purchaser must have known that there was no inevitable 
necessity for the sale, he was prevented from relying 
upon the local doctrine of market overt. The Court 
proceeded on the assumption that the purchaser must 
be taken to know the law of England, for no evidence 
was adduced to show either that the rule concerning 
inevitable necessity prevailed at the Cape or that the 
purchaser was aware of the absence of necessity. The 
decision is inconsistent with Cammell v. Sewell,^ but it 
was there faintly distinguished by Crompton J. as being 
a case where an English subject bought in an English 


‘ (1822), 5 B. & Aid. 617. 


2 Supra, p. 424. 
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colony property which he was taken to know could not 
rightrufly be sold by the vendor.* 

Liverpool Marine Co, v. Hunter.* A British ship was mort- Liverpool 
gaged in England by X, a British subject, to Y, another British 
subject. It was later arrested at New Orleans, Louisiana, by ''' 
certain British subjects who were creditors of X. The mort- 
gage was void according to the law of Louisiana. In order to 
avoid a sale of the ship by the New Orleans Court, Y gave 
bonds to the creditors for the amount of their debts. Y sub- 
sequently filed a bill in England to restrain the creditors from 
suing on the bonds. Judgment was given for the creditors. 

The mortgagee’s argument was that the defendants had 
been guilty of inecjuitable conduct in taking legal action 
in America, but it was held that since the creditors 
owed no duty to the mortgagee, they were clearly 
entitled to avail themselves of the local procedure in 
respect of property within the jurisdiction. This, like 
Cammell v. Sewell^ was a case where the owner’s rights in 
a chattel were overridden by the operation of t\it lex situs. 

In re Korvine's Trusts.^ A domiciled Russian made a In re 
donatio mortis causa in England of certain valuables deposited 
in London. He later died intestate still domiciled in Russia. 

The substantial issue between the donee and the relatives of 
the deceased was whether a donatio mortis causa has so close an 
affinity to a will as to make its validity depend upon the legal 
system which governs testamentary dispositions, i.e. upon the 
law of the donor’s domicil. 

It was held by Eve J., first, that a donatio mortis causa is 
on the same footing as a gift inter vivos, and secondly, 
that the gift, having been perfected according to the 
lex situs, passed a good title to the donee. There could, 
of course, be no doubt about the second point once it 
had been decided that the transaction was of an inter 
vivos nature. 

In re Craven's Estate.* A testatrix, who was about to u re 

» 5H.&N.atp.74S- 

* (1867), L.R. 4 Eq. 62; (1868), L.R. 3 Ch. 479. 

* [1921] I Ch. 343. ♦ [1937] 3 All E. R. 33. 
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undergo an operation, gave her son a power of attorney over 
certain shares and money standing in her name at a bank in 
Monte Carlo, and told him to have them transferred into his 
own name as she desired him to have them in the event of her 
death. The son gave the necessary instructions. The ques- 
tion that arose upon the death of the testatrix was whether 
there had been a good donatio mortis causa. 

After holding that there had been a good donatio accord- 
ing to English internal law, Farwell J. then considered 
whether the question of the ownership of these movables 
was to be determined by the law of England or of 
Monaco. If this question concerned the administration 
of the estate, it would be determinable by English law, 
since the testatrix died domiciled in England. The 
learned judge, apparently differing from Eve J. in the 
earlier case, held that the question was one which ‘to 
some extent, at any rate, is a question of administration’, 
and that therefore English internal law must apply. 
This did not mean, however, that Monagesque law was 
of no account. 

‘If it be necessary, according to English law, that there 
should be an effective parting with the dominion over the 
property, the property being situated abroad, that which is 
said to constitute the parting with dominion must be some- 
thing which is effective in the place abroad where the property 
is situated.’ 

We come finally to two cases which, though they 
concern the transfer of negotiable instruments, are 
always regarded as authoritative decisions in favour of 
applying the lex situs to transfers of tangible movables. 

Ataeky, Alcock V. Smith.'^ A bill of exchange, drawn by and upon 
Smtk English firms, and payable in England to the order of X, 
was indorsed and delivered in Norway by X to Y. While in 
the hands of Y it was seized by a judgment creditor in Norway, 
and in the due course of Norwegian law was ultimately sold 
by public auction to Z. Owing to facts which have been 
omitted from the above statement, Z had no title to the bill 

* [189a] t Ch. 238. 
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by English law, but according to Norwegian law the property 
duly passed to him as a result of the sale. In the action sub^ 
sequcntly brought in England, it was held that the effect of 
the transactions in Norway must be governed by Norwegian 
law, and therefore that the title acquired thereunder by Z 
must prevail over one which by English law would have been 
stronger. 

What we desire to know is the reason why Norwegian 
law was held to be applicable. That law was the lex 
situs, it was also the lex loci actus, and again it may be 
said to have been the lex actus in the sense that it was the 
law governing the transaction under which Z obtained 
the bill. Which of these elements convinced the Court.? 
The deciding factor seems to have been that Norwegian 
law was the lex loci actus, and indeed in no judgment are 
its claims based upon its being the lex situs. Thus 
Romer J. said : 

‘Generally, the rights of transferor and transferee on a 
transfer, in one country, of a document of title to a debt or 
to an interest in personal property, are governed by the law 
of the country where the transfer takes place, although the 
debt may be due from persons living in, or the personal 
property may be situate in, a foreign country.’* 

The learned judge decided the case on that principle, 
and both his decision and the grounds upon which it 
rested were affirmed and approved by the Court of 
Appeal. Kay L.J., taking his stand upon Cammell v. 
Sewell,^ used words which, to say the least, are not 
remarkable for the accuracy with which they state the 
effect of that case; 

‘As to personal chattels, it is settled that the validity of a 
transfer depends, not upon the law of the domicil of the 
owner, but upon the law of the country in which the transfer 
takes place.’* 

The last case to be considered is: 

Embiricos v. Anglo-Austrian Bank.* A cheque on a London 

• At p. 255. * Supra, p. 424. * At p. 267. 

♦ [1904] 2 K.B. 870; [1905] I K.B. 677. 
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bank was drawn in Roumania in &vour of the plaintiffs, who 
specially indorsed it there to a firm in London and placed it in an 
envelope addressed to that firm. The cheque was stolen from 
the envelope in Roumania by a clerk of the plaintiffs. Three 
days later the cheque, bearing an indorsement which purported 
to be that of the London firm but which was in fact a forgery, 
was presented for payment at a bank in Vienna. The Vienna 
bank cashed the cheque in good faith, indorsed it to the defen- 
dants, who were their London agents, and the latter collected 
the amount from the bank upon which the cheque was drawn. 
Plaintiffs then sued defendants in damages for conversion. 
The Austrian law was that, notwithstanding the theft and 
forgery, the Viennese bank acquired a good title to the cheque. 
Judgment for defendants. 

In this case the title which was acquired under the law 
of the country where the instrument was situated at the 
time of the transaction was upheld by the English 
Court. It seems, therefore, to be a clear decision in 
favour of the lex situs^ but when we analyse the judg- 
ments we perceive that Austrian law was chosen, not so 
much because it was the lex situs, but because it was the 
lex loci actus. Walton J.* adopted the principle which we 
have quoted above from Romer J.^ and also Dicey’s 
Rule 152^ — two quite distinct rules — and gave judg- 
ment for the defendants on the ground that the case was 
indistinguishable from Alcock v. Smith. The latter case, 
as we have seen, chose Norwegian law as being the lex 
loci actus. In the Court of Appeal, Stirling L.J. agreed 
with the judgment of Walton J.; Romer L.J. adhered 
to his own judgment in Alcock v. Smith, but it was left to 
Vaughan Williams L.J. to interweave both the lex loci 
actus and the lex situs in such a way that it is impossible 
to gather which of the two principles he favoured. He 
first referred to the lex situs in the following words: 

‘Walton J. held that the question of the validity of the trans- 
fer ought to be governed by Austrian law, first, because it was 
decided by Romer J., and on appeal by the Court of Appeal 

' [1904] 2 K.B. at pp. 873-4. * p. 429. > ^aprtf.p. 423. 
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in Alcock V. Smithy that the ordinary rule as to the transfer 
of chattels which is thus stated in Dicey’s Conflict of Laws^ 
that ’‘An assignment of a movable which can be touched, 
giving a good title thereto according to the law of the country 
where the movable is situate at the time of the assignment is 
valid”, applies to a bill of exchange. . . 

The learned judge then proceeded to adopt Dicey’s rule 
as if it indicated the lex loci actus. 

T think that the view taken by Walton J. of the effect of 
the decision in Alcock v. Smithy that the rule that the validity 
of the transfer of chattels must he governed by the law of the 
country in which the transfer takes place^ applies to a bill or a 
cheque 

(r) The modern law stated 

It would seem that the effect of the relevant decisions 
may be expressed in the following three rules: 

(i) Any question relating to the validity, effect, or interpreta- Ux Actus 
tion of a transfer which concerns only the original parties 
thereto is governed by the lex actusy i.e. by the proper law actual 

of the transfer. parties to a 

transfer 

The proper law, which is ascertainable according to the 
principles that have already been expounded in con- 
nexion with contracts,* niay, according to the circum- 
stances of each case, be either the /ex loci actus or the lex 
loci solutionis or the lex situs. The essential fact is that 
it is not necessarily the lex situs. It is not necessarily 
true that a transfer properly made in one country can 
have no effect other than that which is attributed to it 
by the law of the country where the subject-matter is 
situated. 

‘There has not been quoted to me,’ said Channell J., ‘nor 
have I found, any clear case of a transfer, good according to 
the law of the domicil of the owner, and made there., but held 
bad for not conforming to the law of the country where the 
goods are situate.’^ 

' At p. 683. * Supra, p. 230 et seqq. 

s Dulaney v. Merry, {1901] i Q.B. 536, 541-2. 
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Extmpiei If, for example, two Englishmen make a contract in 
London whereby the one agrees to sell to the other 
able by the goods lying in Paris, it would seem that such questions 
itxachu^^ whether the transaction is formally valid, whether 
the seller is entitled to a lien or to stop the goods in 
transitUy whether there is any condition of fitness or 
merchantability, whether the contract is voidable for 
misrepresentation and whether a right of property has 

f jassed to the buyer, must be determined by English 
aw. Of course, if no right of property has passed to the 
buyer by French law owing to the neglect of some 
formality required by that law, the ownership remains 
with the seller notwithstanding the contrary rule of the 
/ex actus, but nevertheless the seller is obliged by the 
terms of the valid contract to do what is proper or 
necessary by the /ex situs to make the transaction com* 
plete and effectual. If, for instance, delivery is re- 
quired by French law in order to effect a valid sale, an 
English contract for the sale of goods in Paris cannot 
avail the buyer against innocent third parties, unless his 
title has been completed by delivery according to the 
/ex situs. 

There would appear to be no English authorities in 
which the issue has lain between the actual parties to a 
transfer of movables, and therefore the proposition that 
the governing law in such a case is the /ex actus must 
depend upon general principles. 

Lex actus The /ex actus is equally applicable where the issue 
Jvmlf between one of the parties to a transfer and a third 
third party party whose title to the goods depends upon disproving 
affected validity or intended effect of the transfer.* In 
Du/aney v. Merry fj? Son'^ 

Two domiciled Americans executed a deed in Maryland 
by which they assigned all their property wherever situate to 
another domiciled American for the benefit of their creditors. 
The deed was good by the law of Maryland, but it was not 
registered under the English Deeds of Arrangement Act, 
* Cp. Cecbranfr.Meert^yZ^), 35 57. * [1901] i Q.B. 536. 
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1887. Channell J. held that the assignee was entitled to 
the English property of the assignors, since deeds executed 
by foreign debtors abroad were not caught by the English 
statute. 

The value of this decision is impaired by the fact 
that, since registration was not necessary, the deed was 
effective even by English law, but the importance of the 
judgment from our present point of view is the repudia- 
tion by Channell J. of the notion that the assignment 
must be tested exclusively by English law, merely 
because the goods were situated in England. He ad- 
mitted that, if the statute required all deeds affecting 
English goods to be registered, then an unregistered 
deed could not operate in this country, but having re- 
jected this argument he tested the validity of the transfer 
by sole reference to the law of Maryland, considering 
that English law, qua the lex situs, had no further claim 
to be consulted. It is to be regretted, however, that the 
learned judge chose the law of Maryland, not so much 
as being the lex actus, but because it was the lex domicilii 
of the owner. 

(ii) A tide to goods claimed to have been derived from one 
of the parties to a transfer must be determined by the Ux 
actus of the original transfer. 

This proposition, the logic of which would appear to be 
incontrovertible, is supported by Inglis v. Usherwood.^ 
In that case an English merchant. A, commissions a 
Russian factor, B, to procure certain goods for consign- 
ment to London. This transaction is subject to the law 
of Russia, since B accepts the mandate in that country. 
X, taking his stand upon English law, claims to have 
derived the ownership of the goods from A. On the 
other hand, B relies upon Russian law, which admittedly 
denies the existence of any derivative right in X. It is 
held that the rule of Russian law must prevail, for, if the 
rights of A are to be measured by that law, obviously 

‘ Supra, p. 425. 
pf 
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no person claiming under A can rely upon a different 
legal system. 

(iii) A title acquired by A in accordance with the existing lex 
situs of the goods prevails over any other title that has 
been acquired under some previous lex situs or some 
previous /ex actus. In some cases, however, the title of 
A will not prevail if he has notice at the time of his 
acquisition that the title is vested in a third person.* 


This rule meets the case where there are two claimants, 
each of whom bases his title upon independent and 
unconnected transactions. A does not deny the exis- 
tence or dispute the validity of a transaction under 
which B acquired some right to the goods, but he 
claims that the title vested in him in accordance with 
the existing lex situs of the goods is superior to one of 
whose existence he had no notice, actual or construc- 
tive. The rule is supported by Cammell v. Sewell^ and 
by Liverpool Marine Co. v. Hunter^ but it finds its most 
apt illustration in Inglis v. Robertson.^ In that case: 

G, a domiciled Englishman, the owner of whisky stored in 
a bonded warehouse at Glasgow, held warrants issued by the 
warehouse-keeper stating that the property was held to G’s 
order *or assigns by indorsement hereon’. G, in return for a 
loan, delivered in England to Inglis, an English merchant, a 
letter of hypothecation stating that the whisky was deposited 
with Inglis as security, with a power of sale. G indorsed and 
handed the warrants to Inglis. Inglis gave no notice of his 
right to the warehouse-keeper. Robertson, claiming as per- 
sonal creditor of G, arrested the whisky in the hands of the 
warehouse-keeper. The present action was brought to decide 
whether the ownership was vested in the plaintiff or defendant. 


If English law applied, the ownership resided in Inglis. 
The rule in Scotland is that a pledgee who wishes to 
make his pledge effective in such circumstances must 

i rive notice to the warehouse-keeper, so that if Scottish 
aw applied the ownership was in Robertson. It was 

* For the effect of notice see infra, pp. 435-7. 

Supra, p. 424. * Supra, p. 427. 


♦ [1898] A.C. 616. 
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demonstrated on behalf of Inglis that the series of trans* 
actions under which he claimed had taken place in Eng- 
land between two domiciled Englishmen. To this it 
was answered that Robertson was a domiciled Scots- 
man and that the goods were situate in Scotland. Judg- 
ment was given for Robertson in both Scottish Courts, 
and also on appeal, in the House of Lords. Lord 
Watson, in holding that the case must be governed by 
the law of Scotland said:^ 

‘The present question does not arise between two English- 
men, nor does it arise in relation to mercantile transactions 
whi^ can reasonably be characterized as English. The situs 
of the goods was in Scotland. The Scottish creditors who claim 
their proceeds did not make any English contract; and in order 
to attach them they made use of the execution which the law 
of Scotland permits for converting their personal claim against 
their owner into a real charge upon the goods themselves. It 
would, in my opinion, be contrary to the elementary prin- 
ciples of international law, and, so far as I know, without 
authority, to hold that the right of a Scottish creditor when so 
perf^ted can be defeated by a transaction between his debtor 
and the citizen of a foreign country which would be accord- 
ing to the law of that country, but not according to the law 
of Scotland, sufficient to create a real right in the goods.’ 

As regards the requirement of good faith there is one 
class of case in which the title acquired by a person 
under the lex situs will stand, despite notice by him at 
the time of acquisition that an earlier title is already 
vested in some third person. This is where the trans- 
action under which he takes is one which according 
to the lex situs gives him a title good against the whole 
world, as for instance where it is a judicial sale. The 
decision in Cammell v. Sewell^ for example, would pre- 
sumably have been the same even though it had been 
proved that at the time of the Oslo sale X was aware 
of the earlier sale to the English merchants. Except 
in this type of case, however, the rule is that a title 

* At p. 635. 
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acquired in accordance with the lex situs cannot avail the 
transferee if he has notice at the time that the transfer 
is unauthorized and that the true title is vested in some 
person other than the transferor. This is the only 
reasonable explanation of Freeman v. East India Com- 
pany In the words of Page Wood V-C. in another case: 

nrhe broad principle which has been established is, I take 
it, this, that a good title acquired in one country shall be a 
good title all over the globe.’* 

Moreover, a purchaser is expected to make such in- 
quiries concerning the title of his vendor as are reason- 
able and customary in the particular circumstances.^ 
Thus, though a title acquired under the lex situs prevails 
against previous titles, it can only avail transferees who 
have taken in good faith and with reasonable caution. 
The exact point arose in Hooper v. Gumm^^ where the 
facts were as follows: 

V. X had been accustomed to build ships in America, to mort- 
8*8® them there to Y, and then to send them to England 
for sale, paying Y out of the proceeds. The mortgages 
were registered in America and were also indorsed on the 
certificates of registry. These indorsements, however, im- 
peded sales in England, and it was therefore agreed between 
X and Y that no such notice should be indorsed in future. 
Another ship was sent over and sold, X became insolvent 
after receipt of the purchase money, and Y was not paid the 
amount due on his mortgage. Y then sued the purchaser in 
the English Court to recover the amount due on the mortgage. 

It was admitted that the legal title to the ship was vested 
in Y according to American law. Thus, the principle 
that a good title acquired in one country shall be a good 
title all over the globe was in conflict with the principle 
of Cammell v. Sewelly that if movables are disposed of 
in a manner binding according to the law of their situa- 
tion the disposition is binding everywhere. The Court 
’ Supra, p. 426. * Simpson v. Fogo (1863), 1 H. & M. 195, 222. 

* Hooper v. Gumm (1867), L.R. 2 Ch. 282, 290. 

(1867), L.R. 2 Ch. 282. 
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admitted the truth of the first principle in the following 
words ; 

‘In order to determine what the rights of these parties now 
are, it must be ascertained what their rights were at the time 
when the purchase in question was made, and in order to 
ascertain this, resort must be had to the American shipping 
law. The rights of the parties stood upon that law at the time 
when the purchase was made, and I apprehend that when 
rights are acquired under the laws of foreign states the law of 
this country recognizes and gives effect to those rights, unless 
it is contrary to the law and policy of this country to do so.’i 

Nevertheless, it was held that the title existing in favour 
of the mortgagee at the time when the ship was brought 
to England must be subordinated to that acquired by 
the purchaser. The reason was obvious. The mortgagee 
was estopped from setting up his right, for by agreeing 
to withhold notice of his rights he had enabled his 
mortgagor to transfer an apparently unincumbered 
title to the ship. 

A situation somewhat similar to that which arose in Cik 
Hooper v. Gumm may result from a hire-purchase agree- 

merit* agree- 

Suppose that a motor-car, after being transferred from 
X to Y in England under a hire-purchase agreement, is taken 
by Y to France and, before payment of all the instalments, 
sold by him in Paris to Z who acts in good faith. Suppose 
further that the domestic law of France denies to X any 
property in the car as a result of the agreement. 

In the U nited States of America, where transactions of the 
kind supposed are of frequent occurrence, the weight of 
authority prefers the title of X to that of Z,^ but it is sub- 
mitted that a contrary ruling would be given in England* 

Two remarks require to be made concerning the above 
attempt to state the law relating to transfers of movables* DecwUmi 
First, on the ground that negotiable instruments JS^Sitru. 

* At p. 289, per Turner L.J. 

* Goodrich on the Conflict of Laws^ p. 354; Beale on the Conflict ptueat 

0/ Lam, p. 100^. inquiry 
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Stand on a different footing from tangible movables, no 
reliance has been placed on Alcock v. Smith\ or on 
Embirices v. Anglo-Austrian Bank?- 
inappiic*- Secondly, no reliance has been placed upon the kx 
This raises the question whether the maxim 
mobilia sequuntur ■personam can possibly be applied under 
the modern law to questions arising from a transfer of 
tangible movables. It is submitted that its application 
is historically an anachronism and theoretically incon- 
venient. It was said by the House of Lords in North- 
Western Bank v. Poynter^ that where property situated 
in Scotland admittedly belongs to one of two domiciled 
Englishmen the question of ownership is one for Eng- 
lish law, but the decision itself is no authority in favour 
of the kx domicilii^ since there was no conflict between 
English and Scottish law upon the point in dispute. 
Case of A case, however, may perhaps be made for the kx 
good«/Vi when the movables are in transitu? The 

ftAHUtU ,, _ ... . *11 

momentary position of certain things, such as railroad 
trains and goods consigned to a distant place, is not 
decisive, s and it is impossible dogmatically to ordain 
that a transaction relating to things in transitu shall in 
all cases be governed by the kx situs. 

Suppose, for instance, that a parcel of goods has been dis- 
patched overland from London to Bucharest, and that before 
reaching its destination it has been the subject of a sale or 
some other commercial transaction. The problems that such 
circumstances raise become more complex if the parties have 
different domicils, or if the transaction is effected in some 
country other than Roumania or England. 

In such a case it would be possible to apply the kx 
domicilii of the owner, or the actual kx situs at the time 
of the transaction, or the kx actuSy or the law of the 
country to which the goods are ultimately destined, or 

* £’»/>/'«, p. 428. * p. 429. } [1895] A.C. 56. 

* Savigny, The Conflict of Laces, translated by Guthrie, p. 1 34. 

1 Mahler v. Sckirmer Schlick (1872), a German case translated 
by Professor Beale; Beale, Cases on the Conflict of Laws, ii. 97. 



^TANGIBLE MOVABLES 439 

the law of the flag in the event of a consignment by sea. 
Westlake’ and Wharton* favour the lex domiciliiy though 
Cammell v. Sewell^^ the only English decision at all 
relevant, is an authority for the lex situs. The truth 
probably is that no satisfactory solution can be reached 
unless, in accordance with the plan suggested above, ♦ 
we make a classification of the different questions that 
may arise. On this basis the lex actus would govern any 
right which admittedly originated in some particular 
transaction, while the lex situs would apply to a case 
where the goods had been dealt with after coming to a. 
definite resting-place. 

II. ASSIGNMENTS OF INTANGIBLE MOVABLES 

What are generally called intangible movables may Different 
be divided into rights which are mere rights of action, 
and rights which are represented by some document or movaWet 
writing that is not only capable or delivery but in the 
modern commercial world is negotiated as a separate 
physical entity. A debt, arising from a loan or an ordi- 
nary mercantile contract, is an example of the first class, 
while the second class is chiefly exemplified by negoti- 
able instruments and shares. It is proposed here to 
keep the two classes separate, and to deal first with 
debts, secondly with negotiable instruments, and 
thirdly with shares. 

(«) Debts 

(1) The various theories. Pages 439-46. 

(2) The modern law sated. Pages 447-58. 

(i) Volunary assignments. Pages 447-55. 

(«) The validity and effect of the assignment. Pages^^'“l'i, 

(i) Priorities. Pajgw 453-5. 

(ii) InvolunUry assignments. 455-8. 

(i) The various theories 

The conflict of opinion which impedes the search for The ieg«i 
the proper law to govern an assignment of tangible 

* S. 1 50. * Ss. 3 54-5 . ’ Supra, p. 424. ♦ Supra, p. 424 et seqq. »pplie»tion 
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movables is equally evident in the corresponding case 
of debts. Various theories have been propounded. The 
law of the place where the creditor is domiciled; the 
law of the place where the debt may be said to have 
an artihcial situation; the law of the place where the 
assignment is made; all these legal systems have found 
their advocates. 

Story chooses the law of the creditor’s domicil.* 

‘This head’, he says, ‘respecting contracts in general may 
be concluded by remarking that contracts respecting personal 
property and debts are now universally treated as having no 
situs or locality: and they follow the person of the owner in 
point of right {mohilia inhaerent ossibus dominiy, although the 
remedy on them must be according to the law of the place 
where they are sought to be enforced, . . . They are deemed 
to be in the place, and are disposed of by the law, of the 
domicil of the owner, wherever in point of fact they may be 
situate.’ 

In the three sections which he devotes to the subject* 
he produces an impressive list of continental authorities, 
but does not cite any clear decision, either English or 
American, in favour of the creditor’s domicil. 

Phillimore is equally convinced that transactions 
relating to debts are subject to the law of the creditor’s 
domicil. He says: 

‘Debts and rights and causes of action are universally treated 
by jurists as atta^ed to the person of the creditor, and governed 
by the law of his domicil. They may be the subject of assign- 
ment either absolutely or conditionally, with or without notice 
of intimation to the debtor, according to that law.’^ 

There appears to be neither authority nor reason for 
choosing the lex domicilii as such, either of the creditor 
or the debtor, as the proper law to govern an assignment 
of a debt, and in fact cases may be put in which the 
choice would lead to absurdity. If a domiciled English- 
man, having acquired a right to receive a sum of money 
from a German by reason of some commercial trans- 
' S. 362. * 362-362 b. * Phillimore, iv. 544. 
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action entered into in France, were to assign that debt 
first to one man in Italy and then to another in Switzer- 
land, it is difficult to adduce any principle which would 
justify the settlement of a dispute between the parties 
according to the law either of England or of Germany. 

On the contrary, the assignee of a debt could not 
reasonably be expected to realize that he was subjecting 
his rights to the lex domuilii either of the creditor or of 
the debtor, especially as the place of domicil might well 
be an unknown (Quantity. 

Westlake, having asserted that assignments of cor- Ux utut 
poreal movables are governed by the lex situsy^ main- 
tains that the forum for the recovery of a debt presents 
a close analogy to the situs of a corporeal movable, and 
states the English rule to be that ‘the assignee who has 
acquired a good title by the law of the/or«>» for the 
recovery of the debt must prevail*.* 

An even stronger advocate of the theory that an Dieey’i 
assignment of a debt must be governed by the law of its 
artincial situation is Dicey, who states the law as follows 
in his Rule 153: 

‘An assignment of a movable which cannot be touched, i.e. 
of a debt, giving a good title thereto according to the lex 
situs of the debt (in so far as by analogy a situs can be attributed 
to a debt) is valid. 

Provided that: 

(1) the liabilities of the debtor are to be determined by the 
law governing the contract between him and the creditor; 

(2) the right to recover the debt is, as regards ail matters of 
procedure, governed by the lex fori.'s 

Although the rule is stated in positive terms, the 
author is evidently not convinced of its correctness, for 
he immediately proceeds to qualify it by saying that it 
is ‘at any rate’ true when the lex actus is the same as 
the lex situs \ and in an excursus to the latest edition the 
editor states definitely that the rule ‘deals only with the 

• S. 150. * S. 152. * p. 614. 
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case of transfers made in the lotus situs of the chose in 
action’.^ 

Recognized With regard to this theory there can of course be no 
doubt that a debt is deemed by English law to have a 
situation definite locality of its own for several different purposes, 
such as the exercise of jurisdiction, the payment of 
death duties and the grant of probate or of letters of 
administration.^ The necessity for this and the test by 
which the locality is determined have been explained 
by Atkin L.J. in the following words: 

debt, or a chose in action^ as a matter of fact, is not a 
matter of which you can predicate position; nevertheless, for 
a great many purposes it has to be ascertained where a debt 
or a chose in action is situated, and certain rules have been laid 
down in this country which have been derived from the prac- 
tice of the ecclesiastical authorities in granting administra- 
tion, because the jurisdiction of ecclesiastical authorities was 
limited territorially. The ordinary had only a jurisdiction 
within a particular territory, and the question whether he 
should issue letters of administration depended upon whether 
or not assets were to be found within his jurisdiction, and the 
test in respect of simple contracts was: where was the debtor 
residing? . . . The reason why the residence of the debtor was 
adopted as that which determined where the debt was situate 
was because it was in that place where the debtor was that the 
creditor could, in fact, enforce payment of the debt,’^ 

Debt may Thus the residence of the debtor has been selected as 
several determining factor because it is there that proceed- 
iituations ings for recovery will normally be taken, and the 
modern rule is that a debt is situated in the place where 
it is properly recoverable.^ This test clearly admits of 

* 5th cd., p. 1001. 

* See c.g. A,-G, v. Boutoens (1857), 4 H. & N. 171, 191; Com- 
missioners of Stamps V. Hope^ [1891] A.C. 476, 481-2; v. Lord 
Sudeley^ [1896] i Q.B. 354, 360-1; In re Maudslay Sons W Fields 
[1900] I Ch. 602; Canadian Bar Review^ xiii (May 1935), pp. 265- 
78, article by Dean Falconbridgc. 

* New York Life Insurance Co, v, Pui/ic Trustee, [1924] 2 Ch. loi, 
X19. 

* Swiss Bank Corporation v. Boekmische Industrial Bank, [1923] 
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a multiple situation, since recovery may be had in any 
Court to whose jurisdiction the debtor is subject.* If, 
to take a simple case, he resides in France but is served 
with notice of a writ under Order XI,* the debt accord- 
ing to English law is situated both in England and 
in France. The difficulty is greater if the debtor is a 
corporation having offices and branches all over the 
world. In this case the Courts, realizing that the 
appropriate forum for recovery must be determined by 
some further test, have selected the place where, accord- 
ing to the contract under which the debt has arisen, 
payment would normally be exigible. Thus the situa- 
tion of a debt due from a bank to a customer is at the 
branch where the account is kept,* and a debt arising 
under a policy of insurance^ or under a sterling bill 
issued by a foreign Government* is situated in the place 
where it is payable. 

The fact, however, that a debt possesses a definite »*»» 
situation for some purposes does not necessarily imply “iu 
that its assi|[nment is governed by the lex situs. <iue»tion» 

English judges, as we shall see,^ have more or less Lex he 
consistently held that an assignment is governed by its 
lex loci actus. 

They would hold, for instance, that if A executes two 

instruments in Guatemala, by which he assigns, first to X 

and subsequently to Y, a sum of money held on his behalf by a 

London Bank, the question whether X or Y is entitled to the 
I K.B. 673, 678; Sutherland v. Administrator of German Property 
(* 933 )t 50 T.L.R. 107. 

* Foote, Private International Law, pp. 294-5. 

* Supra, p. 1 1 2 et seqq. 

2 foachimson V. Swiss Bank Corporation, [1921] 3 K.B. no, 127; 

Clare (if Co. v. Dresdner Bank, [1915] 2 K.B. 576; Richardson v. 
Richardson, [1927] P. 228. 

* New iork Life Insurance Co. v. Public Trustee, [1924] 2 Ch. loi. 

* In re Russo-Asiatic Bank, [1934] Ch. 720. 

* Lee V. Abdy (1881), 17 Q.B.D. 309; Alcock v. Smith, [1892] 

I Ch. 2385 Embiricos v. Anglo-Austrian Bank, [1905] i K.B. 677; 
Republica de Guatemala v. Nunez, [1927] i K.B. 669; In re Anziani, 

[1930] I Ch. 407; infra, pp. 447-53. 
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money must be determined by the law of Guatemala, as being 
the Ux loci actus of each assignment. 

Ux actus Another theory, which does not appear to have been 
canvassed, is that the governing system is the lex actus, 
i.e. the law of the country with which the assignment 
is most closely connected. This is preferable to the 
lex loci actus, since it does not depend upon the chance 
place of execution, but nevertheless it would seem to 
be less convenient than still another law which will now 
be discussed. 

Proper i»w It is Submitted that there is an obvious answer to the 
MtioTin question — ^what is the most appropriate law to govern 
which debt questions arising from the voluntary assignment of a 
originated actto/i ? The clue is furnished by Foote, when 

he says that the assignment of a cAose in action arising 
out of a contract is governed by the proper law of the 
contract.* If we understand him correctly, the appro- 
priate law is not the ‘proper law’ (using that expression 
in its contractual sense) of the assignment, but the 
proper law of the original transaction out of which the 
chose in action arose. It is reasonable and logical to refer 
all questions relating to a debt to the transaction in 
which it has its source and to the legal system which 
governs that transaction. If the transaction under 
which A lends money or sells goods to B is connected 
with no other country but England, A acquires a right 
that is admittedly governed by English law. The right 
thus created under the aegis of English law should be 
governed throughout its existence, in all but procedural 
matters, by that law. It is common ground, for instance, 
that questions relating to the formal or material validity 
or to the interpretation of the transaction must be 
subject to English law, no matter where they may be 
put in issue. But if this is so, what reason is there for 
denying that assignments and other dealings with the 
right should be governed by English law? One un- 

' p. 296 . 
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deniable merit of this is that, where there have been 
assignments in different countries, no confusion can arise 
from a conflict of laws, since all questions are referred to 
a single legal system. The same merit would be shared 
by the principle of the lex situs if it were possible to fix 
the situation of a debt in one place and only in one place. 

Two illustrations may be given to show that the Doctrine of 
application of the proper law of the original transaction Jj*® 
out of which the debt arose is at least logical. utted 

A policy of life assurance issued by an English company is 
undeniably governed by the law of England. Logically, 
therefore, English law should continue to govern every dis- 
puted question that may arise after the issue of the policy. 

Both parties, for instance, contemplate that the policy may 
be assigned in any part of the world and that payment must 
be made to the assignee no matter where his title was acquired, 
but the reasonable inference is that they intend the effect of 
the assignment, so far as the liability of the company is con- 
cerned, to be governed by English law. 

Again, if an Englishman contracts a debt as the result of 
the purchase of goods from another Englishman in London, 
his obligation, if expanded in words, is to pay not only the 
seller but also any assignee of the seller, provided however that 
the assignment is go^ by English law. What governs his 
liability to the seller must also govern his liability to any 
person deriving title from the seller. 

In each of these two cases the attention of the debtor, 
when he assumes that role, is confined solely to the legal 
system under which he contracts the obligation, and the 
reasonable inference is that any transfer of the obliga- 
tion made by the creditor shall be governed by the law 
of England, as being the legal system to which the 
subject-matter of the transfer owes its existence. 

Let us turn from the debtor and, taking the test of Doctrine of 
the reasonable man, contemplate the attitude of mind 
of an assignee. If B, the debtor under the original " 
transaction from which the obligation sprang, takes up 
his residence in Italy, and A, the creditor, makes in 
France an assignment of the debt to X, it is reasonable 
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to presume that X, as a prudent man of business, will 
concentrate his attention upon the transaction which 
gave rise to B’s obligation to pay, for it is the benefit 
of that obligation of which he is a purchaser. It will 
naturally occur to him that an obligation having its 
origin in, and drawing its protection from, English law, 
will in all respects be subject to that law, just as much 
as if the subject-matter of the assignment were goods 
situated in England or shares in an English company, 
and we should naturally expect him to inquire what is 
necessary under English law for the completion of an 
effective assignment. What would not occur to him 
would be to consider the law of Italy merely because of 
the debtor’s presence in that country. It would, per- 
haps, be convenient to allow the law of France, qua the 
proper law of the assignment, to govern the rights of A 
and X inter se^ but, to take only one example, it cannot 
solve a question of priorities between X and an assignee 
claiming under an assignment made in some other 
country, except in the simplest case. 

Suppose, to alter the instance given on page 443, that A 
makes an assignment to X in Guatemala, and later, in fraud 
of X, makes another assignment to Y in Italy. 

There is here no common iex loci actus and probably no 
common proper law. If the Italian and Guatemalan 
rules of priority differ, the dispute between X and Y 
cannot be settled by reference either to the lex loci actus 
or to the proper law, for there is a conflict between two 
independent legal systems with no arbiter to decide 
which of them shall prevail. 

It is submitted, then, that the most appropriate law 
to govern the question at any rate of priorities is the 
proper law of the transaction in which the suWect-matter 
of the various assignments originated. It is further sub- 
mitted that this principle was adopted by Warrington T. 
in Kelly v. Selwyn. 

‘ [*905] * Ch. 117; infra , p. 454. 
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(a) The modern law stated 

We must now, however, abandon theory and attempt Division 
to ascertain from the English authorities what law 
governs the assignment of a chose in action. This 
question is for two reasons not so simple as it may 
appear. First, there are two types of assignment, the 
voluntary and the involuntary. 

The former occurs where the creditor of his own will voiunury 
transfers his right to another person ; the latter, where 
his right is transferred against his will by operation of awign- 
law, as for example where in the course of execution the 
debt is attached as being part of his assets. 

Secondly, the questions in which the issue is the Mattera 
validity or effect of an assignment fall into two classes, 
for they arise, either between the parties to one parti- afaign- 
cular assignment (as for example where the dispute 
relates to capacity, form, or interpretation), or between 
two or more competing assignees each claiming under 
different assignments. This is perhaps what was 
present to the mind of Bankes L.J. when he said : 

‘Where the appellant’s argument fails in my opinion is in 
not appreciating the distinction which, I think, exists between 
cases where the dispute arises on the original contract, and 
where, as here, the dispute is not in reference to the original 
contract at all but is one of priorities.’* 

The two classes require separate treatment, for it does 
not necessarily follow that the law which is appropriate 
to the first class of question is equally appropriate to 
determine priorities. 

We will therefore deal first with voluntary assign- 
ments, secondly with those that are involuntary, and 
in the former class will discuss the question of priorities 
separately. 

(i) Voluntary assignments. 

(a) The validity and effect of the assignment. The 
reasons for which the validity of an assignment can be 
* Repuilica ie Guatemala v. Nuuez, [19J7] i K.B. 669, 684. 
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questioned may relate to capacity, formalities, or 
essentials. Before discussing these, however, from the 
point of view of the choice of law, it is convenient to 
state the facts of the important case of Republica de 
Guatemala v. Nunez^^ to which reference must fre- 
quently be made. 

In 1906 Cabrera, who was then President of Guatemala, 
deposited with a London bank a sum of money, which appar- 
ently he had misappropriated from public hinds. In July 
1919, while still President, he addressed a letter to the bankers 
requesting them to transfer this sum to Nunez, his illegitimate 
son. Cabrera was deposed and imprisoned in 1920. In an 
action brought by the Republic to recover the money, Nunez 
claimed ownership by virtue of the assignment of 1919. This 
assignment was valid by English law but void by the law of 
Guatemala because (i) it was not made in the proper form, 
and (ii) Nunez, being a minor, lacked capacity to accept a 
voluntary assignment. It will be observed that English law 
was the Ux situs of the debt and also the proper law of the 
transaction out of which the debt arose; but that Guatemalan 
law was the lex loci actus j and the proper law of the assignment, 
and also the lex domicilii of the assignor and assignee. It was 
held by Greer J. and by the Court of Appeal that the validity 
of the assignment to Nunez must be determined by the law of 
Guatemala. The decision was unanimous, but as we shall 
see the reasons upon which it was based were varied and 
conflicting. 

simiUrity Wc will now deal separately with the various causes 
^•“‘*“*for which the assignment of a debt may be invalid, 
contricts premising our remarks with the observation that, since 
an assignment arises from a contract between the 
assignor and assignee, the rules for the choice of law in 
this connexion should as far as possible be the same as 
those which apply to contracts.^ 

* [1927] I K.B. 669. 

^ The assignment here in question is an assignment that exists, if at 
all, by virtue of a contract between assignor and assignee, and I cannot 
see how, if there was no valid contract ^tween them, there can be any 
validassignment’iZ// v.w/^4a^(i88x), 17 Q.B.D., 309, 313, Day J. 
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Capacity. It has already been stated earlier in this Capacity 
book that capacity to make a mercantile contract is 
generally said to depend upon the lex loci contractus^ but governed 
the suggestion has been advanced that this perhaps is 
a loose way of referring to the proper law of the con- 
tract.* It has also been suggested in the present chapter 
that logically the appropriate law to govern the validity 
of assignment of debts is the proper law, not of the 
assignment itself, but of the contract which created the 
debt. The English authorities would seem to show that 
capacity is governed by the lex loci actus, i.e. by the law 
of the place where the assignment is made. In hee v. 

Abdy'? 

A policy of life insurance issued by an English company Utv. 
was assigned at The Cape by a husband to his wife. The 
assignment was valid by English law, but was invalid by the 
law of Cape Colony, where the parties were domiciled, be- 
cause the assignee was the wife of the assignor. The insurance 
company, when sued by the wife for the recovery of the money, 
pleaded that the assignment was void. 

It was held that the law of Cape Colony governed the 
assignment, on the ground that it was the lex loci actus. 

The argument that English law should apply was 
rejected. According to Wills J. a company which issues 
a policy must be taken to contract subject to the condi- 
tion that an assignment shall be governed by the law 
of the place where it may chance to be made. He was 
vaguely but not unduly disturbed by the thought that 
this would throw a somewhat heavy burden upon 
English companies. 

In Republica de Guatemala v. Nunez,^ Scrutton L.J., Ltxhei 
who rightly did not regard the facts as raising a 

2 uestion of priorities, gave as one of his reasons for byScrutton 
eciding against the claim of Nunez, the fact that he 
was incapable by the law of Guatemala. He said that 
‘in cases of personal property, the capacity of the parties 

* Supra, pp. 217-18. 
s Supra, p. 448. 

44JI C g 


* (1886) 17 Q.B.D. 309. 
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to a transaction has always been determined either by 
the lex domicilii or the law of the place of the trans- 
action ; and where, as here, the two laws are the same it 
is not necessary to decide between them’.* It is a little 
surprising in these latter days to meet the suggestion 
that the capacity of a person to enter into a mercantile 
contract is determined by the law of his domicil ; little 
less surprising is the suggestion that the determining 
law is the lex loci actus^ if that expression is to be taken 
literally. Is an assignment by an Englishman to his 
wife of a debt situated in London to be held void, 
merely because he executes the instrument of transfer 
at The Cape while on a short visit to South Africa } 
Ooei/cx These two authorities, then, decide in terms that 
mwn^be capacity is governed by the lex loci actus. The only 
proper i»w? question is whether the judges meant the expression 
tex loci actus to be taken literally and rigidly, or whether 
they intended to indicate the proper law of the assign- 
ment. The lex loci contractus so often constitutes the 
proper law of the contract that even judges are apt to 
adopt the former expression when their intention is to 
refer to the proper law. This was especially true in the 
’eighties when Lee v. Abdy was decided. 

Uxioci Formalities. In the chapter on contracts we have seen 
to^ovem ^ contract is formally valid if it is made in accor- 
formtiitio dance with the formalities required either by the lex loci 
contractus or by the proper law. There is no adequate 
reason why the same rules should not apply to the 
assignment of a chose in action, unless the alternative 
suggestion made above is accepted, that the proper law 
of the transaction in which the chose in action originated 
should be chosen. 

In Republica de Guatemala v. Nunez,^ Scrutton L.J., 
agreeing on this point with Greer J., decided against the 
claim of Nunez on a second ground. He said: 

‘A contract void in the. place where it is made, by reason of 

' [1927] 2 K.B. at p. 689. Lawrence L.J. agreed with him on the 
point. * Supra, p. 448. 
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the omission of formalities required by the law of that place, 
is void elsewhere.’* 

There is no need to add anything to the criticism 
already directed against this rigid view,* except perhaps 
to ask this question — is the assignment of an English 
debt made by an Englishman to his infant son to be re- 
garded as void, merely because the instrument of transfer 
was executed at Istapa, without the local formalities, 
while the parties were on a short visit to Guatemala ? 

In the same case Lawrence L.J. held that, since the Ltx situi 
debt was situated in England, its formal validity must 
be tested neither by the /ex loci actus nor by the /rx fennaiities 
domicilii of the parties, but by English law as being the 
lex situs. This view, however, may be taken as definitely 
discredited, for at least four judges have demonstrated 
that Dicey’s Rule 1 53,* which makes the validity of an 
assignment depend upon the lex situs of the debt, is not 
supported by the authorities.^ 

Essentials. If it is true that an assignment exists, xfitxhci 
it exists at all, by virtue of a contract between the 
parties,* it is difficult to appreciate why the established «8$entiii8 
rule that refers the essential or material validity of a 
contract to the proper law should not apply to the 
voluntary transfer of a chose in action. Yet a certain 
confusion of mind appears to distinguish the few 
authorities that have had to deal with the matter. A 
relevant decision is In re Anziani.^ 

A married woman, being entitled to certain moneys under 
a settlement drafted in the English language and form and 
the trustees of which were persons resident in the United 

* [1927] I K.B.atp. 690. * pp. 243-8. 

* Supra, p. 441. 

* In re Maudslay, [1900] i Ch. 602, 610, per Cozens Hardy J.; 
Republiea de Guatemala v. Nunez (1926), 42 T.L.R. 62$, perGrt/ex]., 

[1927] I K.B, 669, 692, per Scrutton L.J.; In re Anziani, [1930] i Ch. 

407, 420, Maughiun J.; but see Farw^ J. in In re Craven's Estate, 

[1937] 3 All E.R. 33, supra, pp. 427-8. 

» Lee V. Ahdy (i88x), 17 Q.B.D. 309, 313; supra, p. 448, note 2. 

* 1*930] I Ch. 407. 
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Kingdom, made a voluntary assignment in Rome of part of 
the settlement funds to two trustees, both of whom resided in 
London. The assignment was void by Italian law since it 
did not comply with a requirement of the Civil Code, but 
the significant fact to observe is that this requirement was 
regarded by Italian law, not as a mere matter of form, but as 
an essential element of the assignment.* 

Thus the issue related to the essential validity of the 
assignment. Which law, Italian or English, was to 
govern this question of validity ? It would seem that on 
principle there were only two possible courses open to 
the judge, namely, to choose either the proper law of 
the assignment, or, as has been suggested in these 
pages, the proper law of the settlement that had created 
the chose in action. But Maugham J. adopted, at least 
in terms, another principle. He was content to follow 
the statement made by Scrutton L.J. in Republica de 
Guatemala v. Nunez that ‘where a transaction is invalid 
or a nullity by the law of the place where the transaction 
takes place owing to the omission of formalities or 
stamp, it will not be recognized in England*. This 
attitude of the learned judge which tore the supposed 
rule for formalities out of its context was indeed revolu- 
tionary, if, as he appears to have done, he regarded 
the Italian rule in question as affecting substance, for 
nothing less resulted from his language than an aban- 
donment of the doctrine that essentials are governed 
by the proper law. Too much stress, however, need 
not be laid upon the exact wording of the judgment, 
for it is quite clear that Italian law was in fact the proper 
law of the assignment. 

Un8»tii. It is impossible to remain uncritical of the judiciary 
(uteof dw after this perusal of the decisions in which the issue has 
authorities jjggn the validity and effect of assignments of debts. 
The impression gained is that there has been a retro- 

? ression to the days when the Private International 
.aw of contracts was still inchoate and undeveloped, 

> See the report, supra, at p. 418. 
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days when it was common to find statements which 
laid excessive stress upon the lex loci contractus. The 
authorities just considered appear to rule that the 
actual place where the assignment of a debt is effected 
determines the law by which all disputes concerning 
the transaction are governed. This no doubt is a work- 
able principle, but is it convenient, or indeed is it con- 
sistent with other principles germane to the subject? 

Let us test it by an example. 

A, an Englishman, signs a contract at Lausanne by which 
he agrees to build an aeroplane at his Coventry works and 
to sell it to B, another Englishman resident in London, for 
>^2,000. In these circumstances few would doubt that the 
capacity of the parties, the requisite formalities and the 
validity and effect of the contract would be determinable by 
English law, except that compliance with the Swiss formal- 
ities would be sufficient though not essential. The next 
day in the course of his homeward journey, A signs a docu- 
ment in Paris by which he purports to assign to C, a domiciled 
Scotsman, the debt of ^ 2,000 that will ultimately become 
due from B. 

Are we really to suppose that any dispute concerning 
the assignment is to be governed by French law? Is 
the fortuitous place of execution so significant? If A 
becomes involved in difficulties both with B and with C, 
difficulties that may possibly arise from the same event, 
is his legal position to be determined from one angle by 
English law and from another by the law of France? 

The suggestion is surely the negation of logic and 
common sense, and one that can scarcely survive the 
test of experience. 

(Jf) Priorities. A true question of priorities arises what uw 
where there have been two or more valid assignments, 
the ranking of which is doubtful. This was not the oi 
case in Republica de Guatemala v. Nunez. The assign- p"°"“*** 
ment to Nunez was heid to be void on several grounds, 
and a later assignment made to the Republic by Cabrera 
during his imprisonment in 1921 was rejected by the 
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Court on the ground of duress. In the result, therefore, 
the money deposited with the bank passed to the credi> 
tors of Cabrera.* The only case that has raised a 
question of priorities is Kelly v. Selvayn^ where the facts 
were these: 

KiUy V. By an assignment executed in 1891 in New York, where 
Sthuyu he was then domiciled, X assigned to his wife his interest in 
certain English trust funds. Notice was not given to the 
trustees until twelve years later, since none was required by 
the law of New York. In 1 894 X assigned the same interest 
to the plaintiff by a deed executed in England. Immediate 
notice of this was given to the trustees. 

Proper Uw It was held that the plaintiff ranked first, since the 
rights of the claimant must be regulated by English law. 
assign^nt The important fact is to appreciate that English law was 
governs chosen because it was the proper law of the subject- 
matter of the two assignments. Warrington J. said: 

‘The ground upon which I decide it is that, the fund here 
being an English trust fund and this being the Court which 
the testator may have contemplated as the Court which would 
have administered that trust fund, the order in which the 
parties are to be held entitled to the trust fund must be 
regulated by the law of the Court which is administering that 
fund.’* 

In an earlier passage the learned judge stressed the 
fact that he was ‘administering an En^ish trust fund, 
constituted by an English testator who may be taken 
to have made his will with the English ‘law in his 
mind’.'* English law was no doubt the lex situs'^ but it 
certainly was not chosen in that capacity. The essential 
fact recognized by the learned judge was that a dispute 
concerning priorities must of necessity be referred to 
one arbiter and to one only, a requirement which may 
be met by choosing either the lex situs of the debt or the 

‘ Repuilica de Guatemala v. Nunex (1926}, 95 L.J. (K.B.) 955. 

* [1905] 2 Ch. 1 17. 

* At p. 122. * At p. 121. 

* Dicey, p. 619, note u; Westlake, s. 152. 
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proper law of the transaction in which the debt origin- 
ated. The lex situs is a defective choice since, owing 
to the dependence of the situs upon the chance residence 
of the debtor, it may be a somewhat variable quantity. 

In any event it has now been definitely discarded by the 
Courts.^ It is clear, in fact, that the only practicable 
rule is that which was recognized and adopted in Kelly 
V. Selvoytty^ namely, that a question of priorities must 
be determined solely by reference to the proper law of 
the transaction in which the debt originated. 

(ii) Involuntary assignments. 

An involuntary assignment occurs where an owner invoiun- 
is deprived of a chose in action at the instance of creditors 
or other claimants. This, of course, necessitates the governed 
institution of legal proceedings, and since these must 
be instituted in the place where they can be rendered 
effective against the chose in action^ i.e. in the place where 
it is situated, it appears to follow that the validity and 
effect of the involuntary assignment are governed by 
the lex situs. This principle obtains in the case of 
garnishment, which is a process by which a judgment 
creditor attaches a debt that is due from a third person 
to the Judgment debtor. If the necessary proceedings 
are taken the Court may order that the debt owed by 
the third person, who is called the garnishee, shall be 
paid direct to the judgment creditor. Whether the 
order shall be made, and what its effect is if made, are 
questions that fall to be determined by the law of the 
place where the garnished debt is situated.^ Thus in 
one case the question arose whether a garnishee order 
should be made in respect of a debt due from a London 
bank to a foreign judgment debtor, the objection having 
been raised that the bank might be compelled to pay 

* SuprM, p. 451. * [1905] 2 Ch. 1 17. 

* Swiss Bank Corporation v. Botkmiscke Industrial Bank, [1923] 

I K.B. 673; Employers Corporation v. Sedgwick Collins IS Co., [1927] 

A.C. 95. 
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over again if sued in the foreign country.* Bankes L.J. 
said: 

*The decision of that question depends upon where the 
debt sought to be attached is situate. If the debt is situate, or 
in other words if it is properly recoverable, in this country, 
then it would be discharged by payment under an order of our 
Courts and the garnishee need have no fear of being required 
to pay it a second time; but if the debt is situate, that is 
properly recoverable in a foreign country, then it is not dis- 
charged by payment in this country, and the debtor may be 
called upon to pay it over again in the foreign country.* 

Priorities The lex situs also governs the question of priorities, 
“'’j If an involuntary assignment occurs after a voluntary 

governed . t 't i j i r • i ^ 

by lex assignment has already been made, the lex sttus deter- 
mines whether the rights of the voluntary assignee have 
been postponed or defeated; if the involuntary assign- 
ment occurs first, the lex situs determines what rights, 
if any, the voluntary assignee has acquired. A question 
of priorities arose in the case of In re Queensland 
Mercantile & Agency Co.^^ the facts of which were as 
follows : 

The Union Bank of Australia held debentures issued by 
the Queensland Company charging the shares in that com- 
pany that were not fully paid up. The bank was domiciled 
in England and the company in Queensland. After the capital 
had been called up, but before it was paid by the share- 
holders, who thus became debtors of the company, the X 
Company, domiciled in Scotland, began an action for negli- 
gence in Scotland against the Queensland Company, and 
immediately issued the Scottish process of arrestment against 
numerous shareholders who were domiciled in Scotland. The 
effect of this process according to Scottish law was to prevent 
the shareholders, pending a decision in the action of negligence, 
from paying the calls to the company. 

The question that fell to be decided was whether the Union 
Bank, as debenture holders, were entitled to be paid first out 
of the unpaid shares, according to the law of England and of 

^ Swiss Bank Corporation v, Boehmische Industrial Bank^ supra, 

^ [1891] I Ch. 536; aff. [1892] I Ch. 219. 
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Queensland, or whether the X Company, in accordance with 
the law of Scotland, had a prior right over the shares to the 
extent of the damages that they were awarded in the action of 
negligence. 

A question of priorities between two assignees was thus 
raised. The Union Bank contended that the question 
must be decided by the law of Queensland, since the 
Queensland Company was a creditor in respect of the 
unpaid shares and any assignment by it must be tested 
by the law of its domicil. North J., however, applied 
Scottish law. His reasoning was that, since the debtors 
were resident in Scotland and therefore the unpaid calls 
which formed the subject-matter of the assignments 
were situated in that country, the assignments must 
rank in the order prescribed by Scottish law. He assimi- 
lated intangible to tangible movables, asserting that an 
assignment of the latter class of property is governed 
by tne lex situs. 

One impediment to the efficacy of any principle 
relating to the effect of an assignment, whether volun- 
tary or involuntary, is the view of Story and others, that 
the question in whose name an action must be brought, 
being a matter of procedure, must always be decided by 
the lex fori. It is axiomatic that the law of the place 
where an action is brought must, without exception, 
govern all procedural matters, and at first sight it 
would appear reasonably clear that the competency of 
a party to sue is an example of such a matter. Yet the 
effect of so holding ma^ be to nullify an assignment 
which is otherwise entitled to international validity. 
Suppose, for instance, that 

a F renchman assigns by way of charge to another F renchman 
a sum of money due from a.F rcnch debtor, the assignment 
being made in F ranee and according to the law of that country. 

According to the rules of Private International Law the 
assignment has universal validity. According to English 
domestic law the assignment is valid, but nevertheless 


Procedura 
matters 
governed 
by the lex 
fori 
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the assignee will fail in an action brought in England 
to recover the debt unless he sues in the name of the 
assignor or adds him as a party.* This leads to an 
illogical result, for, presuming that the debt is freely 
assignable by French law, it is apparent that the assignee 
has acquired a vested right which it is the purpose of 
Private International Law to enforce. Foote denies that 
whether an assignee can sue in his own name is a matter 
of procedure and remedy only,* and supports his view 
by the early case of O'Callaghan v. Thomond? At the 
time of that decision choses in action were not assignable 
by English law, but the Court was clear that the as- 
signee of an Irish judgment which was assignable by 
Irish law could bring an action in his own name in 
England. This matter will receive further treatment 
later^^ 

(b) Negotiable instruments 

Foraier Until the decision of the Court of Appeal in Koechlin 
"of'tSruw Kfstenbaum^^ it was difficult to specify with absolute 
assurance the system of law by which the validity and 
effect of a transfer of a negotiable instrument was 
determined, for it was doubtful whether the matter was 
concluded by the Bills of Exchange Act, section 72, or 
whether it was covered by the general principles of 
Private International Law. If, to take a simple illustra- 
tion, a bill of exchange is negotiated by the holder in 
some foreign country, it is conceivable even now that 
the validity of the transfer may be determinable by 
section 72 (i),^ or by section 72 (2),^ or by the law 
applicable to the transfer of tangible movables,* or by 
the rules which govern the assignment of debts.® 

Tr«d of The cases which were decided before the Bills of 
beforeMu Exchange Act appear to show, on the whole, that the 
ofEx- question must be determined by that system of law 

change Act * ' ^ 

* Sec infra^ p. 647. * p. 295. ^ (iSio), 3 Taunt. 82. 

♦ Infra^ pp. 647-9, * Infra^ p. 462. 

^ Infra^ pp. 460-1. ^ Infra^ p. 461. 

® Sufra^ p. 43 1 ct seqq. • Supra^ p. 447 et seqq. 
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which regulates the original contract of the maker or 
the acceptor, according as the instrument is a promis- 
sory note or a bill of exchange. On principle this would 
seem to be the correct solution, and it is the one which 
has been suggested in the analogous case of debts.* It 
was supported by Lush J. with great cogency in Lebel inland 
V. Tucker.^ A bill, which was drawn, accepted, and'"^ 
payable in England, had been indorsed in France, and 
in an action brought here by the indorsee against the 
acceptor, the issue was whether the validity of the 
indorsement fell to be determined by English or by 
French law. The decision was in favour of English law. 

‘Now,* said Lush J., ‘the contract on which the present 
defendant, the acceptor, is sued, was made in England. The 
contract which the drawer proposes is this: He ssiys: “Pay a 
certain sum at a certain date to my order.” The acceptor 
makes this contract his own by putting his name as acceptor, 
and his contract, if expanded in words, is: “I undertake at 
the maturity of the bill to pay to the person who shall be the 
holder under an indorsement from you, the payee, made ac- 
cording to the law merchant.” How can that contract of the 
acceptor be varied by the circumstance that the indorsement 
is made in a country where the law is different from the law 
of England.* 

Later he added : 

‘So here, the contract of the acceptor, having been made 
in England, must be governed by the English law. It would 
be anomalous to say that a contract made in this country could 
be affected by the circulation and negotiation in a foreign 
country of the instrument by which the cpntract is constituted.* 

This case dealt with an inland bill,^ but there were Foreign 
others decided before the Bills of Exchange Act which 

* Supra, pp. 444-6. 

* LeM V. Tucker (1867), L.R. 3 Q.B. 77. To the same effect was 
De la Chaumette v. Bank of England (1831), 2 B. & Ad. 385. 

^ i.e. one both drawn and payable within the British Islands, or 
drawn within the British Islands upon some person resident there. 

Any other bill is a foreign bill; Bills of Exchange Act, 1882, s. 4. 
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applied the same principle to the negotiation of foreign 
bills.* 

This principle, that the transfer of a negotiable instru- 
^^^ment must be governed by the ‘proper law’ of the 
V. Dt Am acceptance or making, was abandoned for foreign bills 
* 1 *® majority of the Court of Common Pleas in the 
case of Bradlaugh v. De Rin^ where, 

a bill of exchange, which had been drawn in France and 

accepted by defendant in England, was negotiated by a blank 

indorsement made in France. 

Assuming that the indorsement was formally invalid by 
French law, the majority of the Court held that the 
acceptor was free from liability, on the ground, it is 
generally said, that the indorsement of a foreign bill 
is governed by the law of the place, not where the bill is 
accepted, but where the indorsement is made.^ The 
case was reversed by the Exchequer Chamber,^ but 
simply on a question of fact, for it appeared that the 
indorsement was valid even by French law. 

Provisions It may be said, then, that except for the judgment of 
B^uJofthe Court of Common Pleas in Bradlaugh v. T>e Bin 
Exchange the Stream of authority down to the Bills of Exchange 
Act, 1882, shows a marked tendency to determine the 
validity of an indorsement by the law which governs the 
original contract of the acceptor or maker. 

The relevant sections of the Bills of Exchange Act 
are as follows: 

72. Where a bill drawn in one country is negotiated, accepted, 
or payable in another, the rights, duties, and liabilities of 
the parties thereto are determined as follows: 

(i) The validity of a bill as regards requisites in form is 

* Trimbey v. Fignier i Bing. N.C. 151; In re Marseilles 

Extension Co. (1885), 30 Ch. D. 598. 

* (1868), L.R. 3 C.P. 538, Montague Smith J. dissenting. 

3 Westlake, s. 228; Sargant L.J. in Koechlin et Cie v. Kestenbaum, 
[1927] I K.B. 889, at 898. The truth would appear to be that French 
law was applied because the bill was drawn in France. 

* (1870), L.R.S C.P. 473. 
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determined by the law of the place of issue, and the 
validity as regards requisites in form of the superven- 
ing contracts, such as acceptance or indorsement or 
acceptance supra protest is determined by the law of the 
place where such contract was made. Provided that — 

(a) Where a bill is issued out of the United King- 
dom, it is not invalid by reason only that it is not 
stamped in accordance with the law of the place 
of issue. 1 

(b) Where a bill issued out of the United Kingdom 
conforms as regards requisites in form to the law 
of the United Kingdom, it may, for the purpose 
of enforcing payment thereof, be treated as valid 
between all persons who negotiate, hold, or 
become parties to it in the United Kingdom. 

(2) Subject to the provisions of this Act, the interpreta- 
tion of the drawing, indorsement, acceptance, or 
acceptance supra protest of a bill is determined by the 
law of the place where such contract is made. 

The question now is whether these sections are con- Effect of 
cerned with the subject of transfer at all, and whether 
it is possible to ascertain from them the legal system 
that determines the validity and effect of an indorse- 
ment, or of a delivery, of a negotiable instrument. 

There have been only three relevant cases since the 
Act,^ and it is remarkable that in the first two of these — 

Alcock V. Smithy and Embiricos v. Anglo-Austrian Bank — 
the judgments proceeded on general principles and paid 
little heed to the statutory provisions. We have already 

* It is also enacted by the Finance Act, 1933, s. 42, that a bill of 
exchange which is presented for acceptance, or accepted, or payable, 
outside the United Kingdom shall not be invalid by reason only that it 
is not stamped in accordance with the law for the time being in force 
relating to stamp duties. Such bill may be received in evidence on pay- 
ment of the proper duties and penalties under the Stamp Act, 1891, 
ss. 14, 15(1). 

* Alcock V. Smithy [1^92] i Ch. 238; supra^ p. 428; Embiricos 
V. AnglthAustrian Bank^ [*904] 2 K.B. 870; [1905] i K.B. 6 j^\supra^ 

f p. 429-30; Koecklin v. Kestenbaum^ [*927] i K.B. 616; reversed, 

1927] 1 K.B. 889. 
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seen how both these cases adopted the principle of the 
lex loci actus^' and it is only necessary here to ascertain 
the extent to which the judges were influenced by the 
Act. 

Little In Alcock V. Smithy Romer J. held that, since the word 
’interpretation’ in sub-section (2) is wide enough to 

Smth cover the ‘legal effect’ of a contract, the Act has given 
statutory recognition to the principle that the governing 
law is the lex loci actus. In the Court of Appeal, Lindley 
L.J. held that the transfer was good both by Nor- 
wegian and English law, so that he was under no 
necessity to consider the problem before us; while 
neither Kay L.J. nor Lopes L.J. mentioned the Act. 

Little In Embiricos v. Anglo-Austrian Banky Romer L.J. 
thought that section 72 (2) recognized the lex loci actus 
v.jiitgh-a.s being applicable to the matter, an opinion which 
Walton J. was prepared to share if ‘interpretation’ 
includes ‘legal effects Vaughan Williams L.J . was not 
clear that the sub-section covered the case, but accord- 
ing to Stirling L.J. its applicability was worthy of 
serious consideration. 

Decinye Section 72, which, it will be observed, was only a 
secondary consideration in these two decisions, played, 
V. Keitm- however, a decisive part in Koechlin v. Kestenbaum^ 
which is the most recent case on the subject. 

In that case a bill of exchange was drawn in F ranee by X 
upon the defendants in London to the order of Y, who was 
X’s father. It was accepted, payable in London, by the 
defendants. The bill was indorsed, not by the payee Y, but 
by X, and was then transferred for value to the plaintiffs in 
France. X’s indorsement was affixed on behalf of, and with 
the authority of, Y. Upon presentment the defendants refused 
payment; on the ground that the bill did not bear the signature 
of Y by way of indorsement. 

English law requires that a bill payable to order shall be 
indorsed by the payee, or by an agent who expressly signs per 

' pp. 428-30. 

* [19*7] t K.B. 616; reversed, [19*7] i K.B. 889. 
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pro the payee. French law, however, permits a valid indorse- 
ment to be made by an agent in his own name, provided that 
he so acts with the authority of the payee. 

Therefore, whether the plaintiffs were entitled to payment 
depended upon whether the validity of the indorsement was 
to be determined by English or by French law. 

Rowlatt J.* held that the indorsement was governed 
by English law, but his decision was reversed by the 
Court of Appeal.^ 

Bankes L.J. held that the proper law to govern the 
validity of a transfer had been definitely settled by the 
Bills of Exchange Act, section 72, in favour of the lex 
loci actus. This legal system was deliberately applied by 
the Court of Appeal in the Embiricos Case long after the 
passing of the Act. The bill, he said, was drawn and 
indorsed in France in a form recognized by French law, 
and therefore it became valid in England by virtue of 
sub-section (i) of section 72.^ 

Sargant L.J. agreed, the essence of his judgment 
being contained in the following words : 

Tn my judgment the question whether this bill could 
properly be indorsed in the name of the payee only, or could 
rightly be indorsed by the son in his own name, if he had 
authority in fact to do so, is purely a question of form, and is 
therefore covered in terms by s. 72, sub-s. (i); but if it is not 
covered by that sub-section it is covered by sub-s. (2), in view 
of the very wide effect of the decision in Embiricos v. jfnglo-- 
Austrian Bank, ... If the indorsement in fact made is, accord- 
ing to the law of the place where it is made, sufficient to give 
a title to the indorsee, it appears to me that by the express 
terms of the Act the indorsee is entitled to sue. The effect 
is not to increase the liabilities of the acceptor, but merely to 
enlarge the methods by which the right to enforce those 
liabilities can be transferred by the person originally entitled 
to them to some subsequent indorsee.’ 

Avory J. expressed his agreement with the reasons thus 
given. This case is a definite authority in favour of the 

* [1927] I K.B. 616. * [1927] I K.B. 889. 

^ Supra, p. 460. 
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lex loci actuSf though it is remarkable that it attributes to 
the judges who decided EmUricos v. The Anglo-Austrian 
Bank a confidence in the applicability of the Bills of 
Exchange Act that is not very apparent from their 
judgments. 

Summiry In finally stating the law with regard to the transfer 
of negotiable instruments we must first deal with the 
separate and special case of an inland bill of exchange. 
inUnd An ‘inland bill* is one which is both drawn and 
payable within the British Islands, or one which is 
drawn within the British Islands upon some person 
resident there.' It is expressly provided by the Bills of 
Exchange Act, 1882,^ that when such a bill is indorsed 
in a foreign country, the indorsement shall, as regards 
the- payer ^ be interpreted according to the law of the 
United Kingdom. This confirms the decision in Lehel 
V. Tucker^ and means that the acceptor of an inland as 
contrasted with a foreign bill is liable only to holders 
who claim under an indorsement valid by English law. 
The enactment, however, is expressly confined to the 
liability of the payer. 

Fortifn Secondly, we must contrast the transfer of a foreign 
bill, i.e. one which does not satisfy the definition given 
in the preceding paragraph. The rule here is that 
whether a transfer is valid or not is determined by the 
law of the place where the transfer is effected.* This 
rule applies equally to a promissory note and to a 
cheque .5 The position was thus stated by Sargant L.J. 
in Koechlin v. Kestenbaum 

‘The decision of the Court of Common Pleas [in Brad- 

laugh V. De drew a marked distinction between a foreign 

‘ Bills of Exchange Act, 1882, s. 4. * S. 72(2) proviso. 

* (1867), L.R. 3 Q.B. 77; supra, p. 459. 

* Bills of Exchange Act, 1882, s. 72 (i) (2); Embiricos v. Anglo- 
Austrian Bank, [1904] 2 K.B. 870, [190;] i K.B. 677; Alcock v. 
Smith, [1892] I Ch. 238; Koechlin y. Kestenbaum, [1927] i K.B. 
889. 

* Embiricos v. Anglo-Austrian Bank, supra. 

* [1927] I K.B. at p. 898. 


’ Supra, p. 460. 
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bill, such as was there in question, and an inland bill, such as 
was being dealt with in Lebel v. Tucker^^ and it seems to me 
that the Legislature in 1882 adopted that view, and drew 
the marked distinction which had been thus recognized. . . . 
The result was that any one dealing with a foreign bill of 
exchange was in a less certain position than a person dealing 
with an inland bill, because in the case of an indorsement 
abroad on a foreign bill he might find substituted for the 
person to whom he was originally liable as acceptor, not 
merely a person to whom the transfer would have been good 
if made in England, but a person to whom the transfer by 
indorsement would be good if made according to the law of the 
country in which it was made. That is rendered perfectly 
clear by s. 72, sub-ss. i and 2, of the Act. The matter was 
carried probably further than was contemplated by the actual 
language of the sub-sections by the decision in Embiricos v. 
Anglo-Austrian Bank' 

The result of this distinction is scarcely satisfactory to 
the commercial world, but it certainly shows how im- 
portant it is that as wide a unification as possible of the 
internal laws relating to negotiable instruments should 
be effected. 


(r) Shares 

A share of stock is intimately connected with the importance 
place where the issuing company has its residence, since 
the general rule is that it can only be effectively trans- register 
ferred by a substitution of the name of the transferee 
for that of the transferor in the register of shareholders. 

This register is normally kept by the company at its 
principal place of business, though there may be branch 
registers in other countries for the purpose of recording 
transactions that are effected there,^ Despite the fact 
that a share is generally represented by a certificate 

* ^»^rtf,p. 459. 

* For instance, the Companies Act, 1929, s. 103, provides that an 
English Company may keep a branch register (called a dominion register) 
in any of His Majesty’s dominions for members there resident. No 
transaction affecting shares so registered must be registered in any other 
register; s. 104 (4). 

^431 H h 
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which may be pledged and otherwise dealt with as a 
document of value, it still remains true that by English 
law entry on the register constitutes, and alone con- 
stitutes, legal ownership. The shares which are trans- 
ferable only by an entry in the register are deemed to 
be situated in the country where the register is kept.* 
Foreign companies, however, frequently issue certi- 
ficates which, according to the legal system that governs 
the incorporation of the company, can be transferred in 
such a manner that, even prior to registration, the trans- 
feree acquires, as against the transmror, both the legal 
and equitable title to the shares. If, in such a case, the 
certificate is transferred in a country other than that in 
which the register of shareholders is kept, it becomes 
important to ascertain the country whose law will de- 
termine the validity and effect of the transfer. 

Rule where English law is not doubtful in this matter. The effect 
transferred ® transfer may require consideration from two 

in other entirely different aspects, namely, first, its effect as 
places against the company, and secondly, its effect as regards 
the parties to the transfer and persons claiming under 
them. 

Effectof Questions of the first type are determined by the law 
a^nsuhe wh*ch the Company itself is subject, 
company for instance, the certificates of an American company 

have been transferred in England, American law must decide 
whether the mode in which the transfer has been effected 
entitles the transferee to be registered as a shareholder. The 
corporate rights of the transferee depend entirely upon 
American law. 

Effectof The second type of question, on the other hand, is 
*”betw^en determined by the law of the place where the transac- 
the parties tion is effected, which in practically all cases will be the 
law of the place where the certificate has been delivered, 
‘On principle the transfer of the certificate is governed 

' London (Jf South Amtrican Investment Trust v. British Tobacco 
Co. (Australia), [1927] i Ch. 107; Brassard y. Smith, [1925] A.C. 
371; Erie Beach Co. v. A.-G.for Ontario, [1930] A.C. 161. 
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by the lex situs of the certificate at the material time, and the 
transfer of the shares is governed by the lex situs of the shares, 
and consequently if the certificate is transferred in country X, 
and the share registry office is situated in country Y, the law of 
X may give to the transferee of the certificate the property in 
the certificate (jus in re) and a right to registration as share- 
holder (jus ad rem)^ but the enforcement of his right to registra- 
tion as shareholder and the vesting in him of the title to the 
shares {jus in re) arc subject to the law of 

Thus, to take the illustration given on the preceding 
page, the question whether the transferee is entitled 
by virtue of the transaction to retain the certificates as 
against the transferor must be determined by English 
law. If English law decides in favour of the transferee, 
then, whether he can demand to be registered as a 
shareholder is a matter for American law. 

The authority for these rules is Colonial Bankv. Cady? 

The executors of a deceased Englishman, owner of certain 
American railroad shares, who desired to be registered as 
owners in the books of the company, sent the certificates to 
London brokers for transmission to America. Upon the re- 
quest of the brokers the executors signed the certificates in 
blank. The brokers deposited the certificates with the Colonial 
Bank as security for a debt, and later became bankrupt. 

The question whether the deposit conferred a legal title 
upon the bank depended upon whether the transaction 
was to be governed by E/iglish or by American law. 
By English law no title passed, but by American law the 
delivery of the certificates operated to vest in the bank 
both the legal and equitable ownership of the shares. It 
was held that, as the deposit was made in England, its 
effect must be determined by English law. 

‘I agree’, said Lord Herschell, ‘that the question, what is 
necessary or effectual to transfer the shares in such a company, 
or to perfect the title to them, must be answered by a reference 
to the law of the State of New York. But I think that the 

* Dean Falconbridgc in Canadian Bar Review^ xiii (May 1935), 
p. 277. * L.R. (1888), 38 Ch.D. 388; (1890), 15 App. Cas. 267. 


Colonta 
Bank v. 
Cady 
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rights arising out of a transaction entered into by pities in 
this country, whether, for example, it operated to effect a 
binding sale or pledge as against the owner of the shares, must 
be determined by the law prevailing here.’* 

B. UNIVERSAL ASSIGNMENTS OF MOVABLES 
I. BANKRUPTCY 

I . ‘Jurisdiction of English Courts 

Two Two conditions must be satisfied before an English 
«s8cnti»i« Court can exercise bankruptcy jurisdiction over a 
person : first, the person must have committed an ‘act 
of bankruptcy’ within the meaning of the Bankruptcy 
Act, 1914; and secondly, he must be a ‘debtor’ as 
defined by the same statute. 

I. Act It is not in our province to enumerate the eight facts 
" ^ny one of which constitutes an act of bankruptcy, but 
it is instructive to notice that some of them comprise 
acts which may occur in a foreign country. Thus it is 
enacted that a debtor commits an act of bankruptcy in 
the following cases: 

(a) If in England or elsewhere he makes an assignment of 
his property to a trustee for the benefit of his creditors 
generally. 

{b) If in England or elsewhere he makes a fraudulent convey- 
ance of his property. 

(f) I f i n England or elsewhere he makes any conveyance which 
is void as a fraudulent preference. 

{d) If, being out of England, he departs from his dwelling- 
house or otherwise absents himself with intent to defeat 
or delay his creditors.* 

With regard to the first of these acts, however, it has 
been held that an assignment of property made by a 
domiciled foreigner in his own country and which is 
intended to operate according to the law of that country 

* I $ App. Cas. at p. 283. 

* Bankruptcy Act, 1914, s. 1 (i). 
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is not an act of bankruptcy within the meaning of the 
statute.^ 

The definition of the term ‘debtor’ in connexion with *. Debtor 
bankruptcy was considerably widened by the Bank- 
ruptcy Act 1913,* in a section which has been repro- 
duced in the present Act.^ Before 1 9 1 3 it was held that 
the existing bankruptcy legislation was applicable only 
to English subjects, or to foreigners who, by residence 
in the country, brought themselves within the allegiance 
of the Crown.+ Legislation is prima facie territorial, and 
it was therefore established that bankruptcy jurisdiction 
could not be invoked against a foreigner, unless the 
act of bankruptcy had been committed personally by 
him in England.® The result was that a foreign mer- 
chant who, without ever coming to England, carried 
on a branch of his business here through an agent, 
was not subject to the jurisdiction.^ The rule, how- 
ever, which has been in force since 1913, is that the 
expression ‘debtor’ includes any person, whether a 
British subject or not, who at the time when any act 
of bankruptcy was committed by him, 

{a) was personally present in England; or 

{b) ordinarily resided or had a place of residence in England ; or mptcy Act, 

(f) was carrying on business in England, personally or by *•*(*) 
means of an agent or manager; or 

{d) was a member of a firm or partnership which carried on 
a business in England.^ 

It will be observed that this enactment, if it stood Bank- 
alone, would enable bankruptcy proceedings to be taken (o’ 
against a foreigner who committed an act of bankruptcy restricts 
while on a merely transient visit to this country. JJ^^'torl 

* Ex parte Crispin (1873), L.R. 8 Ch. 374, 380; Cooke v. Charles 
A. Vogeler Co., [1901] A.C. 102; In re Debtors, [1936] Ch. 622. 

* S. 8. J Bankruptcy Act, 1914,$. i (2). 

* In re Crispin (1873), L.R. 8 Ch. 374; Ex parte Slain (1879), 

L.R. t2 Ch. D. 522; In re Pearson, [1892] 2 Q.B. 263. 

* Ex parte Slain, supra, at pp. 526, 528. 

* Cooke V. Charles A. Vogeler Co., [1901] A.C. 102. 

7 Bankruptcy Act, 1914, s. i (2). 
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Proceedings might also be taken if a foreigner, who 
happened to have a place of residence in England, were 
to commit an act of bankruptcy abroad. But, since it 
would be undesirable to assume jurisdiction in such 
cases, the definition of debtor has been qualified by 
section 4(1) {d). Bankruptcy jurisdiction may be in- 
voked either by a creditor or by the debtor himself, and 
the Act separates these two cases and imposes further 
conditions which must be satisfied before a creditor can 
take proceedings. It provides that: 

A creditor shall not be entitled to present a bankruptcy peti- 
tion against a debtor unless the debtor is domiciled in Eng- 
land, or within the last year has ordinarily resided or had a 
dwelling-house or place of business in England, or (except 
in the case of a person domiciled in Scotland or Ireland or a 
firm or partnership having its principal place of business in 
one of those two countries) has carried on business in England 
personally or by means of an agent or manager, or (except as 
aforesaid) is, or within the last year has been, a member of a 
firm or partnership which has carried on business in England 
by means of a partner, agent or manager. * 

The relation between sections i (2) and 4 (i) seems 
reasonably clear. Having first ascertained that the 
person against whom the jurisdiction is invoked is a 
‘debtor’ within the meaning of the earlier section, the 
creditor must then have regard to the qualifications of 
that section introduced by 4 (i) {d), 

A foreigner, for instance, not engaged in business, who 
fraudulently preferred one of his creditors while on a visit to 
London, would be immune from the bankruptcy jurisdiction 
of the English Court, unless he was domiciled in England or 
within the last year had ordinarily resided in that country. 

Again a Scottish merchant, even though covered by section 
I (2) because trading in England through an agent, would be 
equally immune in the absence of an English domicil or 
residence. 

Debtor’s The jurisdiction of the Court is, however, wider when 

it is the debtor himself who initiates proceedings by the 

^ Bankruptcy Act, 1914, s. 4(1) (</). 
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presentation of a bankruptcy petition. Such a petition 
is in itself an act of bankruptcy* and nothing more is 
required to found jurisdiction than that the petitioner 
should be a ‘debtor’ within the meaning of section i (2). 

If the above conditions have been satisfied, the Eng- B»nk- 
lish Court is not deprived of jurisdiction merely because 
bankruptcy proceedings have been initiated in a foreign abroad no 
country.* The Court of Bankruptcy is a Court 
Equity, and as such has a discretion to refuse jurisdic- jurisdiction 
tion if an inequitable use is being made of the English 
statute,* but the existence of similar proceedings abroad 
is not of itself a valid reason for a refusal to exercise 
jurisdiction here. Jurisdiction, however, will be refused 
where an adjudication would be useless and embarrass- 
ing, as, for instance, where proceedings have been 
started abroad and there are no assets in England.^ The 
principle that English jurisdiction is not ousted by the 
mere existence of foreign proceedings would seem to 
apply, not only where the debtor himself has set the 
foreign Court in motion, but also where the creditors 
have started proceedings abroad; though it must be 
observed that Warrington L.J. has suggested that there 
is a stronger ground for the ouster in the latter case.* 

The matter just discussed brings us to the vexed Concurrent 
question of concurrent bankruptcies.® It is a matter of 
common occurrence for a debtor to be made bankrupt 
in more countries than one, and when this happens it is 
clear that there must inevitably ensue, not only consider- 
able injustice and confusion, but also undue expense. 

The law of bankruptcy varies in different countries. 

Thus, debts provable in one country are not admissible 
of claim in another, the rules dealing with priority of 

' Bankruptcy Act, 1914, s. i(i)(/)- 

* In re McCulloch (i88o), 14 Ch. D. 716; In re a Debtor, [1922] 

2 Ch. 470; In re a Debtor, [1929] i Ch. 362, 370. 

* In re McCulloch, supra, at p. 719. 

* In re Robinson (1883), 22 Ch. D. 816. 

* In re a Debtor, [1922] 2 Ch. at p. 474. 

* See Westlake, pp. 162-71. 
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payment differ, there is no common agreement as to the 
date when the bankruptcy of a debtor is deemed to 
commence, and what constitutes an act of bankruptcy 
in one country is innocuous in another. Quite apart 
from these differences in the substantive law of the 
various territorial systems, the inconveniences of co- 
existing bankruptcies are patent. The bankrupt, for 
instance, at his pleasure can remove his property and 
arrange for its distribution in one particular country, so 
that creditors will be compelled to calculate whether it is 
more advantageous to proceed in this or in that country.* 
Three It is virtually impossible to prevent the initiation of 
pos'siWefn bankruptcy proceedings in various countries, for there 
event of is invariably an overriding territorial rule that proceed- 
b"nk! ‘"S® taken against a debtor in given circum- 

rnptcies stances, but the real problem is whether the different 
administrative bodies should co-operate with each other. 
The question arises when an application is made to an 
English Court for the stay of proceedings in England 
on the ground that similar proceedings have been started 
abroad. I n such a case there are three possible solutions 

(<*) Submission to the forum of the domicil. 

(j) Doc- Jurists have consistently advocated the doctrine of 
ti^ni J unity of bankruptcy. 

of bank- *As the bankruptcy has in view an adjustment of the claims 

fuptcy qip ^ number of creditors, it is possible only at one place, namely, 
at the domicil of the debtor. . . 

‘Another rule’, said Fry LJ *,4 ‘which has been suggested 
is this, that every other forum shall yield to the forum of 
the domicil, that the forum of every foreign country, every 
country not of the domicil, shall act only as accessory, and in 
aid of the forum of the domicil. That, it is said, is the forum 
concursusy to which all persons who are interested in the 
administration of the estate are bound to have recourse.’ 

* See Mr, Chancellor Kent in Holmes v. Rensen {Near Tori), cited 
Piggott, Foreign Judgments (2nd ed.), p. 337. 

^ In re Artola Hermanos (1890), 24 Q.B.D. 640, at p. 648, per 
Fry LJ. ^ Savigny, s. 374; Guthrie, p. 209. 

^ In re Artola Hermanos, supra, at p. 648. 
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Under such a system the administrator in the country 
of the domicil would seek the co-operation of adminis- 
trators in every other country, so that the assets wherever 
situated would be removed to the domicil, where 
creditors of all countries would have to appear. Such 
co-operation, which was formerly recognized on the 
Continent, is not common at the present day.* The 
obvious objection to it is that the domicil may not 
be the place where the debtor has carried on his main 
business or where his assets are mostly situated. 

The doctrine of unity is certainly no part of English Unity 
law. Though the theoretical convenience of submitting 
to the forum of the domicil has been judicially recog- recocnized 
nized,* there is not a single case in which the Court ®"*‘*"<* 
has stayed bankruptcy proceedings in England on that 
ground alone. There is, no doubt, jurisdiction to do so, 
but it is a jurisdiction which will not be exercised unless 
there is some other weighty reason, such as the absence 
of assets in England, for taking so drastic a step. On 
the other hand, the Court has a general jurisdiction 
to sanction an agreement between an English and a 
foreign trustee in bankruptcy, providing for the pooling 
of all assets and for their rateable distribution between 
the English and foreign creditors.* 

Again, the Bankruptcy Act, 1914, provides that all 
British Courts, wherever situated, shall be auxiliary to 
each other.+ If one British Court requests the aid of 
another, the latter has full jurisdiction with regard to 
the matters forming the subject-matter of the request. 

(f) Submission to the country in •which proceedings are first 
started. 

This rule of priority, which is that proceedings later (*) Doe- 
in time must be used merely to assist the distribution of ‘“rity 

* Westlake, p. 163. 

* lure Artola Hertuanos, supra, per Lord Coleridge, at p. 64$. 

* Ih re P. MacfaJyeu tsf Co., [1908] t K.B. 675. 

* S. 122. 
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the estate by the administrator first appointed, has been 
described as the only logical conclusion to be drawn 
from the existing practice,* but it has found no favour 
with English judges.^ If there is to be one principal 
administration, it ought to be either in the place where 
the assets are chiefly situated, or, in the case of a trader, 
in the place where the debtor has his chief business 
establishment, neither of which facts may be true of the 
country in which proceedings are first started. 

(f) Separate independent bankruptcies in each jurisdiction. 
(f) Separate This is the principle to which English law is com- 
'*™in'each Omitted. The Court, if once put in motion, administers 
country such assets as are situated in England according to 
the rules set out in the Bankruptcy Act, without regard 
to administrations that may be in progress in other 
countries, though it recognizes the claims of all credi- 
tors, foreign as well as English. This does not mean, 
however, that the status of a foreign trustee in bank- 
ruptcy is disregarded. Though English law neglects 
the doctrine of unity it recognizes the doctrine of 
universality, and, as we shall see below, it admits that 
the title of a foreign trustee extends to such movables 
of the debtor as are found in England, provided that 
no bankruptcy proceedings have been begun within 
the jurisdiction. 

Winding-up of foreign companies. It is convenient here 
to consider the jurisdiction of English Courts to wind 
up foreign companies. 

Foreign It is essential to recall that the law which governs 
"*^wmed existence of a corporation and which determines the 
byUw nature and extent of its powers is the law of the country 
whX in- which it has been incorporated.^ If an artificial person 
corporated is Created in its country of origin its existence is recog- 
nized by English law; similarly, if its creation is annulled 

• Piggott, 337. 

* In re Artola Hermanos (1890), 24 Q.B.D. 640 at p, 649. 

^ Supra, pp. 196-7. 
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by dissolution in that country, its existence as a juristic 
person ceases in the eye of English law.' Therefore a 
company which has been dissolved in the country where 
it was incorporated cannot, in the absence of some 
express statutory provision, either sue or be sued, for 
legal proceedings are not available to a non-existent 
person.^ But although English Courts as a general rule 
give effect to the law under which a foreign company 
has been incorporated, it is obvious that they must be 
empowered to wind up a company which is trading in 
England and which possesses assets here, no matter 
what its position may be in the country of its creation. 

This power has in fact been exercised under a provision 
contained in the Companies Acts since 1862, which 
applies to the winding-up of unregistered companies. 

The section now in force provides that any un- Foreign 
registered company may be wound up: 

fi) If the company is dissolved, or has ceased to carry on “P 

' ' , . \ ' . , ’ . 1 /• 1 •' as an un- 

business, or is carrying on business only for the purpose registered 

of winding up its afeirs. company 

(ii) If the company is unable to pay its debts. 

(iii) If the Court is of opinion that it is just and equitable that 
the company should be wound up.J 


The expression ‘unregistered company* includes inter 
alia ‘any partnership, whether limited or not, any 
association and any company’, but not of course a com- 
pany registered in the United Kingdom.'* The expres- 
sion is thus given a comprehensive meaning, and it 
includes ‘countless cases of partnerships, associations 
and companies which are merely names for groups of 
individuals and which are not corporations at all’.® It 
does not refer in terms to foreign corporations, but 


■ Banque Internationale de Commerce de Petrograd v. Gouiatsow, 
[1923] 2 K.B. 682, 691. 

- hazard Bros. v. Midland Bank, [1933] A.C. 289. 

* Companies Act, 1929, s. 338 (i). ♦ Ibid., s. 337. 

* Russian English Bank Wr. v. Baring Bros, Co., [1936] A.C. 
405, 432, per Lord Russell of Killowen. 
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nevertheless the established rule is that the Act enables 
the Court to wind up any foreign company which has 
a place of business and assets in England. ^ 

DiMoiution It will be obsetved that the English branch of a 
windi^'up foreign company may be wound up under the Act 
even though it has been dissolved in its country of 
origin. In order, however, to remove any doubts that 
may have been felt about the matter, it has now been 
enacted that: 

When a company incorporated outside Great Britain which 
has been carrying on business in Great Britain ceases to carry 
on business in Great Britain,it maybe wound up as an unregis- 
tered company . . . notwithstanding that it has been dissolved 
or otherwise ceased to exist as a company under or by virtue 
of the laws of the country under which it was incorporated.* 

Position of This meets the case of the English branches of those 
Russian corporations, especially banking corporations, 
which were attacked by the confiscatory legislation of 
the Soviet Government.^ What the legal status of these 
corporations has become is a question of fact determin- 
able by reference to the Russian legislation. In the 
earlier cases in which this question arose the English 
Courts, including the House of Lords, held that the 
Russian legislation had not proceeded to the length of 
dissolution,^ but more lately it has been recognized and 
held that, at any rate since the new Civil Code of 1 923, 
all banking corporations have been destroyed.® 

* In re Commercial Bank of India (1868), L.R. 6 Eq. 517; In re 
Matheson Bros. Ltd, (1884), 27 Ch.D. 225; In re Commercial Bank of 
South Australia, [1892] 2 Ch. 204. 

* Companies Act, 1929, s. 338 (2). 

* For a discussion of the difficulties that have arisen see an article by 
Mr. B. A. Wortley, 14 B.Y.I.L. (1933), pp. 1-17. 

* Russian Commercial tA Industrial Bank v. Comptoir cTEscompte de 
Mulhouse, [1925] A.C. 112; Banque Internationale de Commerce de 
Petrograd v. Goukassow, [1925] A.C. 1 50; Employers Liaiility Corp. v. 
Sedgwick Collins, [1927] A.C. 95 (an insurancc<ompany case); The 
Jupiter (No. 3), 1927, P. 122 (a shipping-company case). 

® hazard Bros. ^ Co. v. Midland Bank Ltd., [1933] A.C. 289; In 
re Russian Bank for Foreign Trade, [1933) i Ch. 745. 
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Although it is settled that the English branch of a company 
foreign company that has been dissolved in the country 
of Its origin may be wound up, a question that has been may sue 
much agitated and only lately answered is whether it is 
capable of suing and of being sued in its own name disaXedby 
during the course of the winding-up proceedings. A***.®^*** 
non-existent person cannot be party to an action, and **^’*'” 
it has been said that a statute which permits the winding 
up of an unregistered company does not thereby restore 
to life a corporation that has been legally destroyed in 
the country of its origin.* The House of Lxjrds, how- 
ever, by a majority of three to two, has held that a 
foreign company which has been dissolved in the 
country of its incorporation may be wound up under 
the Companies Act, although the dissolution occurred 
before section 338 (2) came into operation, ^ and that if 
the necessary consents are obtained an action may be 
brought in the name of the company to recover money 
due from a debtor.^ The ratio decidendi may be put 
shortly. Sections 338 and 342 of the statute enact that 
all the statutory provisions relating to winding up shall, 
with certain exceptions, apply where an unregistered 
company is being wound up. One of the provisions not 
excepted is that the liquidator shall have power with 
the sanction of the Court or of the Committee of 
Inspection ‘to bring or defend any action or other legal 
proceeding in the name and on behalf of the company’.^ 

There seems, therefore, to be express legislative 
authority for the proposition that a foreign company, 
though a non-existent person according to general 
principles, is a competent party to legal proceedings 
instituted during the winding-up process. 

’ Lord Russell of Killowen and Lord Maugham agreeing with 
Clauson J. and Slesser and Roche LJJ.; Russian English Bank fdc. 

V. Baring Bros. W Co., [1936] A.C. 405. 

* Supra, p. 476. 

* Russian tjf English Bank (dc. v. Baring Bros, (d Co., supra. 

* S. 191 (i). 
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2. Effect in England of a foreign adjudication in 
bankruptcy 

Effect In considering the extent to which a foreign adjudi- 
cation (or some analogous process) operates in England 
statutes it is necessary to notice that adjudications in Scotland,^ 
Northern Ireland, ^ and the Irish Free Stated stand in a 
somewhat different position from those in other coun- 
tries, since they derive universal effect from imperial 
statutes.^ The title of a trustee appointed in any one of 
these countries extends, not only to the movables of the 
debtor, but also to his immovables, no matter where 
they may be situated. 

Extent With regard to adjudications in countries to which 
°trastee’s imperial statute applies, the question is whether the 
title status of a foreign trustee is so far recognized by English 
law that he acquires a title to the bankrupt’s property 
in England. Does the assignment of the bankrupt’s 
property which has been made to the trustee by the 
foreign law under which he has been appointed, entitle 
him to the English property, or is it necessary that there 
should be an independent adjudication in this country.? 
The laws of England and of North America are differ- 
ent on this matter. 

American The prevailing rule in America is that an assignment 
under a State insolvent law operates only upon property 
within that State, so that the title acquired by the trustee 
is of no avail against creditors who attach property 
under the law of another State where it is actually 
situated.® 

English The English Courts, on the other hand, have con- 
dJtriie'’of sistently applied the doctrine of universality, according 
univer- to which they hold that all movable property, no matter 

sality 

' Bankruptcy (Scotland) Act, 1913, s. 97. 

* Bankruptcy and Insolvency (Ireland) Act, 1857, ss. 267, 268. 

3 The Act cited in note 2 still applies to the Irish Free State. 

^ Dicey, p. 495, Rule 122. 

5 Security Trust Co, v. Dodd Mead Co, (Supreme Ct. U.S.A.), 
1 899 ; Lorenzen, 959. 
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where it may be situated at the time of the assignment 
by the foreign law, passes to the trustee.* Thus, the 
trustee can recover movables, including choses in action, 
found in England, and his title is not displaced if a 
creditor, after commencement of the bankruptcy, 
attaches property of the debtor by process of law in 
England. This doctrine is of ancient origin. In Solo- 
mons V, Ross^ in 1764, 

X & Co., Dutch merchants, were declared bankrupt on 
Jan. 2nd and Y was appointed curator of their property by the 
Chamber of Desolate Estates in Amsterdam. Previously, on 
Dec. 20th, Z, an English creditor of X & Co., had attached 
j([i,200 in the hands of A which was due from A to X & Co. 

In March, Z obtained judgment by default on the attachment, 
whereupon a writ of execution issued against A. Being 
unable to pay, A gave Z a promissory note for the amount of 
the judgment. In proceedings brought by the curator, Y, it 
was held that A must pay the 1,200 to Y, and that the 
execution creditor, Z, must surrender the promissory note to A. 

The question that arises is — what is meant by a Foreign 
‘foreign trustee ’ } The original rule probably was that, 
ror the doctrine or universality to apply, the trustee pointed in 
must be a person appointed by the lex domicilii of the 
debtor, ihe very principle, indeed, upon which the debtor is a 
doctrine was based found its justification in the concep- 
tion of domicil. The argument was that movable pro- 
perty, having no locality, was subject to the law of the 
owner’s domicil. Since a voluntary assignment valid 
according to the owner’s lex domicilii was effective every- 
where, it was said that an involuntary assignment under 
the bankrupt laws of that domicil must of necessity be 
equally effective.* The modern cases, however, estab- 
lish that a foreign trustee need not derive his title from 
the lex domicilii of the debtor in order to substantiate 
his claim to English movables. It is sufficient that the 

‘ Solomons v. Ross (1764), i H.Bl. 131 (N); Joliet v. Depontkieu 
(1769), I H.Bl. 132 (N) ;.///»«» V. Fumival i CM. &R. 277. 

* I H.Bl. 131 (N). * 81017,5.404. 
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debtor has been a party to the foreign proceedings in 
which the trustee was appointed,* In the case of In re 
Anderson 

A domiciled Englishman, who was entitled to a reversionary 
interest in English money, was adjudicated bankrupt in New 
Zealand in proceedings to which he was a party. By an over- 
sight, the reversionary interest was not disclosed in the New 
Zealand proceedings. Six years later the debtor was declared 
bankrupt in England. 

It was held that the New Zealand trustee, despite the 
fact that he was not appointed in the debtor’s domicil, 
was entitled to the reversionary interest as against the 
English trustee. 

‘Therefore, I think,* said Phillimore J., ‘upon principle and 
authority, that the adjudication in New Zealand, being a valid 
adjudication according to the law of New Zealand, passed the 
right to movable property of the bankrupt in any country to 
his official assignee in bankruptcy in New Zealand. If he had 
not been a party to the adjudication, if it had been made 
against him in his absence, other considerations might very 
well have applied.* 

English im> The principle of universality does not apply to 
movables immovables, but the English Court may, in the exercise 
of its discretionary jurisdiction, permit a foreign curator 
or trustee to sell land situated in England for the benefit 
of the bankrupt owner’s creditors.^ 

3. Efect of an English adjudication 

The Bankruptcy Act, 1914,^ provides that the pro- 
perty of a bankrupt upon adjudication shall pass to his 
trustee in bankruptcy, and by a later section,® ‘property’ 
is made to include: 

‘Money, goods, things in action, land, and every description 

* In re Davidson (1873), L.R, 15 Eq. 383; Inre Lawson's Trusts, 
[1896] I Ch. 175; In re Anderson, [1911] i K.B. 896; In re Craig, 
[1916] 86 L.J. (Ch.) 62; Bergerem v. Marsh, [1921] iji L.T. 264. 

* [1911] I K.B. 896. * In re Kooperman, [1928] W.N. loi. 

* S. 53. * S. 167. 
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of property whether real or personal and whether situate in 

England or elsewhere . . . 

With regard to the effect of such an adjudication in Effect in 
Scotland and Ireland, it is provided that any order made 
by an English Court of Bankruptcy shall be enforced und 
in Scotland and Ireland (including now the Irish Free 
State) in the same manner in all respects as if the order 
had been made by the Court required to enforce it.* 

Quite apart from the special cases of Scotland and Effect 
Ireland, it will be noticed that the Act expressly andJ.“®*(Y, 
deliberately attributes a very extensive effect to an 
English adjudication. Not only movables, but even 
immovables, belonging to the debtor, are to pass to 
the trustee ‘whether situate in England or elsewhere’. 
Despite the intention of the Act, however, it is obvious 
that a distinction must be drawn between countries 
forming part of the Dominions of the Crown and other 
foreign countries. 

With regard to the former, the judicial view is that British 
the Bankruptcy Act is an imperial statute which oper- 
ates to vest in the trustee all property that the debtor 
may own in any of the Dominions of the Crown.^ Not- 
withstanding the criticism of Westlake,^ this view 
would appear to represent the effect in law of the statute, 
for in theory, at any rate, it is undoubted that Parliament 
may pass an Act to bind all parts of the Empire, subject, 
however, to the power of repeal given by the Statute of 
Westminster, 1931, to Dominion Parliaments. 

The question, however, is for the most part of aca- Non- 
demic interest as regards non-British foreign countries. 
Whatever may have been the intention of the Legisla- countrie* 
ture in passing the Bankruptcy Act, it is clear that an 
English adjudication cannot of its own force have any 
effect upon property situated in, say, France or Ger- 
many. The effect can be only that which is permitted 

' S. 121. 

* Callender, Sykes Co. v. Colonial Secretary of Lagos, [1891] A.C. 

460, 467 ; a decision upon the Act of 1 869. * S. 1 37. 

4«i li 
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by the local law. It is true that if the debtor is present 
in England he may be compelled to render his foreign 
property available for the creditors, since the Act ex- 
pressly provides that: 

He shall execute such powers of attorney, conveyances, 
deeds, and instruments, and generally do all such acts and things 
in relation to his property ... a# may be reasonably required 
by the . . . trustees.* 

Nevertheless there is one type of case in which the 
operation upon foreign property of an adjudication 
becomes of great practical importance, and in which 
the theory that the Bankruptcy Act embraces property 
wherever situate demands consideration. This is where 
a creditor recovers payment abroad from a debtor who 
has previously been made bankrupt in England. Can 
the English Court make such a creditor disgorge what 
he has obtained ? It is clear that the Court is powerless 
if the creditor remains abroad, but what if he should be 
found in England 

In this • connexion one rule is clearly established, 
namely, that a creditor, whether an alien or a British 
subject, will not be allowed to prove in the English 
bankruptcy for any further debts unless he brings into 
hotchpot what he has already recovered abroad.* This 
was made clear by Lord Cairns in Ba>tco de Portugal v. 
Waddelh^ 

‘A person who, after having proved under a foreign bank- 
ruptcy, claims to prove in a bankruptcy of the same debtors in 
England, may do so; but he must do so upon the terms of 
bringing in, for the purpose of dividend, the sum which he has 
received abroad. As was said by Lord Eldon, < “It has been 
decided that a person cannot come in under an English com- 
mission without bringing into the common fund what he has 

' S. 22 (2). 

* Ex parte tVilson (1872), L.R. 7 Ch. 490; Banco dt Portugal v. 
Waddell {mo), L.R. 5 App. Qas. 161. 

* (1880), 5 App. Gis. at 167. 
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received abroad”; and Lord Eldon goes on to point out, what 
is obviously the case, that a creditor, because he happened 
personally to be in England, would not be obliged to bring this 
sum into the common fund — ^he might keep it if he liked — ^he 
might ignore the English bankruptcy proceeding altogether 
if he pleased; but if he did not ignore it, if he sought to take 
advantage of it . . ., then, on the principle that he who asks 
for equity must do equity, he must bring into the common 
fund that which he had already received in respect of the 
obligations of the same debtors.’ 

So far the law is clear. The difficult question remains, Position 
however, whether a creditor who has obtained payment 
abroad, whether by action or not, and who does not seek no p»rt in 
to participate in the English bankruptcy, can be made 
to disgor|[e what he has recovered, on the ground that ^ 
he has diminished the fund available for the general 
body of creditors. In the passage cited above, Lord 
Cairns, ostensibly quoting Lord Eldon, intimated that 
no such action would lie against the creditor, but it is 
doubtful whether he correctly interpreted the view of 
Lord Eldon. That learned judge admitted that the 
creditor could not be compelled to f rove in the English 
bankruptcy, but he went on to observe that whether the 
trustee could ‘by law in another form’, get the property 
out of the creditor’s hands was a different question. 

There are three cases, all decided between 1791 and sm^. 
1795, which the issue was raised. These are SiU v. 
fVorswick'y^ Hunter y. Potts and Phillips v. Hunter? 

In Sill V. IV irswici^ X, a domiciled Englishman, was adj udi- 
cated bankrupt at Lancaster, Sill being appointed trustee. 
Worswick, another domiciled Englishman, after and with full 
knowledge of the bankruptcy, made an affidavit before the 
Mayor of Lancaster of X’s indebtedness to him, and on the 
strength of this brought an action in the British West Indies 
against a person who held certain moneys of X, and recovered 
in full the debt which was due to him from X. 

' (1791), I H.BI.665. * (1791), 4T.R. 182. 

^ 0795 )* 2 H'Bh 402. 
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It was held that the trustee could recover the amount in 
an action for money had and received. . 

Basis of the The greater part of Lord Loughborough’s judgment 

waslhe occupied With showing that, since movable property 
English is subject to the lex domicilii of the owner, an adjudi- 
the made in the country of that domicil embraces 

creditor property in any part of the world. This principle does 
not carry us far, for the problem is to discover the cir- 
cumstances in which a creditor who has acted in dis- 
regard of it can be compelled to disgorge. Upon this, 
which is the sole issue of the case, the learned judge lays 
down a proposition which, he says, is too clear to require 
any discussion, namely, that a creditor, resident in Eng- 
land and therefore subject to the jurisdiction of the 
English Court, cannot avail himself of a process which 
he has commenced in England so as to retain his debt 
against the trustee. 

The facts which make it difficult to extract a general 
principle from this decision are that the diligent creditor 
started his proceedings for recovery in England, and 
also that the place of final recovery was within the domi- 
nions of the Crown. The crucial factor was the English 
residence of the creditor. Had he been resident in the 
West Indies, Lord Loughborough clearly intimated 
that the trustee would have had no right of action. 

T do not wish to have it understood that it follows as a 
consequence from the opinion I am now giving (I rather think 
that the contrary would be the consequence of the reasoning 
I am now using) that a creditor in that country, not subject 
to the bankrupt laws nor affected by them, obtaining payment 
of his debt, and afterwards coming over to this country, would 
be liable to refund that debt.’ 

This seems to have been decided in Waring v. Knight.' 
In Hunter v. IPotts 

lluHttr V. The creditor and the bankrupt were both resident in Eng- 

Totti also land. After the bankruptcy and with knowledge of it, the 

based upon 

Kiidcnce ‘ Sec2H.Bl.413. * (i79I),4T.R. 182. 
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creditor instructed his attorney in America to attach the effects 
of the bankrupt in Rhode Island. The attorney attached in 
the regular way certain money in the hands of X which was 
due to the bankrupt, and later obtained in the Court of 
Common Pleas at Rhode Island judgment against the bank- 
rupt for ^£496 1 25 . 9^?., which sum he remitted to the creditor 
in England. 

The King’s Bench held that the trustee was entitled to 
recover this sum in an action for money had and received. 

Lord Kenyon, in delivering the judgment of the Court, 
is at pains to demonstrate why the English adjudication 
must pass the property in Rhode Island to the trustee, 
but the true ground of the decision is indicated in the 
following sentence: 

‘For it must be remembered that during the progress of this 
business all these parties resided in England; that the defendant, 
knowing of the commission and of the assignment, in order 
to gain a priority, transmitted an affidavit to Rhode Island 
to obtain an attachment of the bankrupt’s property there, in 
violation of the rights of the rest of the creditors, which were 
then vested; but such an attempt cannot be sanctioned in a 
Court of Law.’ 

The head-note to the report of Phillips v. Hunter^ is vhiWps 
as follows : 

‘A, B, and C, being partners in trade in England, A and B All parties 
reside in England and C goes to a foreign country for the subject to 
purpose of managing the concerns of the house in that country. ** 

D is also resident in England, where a debt is contracted by D 
to A, B, and C. D becomes insolvent, and C knowing that 
D has stopped payment, and after a commission of bankruptcy 
has in fact issued against D, attaches in the names of himself 
and his partners a debt due to D in the foreign country by 
legal process, and obtains payment of it under judgment of a 
Court of justice of that country.’ 

On these facts the Exchequer Chamber held by six 
judgments to one, there being a trenchant dissenting 
judgment by Eyre C J., that the English trustee was 

* (1795), 2 H.Bl. 402. 
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entitled to recover the money in an action against A, B, 
and C for money had and received. The gist of the 
judgments of the majority is deducible from the follow- 
ing sentences 

‘It must be remembered that ... the bankrupts were Eng- 
lish traders, that the defendants' were partners in an English 
house, that the debt from the bankrupts to the defendants was 
contracted in England, that the bankrupts as well as the de- 
fendants were resident in England, and that C, who must also 
be taken to be an English subject, went from this kingdom to 
America, for the special and temporary purpose of transacting 
business for the English house in which he continued to be 
a partner. Ail these facts appearing . . . this case must be 
argued as arising between English subjects upon English pro- 
perty. . . . When the debt, therefore, was contracted, all the 
parties were as much subject to the bankrupt laws as to the 
other laws of England under which they lived.’ 

In a later part of the judgment it is said that if a debtor’s 
foreign property could be obtained by a creditor going 
from hence for that purpose^ the result would be damaging 
to the credit of the debtor in England. 
wh»t It is now necessary to ascertain what rule is deducible 
18 the from these cases. The views of the text-book writers 
principle? may first be noticed. 

Piggott’t Piggott* makes the rule depend upon the nationality 
of the creditor. A foreigner is not liable to repay what 
he has recovered, but an Englishman holds the money 
to the use of the trustee. This distinction would seem 
to be untenable. Nationality is of little consequence 
in solving matters of private law that fall within the 
province of Private International Law, and there are 
circumstances as, for instance, where a British subject 
has lived and traded abroad for the greater part of his 
life, in which it would be absurd to make liability depend 
upon the accident of a man’s birthplace.^ 

* pp. 404-5. * Foreign Judgments, and ed., p. 33a. 

^ Sec also the crushing remarks of Eyre C.J. in Phillips v. Hunter, 
supra, at p. 41 1. 
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Westlake* says that a creditor is fiable to refund if he weituke’i 
is a British subject, or domiciled in England, or if he 
must be regarded as English because the debt is owed 
to a house of business in England of which he is a 
member; otherwise the successful creditor may retain 
what he has recovered. It is submitted that to state the 
rule in this cumbrous fashion is to lose sight of the 
simple principle that underlies the only decisions that 
are relevant to the matter. 

Dicey makes two statements.^ pice/i 

He first says that if the creditor has recovered the 
property under the judgment of a foreign Court de- 
livered with knowledge of the English bankruptcy, no 
action will lie in England at the instance of the trustee, 
because, in accordance with the general rules applicable 
to foreign judgments a title so acquired is regarded as 
valid by English Courts. To make liability depend in 
this way upon whether the creditor brought an action 
abroad or obtained payment in some other way would 
not appear to be sound. The judgment, no doubt, is 
valid between the parties., but the question is whether the 
amount recovered, and properly recovered so far as the 
foreign defendant is concerned, is not held to the use 
of the English trustee.^ 

Secondly, Dicey deals with the case where a creditor 
recovers property abroad without legal process, or by 
legal process though without notice of the bankruptcy. 

He submits that the true criterion Jiere should be 
whether or not the foreign law recognizes the title of 
the English trustee. If it does not do so, the creditor 
cannot be made to refund, even though he is a British 
subject. This view would seem to be open to the same True 
objection as the first. 

It is submitted that the true principle deducible from !iJh«her 
the authorities is a very simple one, nam'ely, is the 
creditor subject to the English bankruptcy law or is he Engn'h** 


‘ Ss. 142-3. * pp. 372-3. 

2 Phillips V. Hunter (1795), 2 H.BI. 402, at p. 408. 
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not? If, he is subject to the jurisdiction of the English 
Court of Bankruptcy, he is liable to refund what he has 
recovered- abroad; if not subject to that jurisdiction he 
is immune from liability, unless of course he seeks to 
prove in the bankruptcy. But though the principle sub- 
mitted is a simple one, its defect perhaps is the difficulty 
of defining with precision what is meant by subjection 
to the English bankruptcy jurisdiction. According to 
the doctrine of effectiveness, jurisdiction can in general 
be exercised against any person upon whom, owing to 
his presence in England, a writ of summons can be 
served. It may be asked, therefore, whether a creditor, 
who has obtained payment in full abroad of a debt due 
to him from an English bankrupt and who is at the 
moment in England, can be sued for refundment by 
the trustee on the ground that his presence here renders 
him amenable to the jurisdiction. This argument is 
untenable. It is bankruptcy jurisdiction, not jurisdic- 
tion in general, that has to be considered. It is the time 
of receipt of payment, not the time of the action for 
refundment, that is material. If bankruptcy jurisdic- 
tion cannot be exercised against a debtor^ despite his 
presence in England, unless one of the conditions 
specified in section 4 (i) {d) of the Act* is true of him, 
it would seem to follow that the jurisdiction cannot be 
exercised against a creditor unless the same conditions 
are applicable to him at the time when he receives the 
payment. Logically, it is difficult to believe that the 
Court possesses a wider jurisdiction over a creditor 
than over a debtor against whom an adjudication order 
is sought. 

4. Administration in bankruptcy 

Lac fori We have already noticed that a foreigner is entitled 

governs jq prove in an English bankruptcy even though the debt 
which he claims was contracted abroad. He is, how- 
ever, in exactly the same position as English creditors 

' Supra, p. 470. 
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with regard to all matters that concern the administra- 
tion of the estate. The duty of the trustee is to distri- 
bute the estate among all creditors, whether English or 
foreign, but all questions arising in connexion with the 
distribution fall to be decided by English law as being the 
lex fori. The law which distributes the assets must neces- 
sarily regulate the manner and course cf distribution. 

Thus, whether a debt is admissible of proof,* whether Examples 
a creditor of a partnership can prove against the sepa- 
rate estate of an individual partner,* whether a foreign 
creditor who proves in the bankruptcy can be compelled 
to restore property which he has improperly obtained 
from the debtor,^ and questions of priority of pay- 
ment,+ are all matters that must be governed by the 
lex fori. 

5. Discharge 

Since the effect of a discharge in bankruptcy is to free 
the debtor from liabilities incurred prior to the order of 
discharge, it is important to know whether a discharge 
in one country is an effective plea in another. Where 
must the order of discharge be made in order to have 
universal effect? The answer that English law makes 
to this question depends upon whether or not the order 
is made under the provisions of an imperial statute. 

If the bankruptcy occurs in England,® Ireland,® or Effect of 
Scotland,^ any order of discharge that is made prevails 
throughout the Dominions of the Crown, no matter dominions 
what may be the proper law of the transaction under 
which the cause of action arose.® 

‘Where the discharge’, said Bo\'ill C.J., 'is created by the 

• Ex parte Melboum (,i 870), L.R. 6 Ch. 64. 

* Rr;V/f»Wv. JW/7/fr(i8i7),3 Mer. 279; cp. In re Doetsch,\\%<)()\ 

2 Ch. 836. 

* Ex parte Robertson (1875), L.R. 20 Eq. 733; supra, pp. 483-8. 

♦ Thurbum v. Steward (1871), L.R. 3 P.C. 478. 

^ Bankruptcy Act, 1914. 

® Bankruptcy and Insolvency (Ireland) Act, 1857. 

’ Bankruptcy (Scotland) Act, 1913. * Dicey, p. 508. 
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legislature or laws of a country which has a paramount juris- 
diction over another country in which the debt or liability 
arose, or by the legislature or laws which govern the tribunal 
in which the question is to be decided, such a discharge may 
be effectual in both countries in the one case, or in proceedings 
before the tribunal in the other case. This is only consistent 
with justice in the case of bankruptcy, as the debtor is thereby 
deprived of the whole of his property wherever it may be 
situate, subject to the special laws of any particular country 
which may be able to assert a jurisdiction over it.’* 

Effect of Where, however, no imperial statute is applicable, as 
for example where a debtor is discharged in France, 
foreign everything depends upon the forum of the obligation.* 
countries j£ order of discharge is made under that law which 
is the proper law governing the debt or other liability 
in question, it is effective in Finland;* if made under 
DiKhsrge any other law, it is ineffective in England.^ A discharge 
n^^under proper law is a discharge everywhere. Thus in 

the proper Gardiner v. Houghton'.^ 

obligetion It was pleaded to an action for money had and received that 
the debt was contracted in Victoria while the defendant was 
resident there, and that he was subsequently discharged from 
the debt under the insolvency laws of that colony. The repli- 
cation to the plea was that w'hen the debt was contracted the 
plaintiff was resident at Liverpool; and that defendant was 
now resident in England, and that the debt ought to have been 
paid in England. 

It was held that the replication showed no answer, for 
it admitted that the contract was made in Victoria and 
it did not aver that the debt was payable only in Eng- 
land. In other words, it did not disprove that Victorian 
law was the proper law of the debt. 

Discharge That a discharge under some law other than the 

ineffective 

ifnotmadc * Ellis V. McHenry (1871), L.R, 6 C.P. 228, 234-5; 
under the authorities there cited. 
properUw » Wesdakc, S. 240. 

^ Ellis V. McHenry^ supra^ at p. 234 and authorities there cited. 

^ Gibbs V. SocUU Industrielle (1890), 25 Q.B.D. 399; Smith v. 
Buchanan (1800), i East 6. 5 (1862), 2 B. & S. 743. 
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proper law is devoid of extra-territorial effect is well 
illustrated by Gibbs £5? Son v. SocUte Industrielle.^ 

In that case the defendants, a French company, made a 
contract through their London broker for the purchase of 
copper from the plaintiffs, London merchants. The contract, 
besides being made in London, was expressed to be subject to 
the rules of the London Metal Exchange; delivery was to be 
at Liverpool; and payment was to be made in cash in London. 

It was therefore an English contract. In an action brought for 
non-acceptance of the copper, the defendants pleaded that by 
a judgment of a French Court they had been pronounced to 
be in judicial liquidation. Assuming that by French law this 
pronouncement discharged the defendants from all liability 
under the contract, the question was whether it had the same 
effect in England so as to bar the plaintiffs right to sue here. 

The argument for the defendants was based on the 
French domicil of the company. It was said that when 
a debtor is domiciled in a foreign country and made 
bankrupt there, then any rule of the foreign bankruptcy 
law which prevents actions from being maintained 
against the debtor is recognized in England. This 
argument did not prevail and judgment was entered for 
the plaintiffs. Lord Esher, after pointing out that a 
contract is governed by its proper law, dealt as follows 
with the contention that the lex domicilii ought to be 
regarded:^ 

‘The law invoked is not a law of the country to which the 
contract belongs, or one by which the contracting parties 
can be taken to have agreed to be bound; it is the law of another 
country by which they have not agreed to be bound. As Lord 
Kenyon said in Smith v. Buchanan^^ it is sought to bind the 
plaintiffe by a law with which they have nothing to do, and 
to which they have not given any assent either express or 
implied.* 

II. ASSIGNMENT ON MARRIAGE 

The problem that confronts us here is to ascertain Problem 
what system of law regulates the rights of a husband J^cuited 
* (1890), 25 Q.B.D. 399. ^ At p. 406. ’ (1800), I East 6. 
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and wife in the movable property which either of them 
may possess at the time of marriage or may acquire 
afterwards. Important consequences may ensue accord- 
ing as this or that law is chosen. For instance, the result 
of choosing one particular legal system may be that 
the property of the wife passes entirely to the husband, 
as was substantially the case in England prior to 1883. 
Again, if an Englishwoman marries a Frenchman and 
French law is regarded as the governing system, it may 
be that the parties become subject to communauti des 
biens, with the result that the wife’s right of disposal is 
seriously affected. 

Division The rules dealing with the subject vary according as 
subject parties have married with or without a marriage 
settlement or other similar contract. 

(i) Where there is no contract 

Law of The governing law in this case with regard both to 
monui property possessed at the time of marriage and property 
domicil acquired later is the law of the matrimonial domicil.* 
governs Liudley L.J. : 

‘It is not necessary to cite authorities to show that it is 
now settled that, according to international law as understood 
and administered in England, the effect of marriage upon the 
movable property of spouses depends (in the absence of any 
contract) on the domicil of the husband in the English sense.’* 

Matrimonial domicil means the domicil of the husband 
at the time of the marriage. It has been suggested, 
however, that it also includes some other country in 
which the parties intend to establish their permanent 
matrimonial residence, provided that they give effect to 
their intention by actual removal within a reasonable 
time.3 The better opinion is that this suggestion is 

* Sawer v. Siute (1792), i Anstr. 63; Foote, p. 348; Story, s. 186; 
Dicey, Rule 185; Westlake, s. 36. 

* In re Martin, Loustalan v. Loiutalan, [1900] P. 21 1, 233. 

* Westlake, s. 36; In re Martin, Loustalan v. Loustalan, [1900] P. 
at 239; Dicey, p. 598; YL.J^ zxvii. 49. 
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unsound, since it conflicts with the undoubted principle 
that domicil cannot be acquired merely animoy but only 
facto et animo. 

If the original matrimonial domicil is abandoned Subsequent 
after the marriage, then the proprietary rights of the 
spouses are governed by the law of the new domicil. 

The leading authority for this rule is Lashley v. Hogy^ 
where the facts were as follows : 

Hog, a native of Scotland, married an English lady at a time 
when he was domiciled in England. There was no marriage 
settlement. After living fifteen years in England the parties 
acquired a domicil in Scotland. Hog survived his wife and 
died in 1789. After his death, his daughter, Mrs. Lashley, 
brought an action in the Scottish Court claiming as the repre- 
sentative of her mother a share in her father’s movable pro- 
perty which, according to the then law of Scotland, was held 
in community by her father and mother. The basis of her 
claim was that, upon the change of domicil from England to 
Scotland, her father’s proprietary rights were governed by the 
Scottish rule of community. 

Judgment was given by the House of Lords in Mrs. 
Lashley’s favour. Lord Eldon holding that the Scottish 
rule applied to all movable property which Hog 
possessed while he was domiciled in Scotland.^ 

As Dicey observes,^ the most important application importance 
of this rule, that the proprietary rights or spouses 
change with a change or domicil, is in connexion with ofwuu 
wills. In some countries, such as Holland, a testator’s 
power of disposal is restricted, in that his wife and 
children are entitled by law to a certain proportion of 
his property, as being their legitimate portion. In other 
countries, such as England, a testator’s power of dis- 
position is unrestricted, his wife and children not being 
entitled as of right to anything. If, therefore, a testator 
with a Dutch domicil makes a will which, in disregard 

’ (1804), 4 Paton 581. 

* See now the Married Women’s Property (Scotland) Act, 1920, 

J p. 767. 


s. 7. 
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of his wife’s legal rights, leaves the whole of his property 
to a stranger, and later acquires a domicil in England 
where he dies, the disposition takes effect to its full 
extent.* The change to a new lex domicilii deprives 
the wife of her proprietary right and correspondingly 
increases the amount of property at the husband’s 
disposal. In the reverse case of a change of domicil 
from England to Holland the disposable property is 
diminished. 

(ii) Where there is a contract 

An express Where the parties have made an express contract by 
contract which they purport to determine the rights that each 
*despUe shall have in the movable property of the other, the rule 
'***domie*li contract continues to govern their rights, not 

only , in the matrimonial domicil, but also in any other 
country where they may obtain a new domicil.* Where 
a contract governs the distribution of property, it must 
be recognized no matter where it is put in suit.* 

‘It is universally admitted’, said Lord Brampton, ‘that 
where, upon marriage, a marriage contract or settlement is 
made regulating the property of the spouses, such contract or 
settlement shall have effect given to its provisions wherever the 
spouses may afterwards be domiciled.’^ 

Thus in Anstrutherv.Adair^ it was held that a domiciled 
Scotsman, who was entitled under a Scottish marriage 
settlement to any property that his wife might obtain 
during coverture, had an absolute claim to a sum of 
money falling due to the wife in England, even though 
by English law he would have been liable in equity to 
execute a settlement of the money. 

* See In re Grees, [1915] i Ch. 57a. 

* Anstrutkern. Adair 2 My. & K. $ 1 3 ; Este v. Smyth (i 8 $4), 
18 Beav. 112; In re Fitzgerald, [1904] i Ch. 5735 Story, s. 143; 
Dicey, Rule 184; Montgomery v. Zarifi, [1919] L.J. P.C. 20. 

* Duncann. Cannan 18 Beav. 128, 142. 

* De Nieols v. Curlier, [1900] A.C. 21, 46. 

* (1834) 2 My. & K. 513; and see In re Fitzgerald, [1904] i Ch. 
573 . 596- 
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This rule, as appears from the leading case of De Doctrine 
Nicols V. Curlier^^ applies, not only where the contract •• 
is expressed, but also where it is implied. It is rnostcm^cti 
important to appreciate the true ground of that decision. 

The facts were as follows : 

The husband and wife, F rench both by nationality and by 
domicil, were married at Paris in 1854, without making an 
express contract as to their proprietary rights. Their property, 
both present and future, thus became subject by French law 
to the system known as communauti des biens. In 1 863 they 
came to England with a capital of about ^^400, and set up 
a small restaurant in London which ultimately developed into 
the Cafe Royal, Regent Street. The husband died domiciled 
in England, possessing a fortune of ;^6oo,ooo which comprised 
both movables and immovables. He made a will disposing of 
his property as if he were sole owner. His widow claimed that 
share of the movable estate* to which she was entitled under 
the French law of community. 

The House of Lords gave judgment in favour of the 
widow. The ratio decidendi was the implicit contractual 
obligation to which the parties necessarily became sub- 
ject by French law. The rule of French law is that a 
husband and wife who marry without an express con- 
tract as to property, stand in precisely the same legal 
position as if they had formally agreed to adopt the 
system of community. Had there been such an agree- 
ment, there could be no doubt that the contract would 
continue binding after the change of domicil to Eng- 
land, and the mere fact that the parties failed to make 
a formal contract could not affect their legal position. 

In the words of Lord Macnaghten : 

‘But if there is a valid compact between spouses as to their 
property, whether it be constituted by the law of the land or 
by convention between the parties, it is difficult to see how 
that compact can be nullified or blotted out merely by a change 

‘ [1898] t Ch. 403; reversed, t*®9®] * reversal reversed, 

[1900] A.C. ai. 

* With regard to the immovable part of the estate see infra, p. $67. 
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of domicil. Why should the obligations of the marriage law, 
under which the parties contracted matrimony, equivalent 
according to the law of that country where the marriage was 
celebrated to an express contract, lose their force and effect 
when the parties become domiciled in another country 

The difference between this case and Lashley v. Hog^^ 
is that in Lashley v. Hog there was no contract implied 
by English law from the mere fact of marriage giving 
the wife any proprietary rights in the husband’s pro- 
perty. If any contract is to be implied from the bare fact 
of contracting matrimony in England, it is that the 
wife’s right of succession shall depend upon the law 
of the country where the husband dies domiciled. By 
French law a wife acquires upon marriage in certain 
circumstances a vested right to property, by English 
law she acquires no such right in the absence of an 
express contract.^ 

Contract It is established, then, by the above cases that the 
proprietary relations of the spouses are regulated by 
to proper tile contract. A contract, however, may contain terms 
upesumtd which Vary in effect according to the particular legal 
to be law of system by which they are tested, as, for instance, where 
mmui ^ clause is valid by the law of the country which is both 
domicil the matrimonial domicil and the place of contracting, 
but void by the law of the place where the parties sub- 
sequently become domiciled. It is necessary, therefore, 
to decide what particular legal system shall govern the 
contract. The rule is that this contract, like all other 
species of contracts, is governed by the proper law, i.e. 
the law with which it is most nearly connected/ 
Presump- The presumption is that the parties intended to adopt 
**butuWe matrimonial domicil, but it is a presump- 

tion which will be rebutted if an intention to contract 
with reference to some other legal system can be de- 

* At p. 33. * Supra, p. 493. * Foote, p. 355. 

^ In re Fitzgerald^ Surmanv, Fitzgerald^ [1904] i Ch. \ In re 
BankeSy [1902] 2 Ch. 333; Chamberlain v. Napier 15 Ch. D, 
614. 



ASSIGNMENT ON MARRIAGE 497 

duced from the circumstances.* In the case of In re 
Fitxgeraidy Surman v. Fitxgeraldl^ the facts were as 
follows : 

Upon a marriage in Scotland between a domiciled English- 
man and a domiciled Scotsw’oman, a marriage settlement was 
made in Scotland in Scottish form dealing with the wife’s 
property. Most of the trustees were domiciled Englishmen. 
The settlement provided that the husband, if he survived his 
wife, should take an alimentary life interest in the property. 
An alimentary interest in Scottish law means one which can 
neither be alienated by the life tenant nor seized in execution 
by his creditors. Such an interest is void by English law. The 
husband survived his wife, having mortgaged his life interest 
to English creditors. The question to be decided was whether 
the creditors were entitled to satisfaction out of the life interest. 

The answer to this question depended upon whether 
the settlement was to be construed according to English 
law, which was the law of the matrimonial domicil, or 
according to the law of Scotland. It was held by a 
majority of the Court of Appeal that Scottish law must 
govern, since it was to that law that the parties intended 
to submit themselves. Cozens Hardy L.J. said: 

‘As a general rule the law of the matrimonial domicil is 
applicable to a contract in consideration of marriage. But this 
is not an absolute rule. It yields to an express intention that 
some other law shall apply. ... It is not necessary that there 
should be an express stipulation. It is sufficient if the Court 
arrives at the conclusion that the parties in fact contracted with 
reference to some law other than that of the matrimonial 
domicil. 

Vaughan Williams L.J. said: 

‘It is the intention of the parties, gathered from the terms 
and circumstances of the contract, which determines the law 
which governs it, and in my judgment the Scotch form of this 
contract, coupled with the fact that Miss Lockhart, at the 
time of the marriage, was a domiciled Scotswoman, and that 
the property, the subject of settlement, came from her family, 

* In re Fitxgeraldy supra, ^ At p. ^88. 

K k 
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is sufficient to displace the prima facie presumption that the law 
of the matrimonial domicil is to govern the contract.’* 

Of course, the English Court will not enforce a 
foreign law which conflicts with public policy or good 
morals as understood in England. This point was taken 
in the above case, but the Court of Appeal held that 
there was nothing immoral or opposed to public inter- 
ests in the Scottish rule that an inalienable life interest 
may be ^iven to a man. 

inrt A striking illustration of the rule that a marriage 
Sanies settlement is governed by the law with which it is most 
closely connected is furnished by the case of In re 
Bankes^^ where the facts were as follows : 

A domiciled Englishwoman and a domiciled Italian, having 
become engaged to be married, executed in Italy a marriage 
settlement in English form, by which ;^3,000 was limited to 
the lady for life for her separate use without power of antici- 
pation, then to her husband for life if he survived, and then to 
the children of the marriage. In legal proceedings that later 
occurred in England, one question that fell to be decided was 
whether the settlement was governed by English or by Italian 
law. There was evidence that the settlement was void by 
Italian law, because it was not executed before a notary and 
because it altered the order of succession under that law. 

Buckley J. had no hesitation in deciding in favour of 
English law. Not only was the settlor English, the 
property English, and the contract in English form, but 
also the contract was one which unless governed by 
English law ‘might have been put behind the fire the 
moment it was executed, because in Italian law it had 
no effect at all’. 

What Uw A point that has not been raised in the foregoing dis- 
form of formal validity of these marriage contracts 

eontraet.* relating to property. The rule that the contract regu- 
lates the proprietary interests of the spouses throughout 
their married life presupposes a contract that is formally 
valid. But what is the appropriate legal system which 
* At p. 594. * [* 90 *] * Ch. 333. 
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determines the forms and solemnities that such a con- 
tract must observe ? If, for instance, an Englishwoman 
marries a man domiciled in one of those continental 
countries where such a contract is void unless made 
by notarial act, and she wishes to make a settlement 
with ordinary English limitations, it is important to 
know whether the English or the foreign form must be 
followed. The proper course is to execute the settle- 
ment as an English deed and then to re-execute it as a 
notarial act, but if this is not done a difficult question 
arises. If the deed is executed in the foreign country it 
neglects the forms required by the lex loci contractus \ if 
in England, it requires the parties to act under a trans- 
action which is void of effect by the law of the matri- 
monial domicil.^ 

Although the traditional view is that a contract must Form of 
observe the forms required by the lex loci contractus^ we 
have already advanced the suggestion that formalities, 
like essential validity, are governed by the proper law.* 

The form required by the lex loci contractus is sufficient 
but not essential. The English cases would clearly 
appear to show that in the case of marriage contracts 
relating to property it is sufficient to adopt the formali- 
ties of the proper law. 

The exact point arose in Van Grutten v. DighyJ t'o” 

Prior to a marriage between an Englishwoman and a domiciled v. Digiy 
F renchman, a deed of settlement in the English form and con- 
taining the usual English limitations was executed at Dun- 
kerque. The settlement was wholly void by F rench law, since 
it had not been executed before a notary public. Five years 
later the husband filed a bill in Chancery claiming that, owing to 
the formal invalidity of the contract by F rench law, the settled 
property was subject to the doctrine of community of goods. 

Lord Romilly held, however, that the contract was 
binding upon both parties. 

*I hold it to be the law of this country,’ he said, ‘that if 

* Westlake, pp. 77-8. * Supra, pp. 243-8. 

* fi862), 31 Beav. 561. 
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a foreigner and Englishwoman make an express contract 
previous to marriage, and if on the faith of that contract the 
marriage afterwards takes place, and if the contract relates to 
the regulation of property within the jurisdiction and subject 
to the laws of this country, then, and in that case, this Court 
will administer the law on the subject as if the whole matter 
were to be regulated by English law.’* 

In addition to the case of In re BankeSy which we have 
already noticed,^ there are other decisions to the same 
efFect.3 


III. ASSIGNMENT ON DEATH 

English The modern legal systems that have originated in 
trtrin'fcr E**g^ish law differ fundamentally from those in which 
of property the doctrincs of Roman law prevail, with regard to the 
on death procedure by which property is administered after the 
death of its owner."* In England the only person en- 
titled to deal with the property is he to whom a grant 
has been made by some public authority. This grant of 
the right of administration is made, according to the 
circumstances, either to an executor or an administrator. 
It is made to: 

an executor, when some person has been appointed as such by 
the will; or to 

an administrator cum testamento annexOy when a will has 
omitted to appoint an executor, or when the appointment 
fails, as, for instance, by the death or renunciation of the 
executor; or to 

an administrator, when the deceased has died intestate. 

The executors and administrators, or, to use a compre- 
hensive expression, the personal representatives, be- 
come subject to two distinct duties. First, they must 
clear the estate of liabilities by the payment of funeral 
expenses and debts; secondly, they must distribute the 

* At p. 567. * Supra, p. 498. 

» Watts V. Shrimpton (1855), ai Beav. 97; In re Barnard, Barnard 
V. WAite (iSSj), 56 L.T. 9. 

♦ Westlake, pp. 107-8. 
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residue of the estate among the beneficiaries according 
to the limitations of the will or the rules of intestacy. 

These two functions, debt administration and beneficial 
distribution, are governed by different principles of 
Private International Law. 

On the Continent, however, in the rare case where Con- 
personal representatives are 
functions are generally of a 
different from those of their ] 
general continental rule is that the entire property of a 
deceased person passes directly to his heirs, testate or 
intestate, or to his universal legatee, subject, of course, 
to their acceptance. In accordance with the maxim, 
hereditas est successio in universum ius quod defunctus 
habuit^ these successors, broadly speaking, continue the 
existence of their predecessor.^- For instance, unless 
they accept the inheritance with the benefit of an inven- 
tory, their liability for the debts of the deceased is not 
limited to the assets but is enforceable against their 
private property. 

Thus, the striking difference between English and English 
continental practice is, that in the latter case the pro- 
perty passes on death directly to the successor, but that for assets 
in England it cannot be dealt with by any one without a 
public grant. It is important, however, to observe at 
once that the automatic transfer recognized by conti- 
nental systems of law can have no operation upon pro- 
perty of the deceased situated in England. Succession 
to movables is governed by the lex domicilii of the 
deceased, but, no matter what that domicil may be, 
nobody can rightfully and effectually obtain possession 
of movable property situated in England unless he 

* See, for example, In re AchiUopouks, [1928] i Ch. 433, 435. 

^ Distinguish the English personal representative, who strictly speak- 
ing does not represent the deceased at all. ‘He claims what is termed 
the glam caduca, not the acorn on the tree, but the acorn which has 
fallen on to the ground from the tree’; per Kekewich J., In re Barnett's 
Trusts, [1902] I Ch. 847, 857. 


Lppointed, their duties and 
supervisory nature widely 
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gets an English grant of probate or administration.* 
Authority to administer English assets requires with- 
out exception an English grant. 

I . Administration of assets 

Theprob- English law ordains, as we have seen, that the only 
person who is entitled to deal in any way with the 
property of a deceased person is he to whom a grant 
of probate or letters of administration has been made. 
Such a grantee comes under a duty to administer the 
estate, i.e. broadly speaking to pay all debts and then 
to distribute the surplus assets among the beneficiaries. 
In certain foreign countries the position is filled and 
these duties performed by the heir or universal suc- 
cessor. For the sake of brevity we will refer in the 
following pages to any one of these persons — executor, 
administrator, or universal successor — ^as the adminis- 
trator. The main problem that concerns us here is the 
position of an administrator as regards his title to 
property belonging to the deceased, and his right to sue 
or his liability to be sued in respect of obligations con- 
cerning the deceased. First, however, we must speak of 
the jurisdiction of the English Court to grant adminis- 
tration. 

(i) Jurisdiction of English Court to grant probate or ad- 
ministration. 

Juris- One of the cardinal rules of Private International 
de^nds! Law, as we shall see later, is that the movable property 
not on of a deceased person, so far as concerns either testate 
'*but ra intestate succession, is regulated by the law of that 
existence country in which he died domiciled. It might be 
°*8ntt thought, therefore, that the Courts of that domicil have 
jurisdiction to make a grant of administration, merely 
on the ground of domicil, and regardless of whether 

* New York Breweries Co. v. A.-G., [1899] A.C. 62. It should be 
noted, however, that an executor derives his title from the will, not from 
the grant of probate. 
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there are assets actually within the jurisdiction. Theo- 
retically this theory is tenable, but there are two facts 
which militate against its application. 

First, such a grant would be ineffective if there were 
no assets within the jurisdiction. 

Secondly, the jurisdiction of the old ecclesiastical 
Courts, of which the modern Court of Probate is the 
successor, was universally founded upon the presence 
within the jurisdiction of movables belonging to the 
deceased. 

The rule, in fact, for many years was that an English 
Court would grant administration only if there was 
property in England,* but it has now been enacted that: 

The High Court shall have jurisdiction to make a grant 

of probate or administration in respect of a deceased person 

notwithstanding that the deceased person left no estate.* 

Except in the case of tangible movables there may be How 
some difficulty in establishing the situation of property, 0/ ««« 
especially in the case of choses in action such as debts JctcrmincJ 
and shares. For the purposes of jurisdiction to make a 
grant of probate or administration, however, it has long 
been settled with respect to choses in action and titles 
to property, that judgment debts are assets where the 
judgment is recorded; leases, where the land lies; 
specialty debts, where the instrument happens to be; 
and simple contract debts, where the debtor resides at 
the time of the testator’s death.* Securities, such as 
bonds, promissory notes, and bills of exchange which 
are transferable by delivery only, are assets if situated 
in England.* A share of stock, transferable only by 
registration, is situated, not in the place where the cer- 
tificates happen to be, but in the country where regis- 

* Evans v. Burrell (1859), 28 L.J. P. & M. 82; /» the Goods of 
Tucker (1864), 34 L.J. P. & M. 180; Dicey, Rule 76. 

* Administration of Justice Act, 1932, s. 2 (i). 

* A.-G. V. Bouwens 4 M. & W. 171, i9i,^rLord Abingcr. 

* fTinans v. A.-G. (No. 2), [1910] A.C. 27. 
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tration must be effected, i.e. generally, in the country 
where the company is incorporated.* 

To whom The persons in whose favour this jurisdiction ought 
pant^be excrcised is an important question. A case that 
made? commonly arises is whcn a person dies domiciled abroad, 
leaving the bulk of his property in the foreign country 
and a smaller amount in England. The ideal here, just 
as in the case of bankruptcy, is to have one administra- 
tion in the domicil for the whole of the property, but 
such principle of unity is not found in practice and is 
attainable only by international agreement. A separate 
grant of administration must be obtained from the 
English Court with regard to the property in England. 
In such a case the person whose right to act is derived 
from the lex domicilii is known as the principal adminis- 
trator, the person who is grantee under English law is 
called the ancillary administrator. 

Person The usual course in England is to follow the law of 
*'*'’!r"the domicil and to make the English grant to the person 
domicil who has been selected in the domicil to perform the 
duties of administration.* Lord Penzance stated the 
practice in these words : 

T have before acted on the general principle that where the 
Court of the country of the domicil of the deceased makes 
a grant to a party, who then comes to this Court and satisfies 
it that, by the proper authority of his own country, he has been 
authorized to administer the estate of the deceased, I ought, 
without further consideration, to grant power to that person 
to administer the English assets.’^ 

Even though this person is next of kin to the de- 
ceased and able therefore to apply for an English grant 
in that capacity, the practice is to make a grant to him 

* Brassard v. Smith, [1925] A.C. 371 j Erie Beach Co. v. A.-G.for 
Ontario, [1930] A.C. 161; A.~G. v. Higgins (1857), 2 H. & N. 339 - 

* In the Goods of Smith (1868), 16 W.R. 1130; In the Goods of 
Hill (1870), 2 P. & D. 89; In the Goods of Earl (1867), L.P.. 1 P. & 
D.450. 

, * In the Goods of Hill, supra, p. 90. 
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as representative under the lex domicilii.^ If the deceased 
died in a country where the system of executorship is 
unknown, then the English grant will as a rule be made 
to the foreign heir or universal successor The Court, 
however, has jurisdiction to make a grant to some other 
person, such as a creditor, if the domiciliary repre- 
sentative or heir takes no steps to prove the will or to 
obtain letters of administration.^ 

But the domiciliary executor or heir has no absolute Foreign 
right to administer the English assets. The Court has 
a discretion, and although there are few cases where it demand 
refuses to follow the foreign grant, it will certainly do 
so if the foreign grantee is incompetent according to 
English law to act as administrator. Thus no grant will 
be made to an infant.^ 

(ii) Du/y of administrator acting under an English grant. 

Where an ancillary administrator has been autho- Lcxfor, 
rized to deal with the English assets of a person dying 
domiciled abroad, the rule is that, though beneficial tion 
distribution is dependent upon the lex domicilii., the 
administration of the assets is governed exclusively by 
English law.® 

‘The principle is,’ said Warrington L.J., ‘that the adminis- 
tration of the estate of a deceased person is governed entirely 
by the Itx loci., and it is only when the administration is over 
that the law of his domicil comes in.’* 

' In the Estate of Humphries, [1934] p. 78. 

* In re AchiUopoulos,\\<)Z%'\ Ch.433; In the Goals of Beggia (yZii), 

I Add. 240; In the Goods of D host Aly Khan (1880), 6 P.D. 6. 

* In the Estate of Leguia, [1934] p. 80. 

* In the Goods of H.H. The Duchess D’OrZ/tfar (1859), i Sw. & 

Tr. 253 ; presumably, In the Goods of Da Cunha (1828), i Hagg. Eccl. 

237 would not now be followed. 

* Westlake, s. no; Story, s. 524; In re Kloebe (1884), 28 Ch. D. 

T75; In re Lorillard, [1922] 2 Ch. 638; Preston v. Melville (1840), 

8 Cl. & Fin. I, 12-13; Enohin v. IKylie (1862), 10 H.L.C. i, 13-14, 
per Lord Westbury. 

* In re Lorillard, supra, at pp. 645-6. By lex loci he meant lex fori. 



5o6 the law of movables 

Pearson J. illustrated the law more fully in an earlier 
case. He said: 

Therefore, if a man dies domiciled in England, possessing 
assets in France, the F rench assets must be collected in F ranee 
and distributed according to the law of F ranee. If the F rench 
creditors are entitled according to that law to be paid in 
priority, that rule must be observed, because it is the lex fori 
and for no other reason. But if it should happen that a man 
died domiciled in France, leaving assets in England, those 
assets can only be collected under an English grant of adminis- 
tration, and being so collected must be distributed according 
to the law of England.’* 

Foreign Thus the duty of an executor who receives a grant 
entitted°to administration from the English Court is to pay all 
peyment debts, whether domestic or foreign, according to the 
to'&fgUsh of English law. No distinction must be made 
bw between English and foreign creditors, no regard must 
be had to the corresponding rules of the lex domicilii of 
the deceased. A foreign creditor seeking payment here 
must take the law of England as he finds it. He can 
neither claim an advantage which his own or any other 
foreign law may allow him, nor can he be deprived of 
an advantage which belongs to him by English law 
though not by the lex domicilii of the deceased. In par- 
ticular, the priority of debts* and their extinction by 
lapse of time* are matters to be governed exclusively 
by English law. If, for instance, certain foreign debts 
owed by the deceased are statute-barred by English law 
but not so barred by the lex domicilii^ the principal 
administrator in the country of the domicil is not en- 
titled as of right to demand that the surplus English 
assets shall be handed over to him in order to satisfy the 
claims of the foreign creditors.^ The only difficulty is 
to determine at what stage administration ends and 

* In re Kloeie, supra, at p. 177. By ‘distributed* the learned judge, 
of course, was referring not to the ultimate distribution among the 
beneficiaries, but to the distribution of the assets among the creditors. 

* In re Kloeie (1884), 28 Ch. D. 175. 

* In re Lorillard, [1922] 2 Ch. 638. 


* In re Lorillard, supra. 
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beneficial distribution begins. It has been held, for 
instance, that though all debts have been paid and a net 
residue ascertained, yet, if the beneficiaries are infants, 
the right of an administrator under the Administration 
of Estates Act* to postpone the realization of the 
English assets is still exercisable, since postponement 
is a matter of administration.* 


After all debts have been paid by an an 
trator -according to the law of England, 
cedure is for him to remit any surplus assets to the 
principal administrator, in order that they may be dis- 
tributed among the beneficiaries according to the lex 
domicilii^ But this remission of assets is not a matter of 


ciliary adminis- Disposal 
, the usual Dro-!f*"7‘“* 


course. It is within the discretion of the English Court 
whether surplus assets shall be remitted to the domicil 
for purposes of beneficial distribution or whether that 
distribution shall be made from England. The sole 
function of the lex domicilii with regard to English assets 
is to regulate their beneficial distribution, not to allocate 
them in payment of debts. Therefore, if there is any 
danger that the foreign executor will administer the 
surplus assets, so far as debts are concerned, in a mode 
that is opposed to English law, the Court may retain the 
assets in England and distribute them among the bene- 
ficiaries in accordance with the law of the domicil. For 


instance, in In re Lorillard 


The testator, domiciled in New York, died leaving assets 
and creditors both in England and America. Administration 
proceedings were taken in both countries. The New York 
assets were exhausted, leaving unpaid certain creditors whose 
debts were statute-barred by English law but not so by the law 
of New York. There was a surplus of English assets after all 
creditors had been paid. 

The English Court made an order that if the Ameri- 
can creditors did not within two months establish that 
their debts were payable by English law, the executor 

* S. 33. * In re Wilks, [1935] Ch. 645 ; supra, pp. 33-4. 

* In re Achillopoules, [1928] i Ch. 433. ♦ [* 9**3 * Ch. 638. 
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must not remit the assets in this country to the New 
York executor, but must distribute them among the 
beneficiaries. Apparently all the beneficiaries were in 
England, so that the only persons whom the New York 
executor in fact represented were creditors. 

(iii) Title of administrator under an English grant. 
Although the theory may be that an English grant 

extends to property no matter where situated, it is 
obviously or no practical importance, for whether the 
administrator is entitled to the property of the deceased 
in a foreign country' must necessarily depend upon the 
local law. The one certainty is that an administrfitor 
acting under an English grant, who does succeed in 
obtaining property in a foreign country, is accountable 
for it as administrator in England.* 

The title of the administrator extends not only to 
property situated in England at the death of the de- 
ceased, but also to all property which comes to England 
after such death.^ As Parke B. said in Whyte v. Rose? 

‘Suppose after a man’s death his watch be brought to 
England by a third party, could such party in answer to an 
action of trover by an English administrator plead that the 
watch was in Ireland at the time of his death?’ 

Property, however, which comes to England after the 
death of the deceased, does not pass to the adminis- 
trator under an English grant, if it has previously been 
appropriated abroad by an administrator acting under 
the foreign lex loci.* 

(iv) Position of foreign administrator acting in England 
without an English grant. 

The rule is absolute that the status of an adminis- 
trator appointed by a foreign Court is not recognized 

* Dov/dale's Case (1604), 6 Co. 47; Stirling-Maxtoell y. CartwrigAt 
(1879), II Ch.D. 522; Westlake, s. 103. 

* Westlake, ss. 94-5; Dicey, Rule 87 (3). 

* (*842). 3 Q B.493, 506. 

* Currie v. Birckam (1822), i Dowl. & Ry. 35; Story, s. 516; 
Westlake, s. 95 ; Dicey, Rule 1 3 1 . 
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in England. His title relates only to property that lies 
within the jurisdiction of the country whence he derives 
his authority, and therefore he has no right to take or 
to recover property in England without a grant from 
the English Court. 

T do not consider’, said Williams J.,> ‘that . . . the Court 
will in any way depart from or diminish the effect of the rule 
which has been established by a long series of cases as well at 
law as in equity upon this subject, viz., that in order to entitle 
a party to sue in any Court in this country, whether of law or 
of equity, in respect of the property or the personal rights of 
a deceased person, he must show that he has received pro- 
bate or letters of administration from the proper Court of this 
country. That rule was recognized by Lord Cottenham in 
Tyler v. and Price v. Dewhurst-,^ and also by the Ex- 
chequer Chamber in Whyte v. Rose'* 

A foreign administrator who, without the support of Foreigner 
an English grant, succeeds in obtaining property in 
England, is clearly liable as executor de son tort to dtsm ton 
account for the assets received.* He is liable as having 
intermeddled with the goods of a deceased person with- 
out authority from the competent Court. 

Since a foreign administrator has no right to sustain Does 
actions or to receive property in this country qua repre- fore'i^n"ad° 
sentative of the deceased, it would appear clear on prin- ministrator 
ciple that a debtor from whom he receives payment is aebtor'?' 
not discharged from liability to an English adminis- 
trator.* As Story says,^ however, there is much room 
for discussion and doubt upon this matter. On the one 
hand, the domestic rule of English law is that ‘where 
an executor de son tort is really acting as executor, and 
the party with whom he deals has fair reason for suppos- 
ing that he has authority to act as such, his acts shall 

’ Fanquelin v. Bouard 15 C.B. (N.S.) 341, 370-1- 

* (1837), 2 Mylne St Cr. 89. 

» (1837), 4 Mylne & Cr. 76. ♦ (1842), 3 Q.B, 493, 507. 

* Story, s. 514; Foote, p. 325; New York Breweries Co. v. 

[1899] A.C. 62. See Beavan v. Lord Hastings (1856), 2 K. & J. 724. 

* Westlake, s. 98; Dicey, p. 519. ^ S. 514. 
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bind the rightful executor, and shall alter the property’.* 
On the other hand, there is the undoubted fact that 
a foreign administrator, as such, has no authority to 
receive or otherwise deal with English assets.* There is 
no English case directly in point, but if a debtor had 
reasonable grounds for believing that the foreign ad- 
ministrator was the bona-fide representative of the 
deceased, it would seem justifiable to depart from strict 
principle and to regard the payment as a valid dis- 
charge. The majority of the State Courts in America 
adopt this view.* 

Foreign id. But although a foreign administrator is not permitted 
rayenfore® England as the representative of the deceased, 

right which it has long been definitely established that he may en- 
htop^- fiction a right which is j^ersonal to himself and 

lUy which he is entitled to assert in his own individual capa- 
city, even though it is connected with the estate that 
he is administering.^ If, for instance, the administrator 
in his official capacity recovers judgment abroad against 
a debtor, the original debt is merged in the judgment 
and the adjudged sum becomes due to the adminis- 
trator personally.® The latter can, therefore, sue on the 
judgment in England without taking out a separate 
administration.* In Vanquelin v. Bouard'P 

A widow in France became donee of the universality of the 
succession of her deceased husband. By F rench law she was, 
as such donee, personally liable for her husband’s debts and 
personally entitled to his property. She paid to an indorsee the 
amount of a bill of exchange which her husband had drawn, 
and later brought an action in England to recover this amount 
from the acceptor. 

It was held that there were two grounds upon which 

' Randall v, Stevens (1853), 2 E. & B. 630, 640; but see Foote, 
p. 325. * Story, s, 514. 

* Goodrich on Convict of Laws, pp. 4 1 3-1 5 ; Wharton, 626^. 

® Fanjueliny.BottardiyZif), 15 C.B. (N.S.) 341. 

* Story, s. 522. * Re Macnichol (1874), L.R. 19 Eq. 81. 

f (1863), 15 C.B. (N.S.) 341. 
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the widow must succeed. First, the right that she 
sought to enforce was not one that formed part of the 
husband’s estate at the time of his death, but, since it 
arose from a payment made by her since the death, was 
a right which she had acquired personally. Secondly, 
her position as donee gave her, according to French law, 
a personal right to recover the sum from the acceptor. 

The liabilities to which an administrator is subject foreign id- 
are imposed upon him in his capacity as the lawful “™f,‘yeto 
representative of the deceased, and since the status of be sued in 
a representative appointed abroad is not recognized in 
England, it follows that a foreign administrator as such 
is not liable to be sued in this country.’ This is so even 
though he brings foreign assets to England. He cannot 
sue, neither can he be sued, in his capacity as adminis- 
trator. 

But just as a foreign administrator can enforce in Adminis- 
England a right which attaches to him personally, so ‘"‘"/wnlj 
he can be sued upon a claim which is sustainable against tnni- 
him, not in his representative, but in his personal, capa- 
citj^.* An action will not lie against an administrator if 
it IS based upon a transaction entered into by the de- 
ceased, but it will lie upon a transaction effected by the 
administrator after taking office. Thus, for instance, he 
will be liable upon any contract connected with the 
winding-up of the estate that he makes in England.^ 

Indeed, the liability in this country of a foreign executor 
would seem to go further than this, for if in any way he 
has changed his character from that of an executor to 
that of a trustee he would seem to incur liability within 
the principle of Penn v. Baltimore.^ 

* Beavan v. Lori Hastings (1856), 2 K. & J. 724; Story, s$. 513, 

514B; Westlake, s. loi ; Dicey, Rule 132. 

* Westlake, s. too; Dicey, Rule 132 (2). 

* See the American case, Johnson v. Wallis (i 889), 1 12 N.Y. 2305 
Beale, ii. 740. 

* Bonin. Graham (1842), i Hare 482, 484; Ewing v. Orr-Ewing 
(188;), 10 App. Cas. 453; for Penn v. Baltimore sec infra, p. 561 
et seqq. 
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Scottiah, It must finally be noted that grants of administration 
^'coioniil Scotland* or in Northern Ireland^ may be re- 

grants sealed in England, and thus made effective with regard 
to English assets. Again, a grant made in any part of 
the British possessions, exclusive of the United King- 
dom but inclusive of protectorates and mandated terri- 
tories, to which the Colonial Probates Act, 1892, has 
been extended by Order in Council, may likewise be 
sealed in England.^ An Order in Council, however, is 
not made until the colony in question has made ade- 
quate provision for the recognition within its territory 
of English grants.'* Orders in Council may also be 
made extending the provisions of the Act to any foreign 
country in which His Majesty has jurisdiction.® If the 
deceased died domiciled in England, probate or letters 
of administration may be resealed in the High Court in 
Northern Ireland^ or in the Sheriff Court at Edinburgh.^ 

2. Beneficial distribution of movables 

Presuming that the estate has been cleared of debts, 
the next and final duty of the administrator is to distri- 
bute the property among those to whom it beneficially 
belongs. These persons vary according as the deceased 
dies testate or intestate. 

* Supreme Court of Judicature Act, 1925, s. 168 (i) (2). See In 
re Howden and Hyslop's Contract., [1928] Ch. 479. 

* Supreme Court of Judicature Act, 1925, s. 169 as amended by 
Administration of Justice Act, 1928, s. 10. 

^ Colonial Probates Act, 1892; extended to protected States and 
mandated territories by Colonial Probates (Protected States and 
Mandated Territories) Act, 1927, s. i. 

* Fifty-eight such Orders have been made; see Index to Statutory 
Powers, and Rules of Orders in Force on August 31, 1930, pp. 3-4; 
Orders 123 and 654 of 1930. 

* (1913), 3 & 4 Geo. V, c. 16. For a list of the countries to which 
the Act has been extended see Stat. R. and O. 1935, No. 896. 

* Probate and Letters of Administration Act (Ireland), 1857, s. 94; 
Northern Ireland (Miscellaneous Provisions) Act, 1932, s. 2. English 
grants cannot be resealed in the Irish Free State, nor is the reverse process 
possible. ’’ Confirmation of Executors (Scotland) Act, i8$8, s. 14. 
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(i) Intestate succession. 

The rule has been established for some two hundred LexJom. 
years that movable property in the case of intestacy is to 
be distributed according to the law of the domicil of the 
intestate at the time of his death.* This law determines 
the class of persons to take, the relative proportions to 
which the distributees are entitled, the right of repre- 
sentation, the rights of a surviving spouse, the liability 
of a distributee for unpaid debts, and all analogous 
questions. 

The application of the /ex domicilii^ however, is con- c»duci«ry 
fined to questions of distribution. Any right which is 
not a true right of succession and which concerns by /« «/u» 
movables in England is governed by English law. 

Thus in one case:^ 

A domiciled citizen of Austria, who was entitled to a fund 
in the English Court, died intestate in Vienna leaving no 
heirs according to Austrian law. By this law his property 
became liable to confiscation by the fiscus. 

It was held that the property went to the English Crown 
as bona vacantia. There was no question of distribution, 
no question of succession. In fact, the Crown claimed 
precisely because there was no succession. 

In a more recent case the claim of the Crown to take 
as bona vacantia certain property belonging to a domi- 
ciled Turkish woman who had died intestate and with- 
out heirs, was resisted on the ground that the Bait 
al-mdl, i.e. the Treasury of the Moslems, to which the 
property would pass, was bound to administer it for 
the relief of Moslems. The property, it was argued, 
was impressed with something in the nature of a trust, 
and could not therefore be likened to bona vacantia. 

It was held, however, that the claim of the Crown must 
prevail, since the title of the Bait al-mdl to take the 

* Piptnv. (1744), Amb. 25; Wesdake, ss. 59, 120; Story, 

8. 48 1 {Dicey, p. 799. 

* In re Barnett’s Trusts, [1902] i Ch. 847. 

4481 1 1 
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goods rested on the fact that there were no successors, 
either heirs or universal legatees, who could substan- 
tiate a claim. Sir Boyd Mernman summed up the matter 
in these words: 

*To my mind the real point is the character of the property. 
The reason why on the one hand goods are horn vacantia m 
this country or why they go to the Bait al-m&l in the old 
Ottoman Empire on the other, is because they are, in the 
strictest sense of the word, ownerless. To my mind what 
matters is not how the goods are disposed of when they get 
into the Treasury, but the capacity in which they come to 
the Treasury, and that capacity is, as I say, because they are 
without any ownerj there is nobody who can succeed to them 
as an heir} there is nobody to whom they have been disposed 
of as a legatee.*! 

(ii) Testamentary succession, 

lut domi- The general rule established both in this country and 
tejttttr America is that testamentary succession to movables 
fovtrai is governed exclusively bv the law of the domicil of the 
deceased as it existed at the time of his death.^ When a 
testator dies domiciled abroad leaving assets in Eng- 
land, it is true that probate must be taken out in 
England, and it is also true that the assets must be ad- 
ministered in this country according to English law, 
but nevertheless all questions concerning the beneficial 
succession must be decided in accordance with the law 
of the domicil. The duty of the executor is to ascertain 
who, by the law of the domicil, are entitled under the 
will, and that being ascertained to distribute the pro- 
perty accordingly.3 It is necessary, however, to deal 
separately with the various questions that arise in 
testamentary succession. 

Capacity (a) Capacity. The will of a person who has no testa- 
of teitator jjjentaiy capacity by the law of his domicil at death is 

! In the Estate of Musurus, [1936] a Ail E.R. 1666. 

* A lubsequent change in the lex domicUH ii of no effect: Lynch v. 
Provisional Government of Paraguay (1871), L.R. a P. A D. a68. 

* Enokin v. Wylie (1 86a), 10 1,191 Story, 1. 466. 
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invalid in England, but one which is within his capacity 
by that law is a valid disposition of goods in this country, 
notwithstanding that he is incapable by English law.* 

Thus, in a case decided at a time when ^feme-covert 
possessed no testamentary capacity at common law,* the 
English Court granted probate of the will of a married 
woman, a domiciled Spaniard, upon its being shown 
that by Spanish law a wife had power of bequeathing 
her property.* 

A question may arise as to the capacity of a legatee, c«p«city 
where he has a domicil different from that of the tes- ***““ 
tator. On principle, it would seem that capacity in this 
case ought also to be governed by the lex domicilii of the 
testator and not by that of the legatee, but the English 
Courts have refused to make either of these systems 
exclusive. Thus in the case of In re Hellmann's iVill\* 

A domiciled Englishman bequeathed legacies to each of the 
two children of a domiciled German. The children were 
a daughter aged 18 and a son aged 1 7. By German law girls 
attained majority on completing their eighteenth year; boys, 
on completing their twenty-second year. 

It was held that the legacy to the daughter might be 
paid to her on her own receipt, since she was of age by 
her lex domuilii ; and that the legacy might be paid to 
the son as soon as he attained majority according to 
English law or according to German law, whichever 
first happened. In the later case of In re Schnapperf> it 
was definitely decided that the existence of full capacity 
by the law of the legatee’s domicil justified payment of 
the legacy. 

(^) Formalities. Phillimore, writing in the early part Atcom- 

* In the Goods of Maraver (1828), i Hagg. Ecc. 498; Jarman on **’*{".. 

^/ 7 /x.p. 7 ;Story. 8 . 468 . " 

* Until the M.W.P.A. 1882 a married woman could dispose by exclusively 
will of her separate estate or of a power of appointment, and she could 
bequeath personalty with the assent of her husband, but otherwise she 

had no testamentary capacity. ^ In the Goods of Maraver^ supra. 

^ (x866), L.R. 2 Eq. 363. * Ch. 420. 
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of i86i,* accurately, if somewhat chidingly, stated the 
rule with regard to the system of law which governs the 
formal validity of a will. 

‘As to the form of the testament. The jurisprudence of the 
Continent wisely, justly, and philosophically allows an option 
to a testator to adopt either (a) the form required by the /ex 
loci actusi or (A) the form required by the lex domcilii. The 
adoption of either form is, as jurists say, facultative, not im- 
perative, though the general maxim be locus regit actum. 

‘England and the North American United States unwisely, 
arbitrarily, and unphilosophically compel the testator to adopt 
the form prescribed by the lex domicilii'* 

The lex domicilii^ in accordance with which the English 
law requires that a will should be made, is the law of 
the .testator’s domicil at the time of his death. Until as 
late as 1830 it was probably true to say that the uni- 
versal application of this principle was not recognized,® 
for in Stanley v. Bernes* Sir John Nicholl held that a will 
of movable property made according to English law by 
a British subject who died domiciled in Madeira, was 
valid. This decision was, however, reversed by the 
High Court of Delegates. The exclusive authority of 
the law of the testator’s last domicil was again affirmed 
by the Privy Council in the leading case of Bremer v. 
Freeman.^ In that case: 

An Englishwoman, domiciled at the time in F ranee, made 
a will in Paris in the English form, executed according to the 
Wills Act, 1 837, but not in accordance with the requirements 
of French law. She died domiciled in France. It was held 
that the will was invalid. 

Lord Wensleydale, in delivering the judgment of the 
Court, said : 

*The post-mortuary distribution of the effects of a deceased 

' i.e. before Lord Kingsdown’s Act,, which was paued later in the 
same year; infra, p. 5 17 et seqq. 

* Phillimore, Commentaries upon International Law, iv. 637—8. 

* See Lord Kingsdown’s speech on the second reading of the Wills 
Act, 1861, in the House of Lords; Hansard, vol. 163, pp. 860-80. 

* (1830), 3 Hagg. Ecc. 373. » (1857), to Moo. P.C. 306. 
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person must be made according to the law of his domicil at the 
time of his death, if he dies without a will; and it seems equally 
to follow that if the law of that country allowed him to make 
a will, the will must be in the form and with the solemnities 
which that law required.'i 

The hardship that may result from a rule so inflexible oifficuitiei 
as this is obvious. A domiciled Englishman who wished 
to make a will while travelling abroad would be obliged 
to adopt the formalities prescribed by the Wills Act, 

1837, but though it would be an easy matter with the 
help of a local lawyer to draft a document according to 
the law of the place where he happened to be, it might 
be impossible to obtain advice from an expert versed in 
English law. Again, it would be useless for an English- 
man, prior to going abroad in search of a new domicil, 
to make his will in the English form, since it might be 
invalid should he die domiciled in a place where different 
forms are required. It was with a view to relieving 
British subjects from such difficulties that the Wills 
Act, 1861, commonly called Lord Kingsdown’s Act, Rui® 
was passed. The main object of this is to provide, that 
a will which is good as to form according to the law of Ring»- 
the country where made shall never be rejected for want ’ 
of form. The lex loci actus is to be an alternative to the 
lex domicilii at death. 

The effect of section one of this Act is that, whatever Lord 
be the domicil of the testator at the time of making the 
will or at the time of death, any will made by a British Act 
subject out of the United Kingdom is valid, so far as Wiiis m»de 
concerns movables and leasehold interests,^ provided 
that it is made according to the forms required by any 
of the following systems of law: 

{a) the law of the place of execution; or, 

\b) the lex domicilii at the time of execution; or, 

(f) the law in force at the time of execution in that part of 
H.M.’s dominions "’here the testator had his domicil of 
origin. 

* Atp. 358. * InreGrassi, [1905] i Ch. 584;8eealso«/r«»,p. 414. 
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To come within this section a will must be made out 
of the United Kingdom, a term which for this purpose 
is now confined to England, Scotland, and Nortnern 
Ireland.' It must also be made by a British subject, 
whether a natural-born or naturalized subject,^ and this 
status must be possessed by the testator at the time 
when the will is made.* 

Thus if an Englishwoman marries a foreigner, thereby 
losing her British nationality and acquiring a foreign domicil, 
a will made by her according to English law but not accord- 
ing to her /ex domicilii at death cannot be admitted to probate. 

The fact that the testator subsequently loses British 
nationality presumably does not affect the validity of 
the will.'* 

wail made Section two of the Act deals with wills made by British 

subjects within one of the countries forming part of the 
United Kingdom. The section provides that: 

Every will made within the United Kingdom by any British 
subject (whatever may be his domicil at the time of execution 
or of death) shall be valid as regards personal estate if executed 
according to the forms of the /ex /oci actus. 

Thus if an Englishman, while on a visit to Edinburgh, 
makes a will there without witnesses, this holograph 
instrument, being recognized by Scottish law, must be 
admitted to probate in England. 

It will be noticed that section two is more restricted 
than the first section. The only alternative that it offers 
to the lex domicilii at the time of death is the lex loci actus. 
Under the first section, a will made in France according 
to English law by a British subject domiciled in Eng- 

' Not the Free State: Irish Free State (Consequential Adaptation of 
Enactments) Order, 1923; nor the Isle of Man, nor the Channel Islands ; 
Royal and Parliamentary Titles Act, 1927, $. 2 (2). 

* In the Goods of Gal/y (1876), i P.D. 438. 
s Bloxham v. Favre (i 884), 9 P.D. 1 30; /sr the Goods of Von Buseck 
(1881), 6P.D. 211. 

^ So decided by the Supreme Court of British Columbia in Re 
Colville, [1932] I D.L.R. 47. 
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land is valid, since it conforms to the law of the place 
where the testator was domiciled at the moment of 
execution. But a will made in England according to 
Scottish law, by a British subject domiciled in Scotland, 
is not validated by section two, though it is, of course, 
valid under the general rule if the testator dies domi- 
ciled in Scotland. 

It is now necessary to consider what effect is pro- 
duced if a testator changes his domicil, after having 
made a will that was formally valid according to the 
testamentary law that governed him at the time of exe- 
cution. For instance: 

A French testator, while domiciled in France, makes an 
unattested will, valid according to F rench law, and later dies 
domiciled in England. Is the will void at common law as not 
having conformed to the lex domicilii at death f If so, is it 
saved by Lord Kingsdown’s Act ? 

It is impossible to escape from the conclusion that at 
common law such a change of domicil is fatal to the 
validity of the will. To hold otherwise would be to 
stultify the general common law principle that a will 
must satisfy the formalities of the testator’s last domicil. 
Moreover, such a decision would be contrary to prin- 
ciple. As pointed out in a leading American case,' the 
essence of a will is that it is ambulatory until death, a 
mere inchoate transaction having no legal significance 
and creating no vested rights until consummated by 
death. If it were complete upon execution it could not 
of course be affected by a change of domicil, but since 
it does not become complete till death it is necessarily 
affected by that system of law which governs the testa- 
mentary dispositions of the deceased. Story does not 
hesitate to pronounce that a change of domicil, such as 
instanced aWve, invalidates a will.* There are several 
American decisions to this effect.* 

‘ Moultrie v. Hunt (1861), 33 N.Y. 394; Lorenzen, Cutes on Con- 
vict of Laws, p. 819. * S. 743. 

* Moultrie v. Hunt, sufra\ Goodrich on Conflict of Laws, p. 379. 
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In England, unfortunately, there is no decision in 
which the exact issue has been raised, but there is little 
doubt that a Court would stand firm by the rule that 
the kx domicilii at death must be satisfied. This is 
implicit in the judgment of the Privy Council delivered 
by Lord Wensleydale in Bremer v. Freeman'^ though it 
was there pointed out that it was unnecessary to decide 
the question. It was there said : 

‘Their Lordships, however, do not wish to intimate any 
doubt that the law of the domicil at the time of the death is the 
governing law.’* 

Effect The question next arises whether a will which would 
Kbgs- invalidated at common law by a change of 

down’s domicil is saved by Lord Kingsdown’s Act. That Act, 
in section 3, provides as follows: 

No will or other testamentary instrument shall be held to 
be revoked or to have become invalid, nor shall the construc- 
tion thereof be altered, by reason of any subsequent change 
of domicil of the person making the same. 

Effect on In the first place it is clear that, independently of this 
British section, the formal validity of a will made by a British 
subjects subject Under the first or the second section is entirely 
unaffected by a subsequent change of domicil. Those 
sections provide that a will, which is formally valid 
according to one of the alternative systems of law speci- 
fied, shall be admitted to probate, ‘whatever may be the 
domicil of such person ... at his or her death’. When 
once a valid will has been made under either section, it 
is to remain valid. 

Effect on The first two sections, however, are expressly limited 
wills of fQ British subjects, and the difficult question is whether 
the third section can have any operation upon the will 
of a foreigner. If a foreign testator while domiciled in 
France makes a holograph will and later dies domiciled 
in England, does that section save the will from failure ? 
The obvious comment to pass on this suggestion is that 

‘ (1857), 10 Moo. P.C. 306. * Atp. 359. 
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an Act entitled *An Act to amend the laws with respect 
to wills of personal estate made by British subjects' cannot 
apply to foreigners, but as against this there are dicta 
to the effect that, though the title is part of the Statute 
and may be examined in considering the scope of the 
enactment, it is not of much account on a question of 
construction.^ The true view, however, probably is that, 
though the title cannot be used to control express pro- 
visions of the Act, yet, wherever there is any doubt 
about the meaning of a section, the Act should be con- 
strued consistently with the title.* 

It thus becomes relevant to discover the object of CenesU 
section three. The circumstances which gave rise to 
the Act are well known.3 They were connected with down’s 
Fanny Calcraft’s will, which was at issue in the case of 
Bremer v. Freeman.'* Fanny Calcraft, an Englishwoman 
resident in Paris, who had made a will conformably to 
English law, was held by the Privy Council to have died 
intestate, because, being domiciled in France, she had 
not satisfied the formalities of French law. This deci- 
sion was given in the face of an opinion stated on oath 
by ten advocates of the highest repute in France, that, 
since Fanny had not obtained the authorization from 
the French Government to establish her domicil in 
France, she had never acquired a French domicil, and 
that consequently her will made in accordance with 
English law would be regarded as formally valid by a 
French Court. However, it was held that she died intes- 
tate, and this caused so much alarm among British sub- 
jects resident in Paris that they pressed the Legislature 
to provide a remedy for the future. Stimulated by this 
agitation Lord Kingsdown introdqced his bill to alter 

* See e.g. Kenrick v. Lawrence (1890), 25 Q.B.D. 99, 104; see 

Wilberforce on Statute Law, pp. 274-6; Craies on Statutes, 3rd ed., 
pp. 173-7. * See Siaw v. Ruddin (1859), 9 Ir. C.L.R. 214. 

’ Sugden, A Practical Treatise on the New Statutes relating to 
Property (1862), p. 398 et seqq. 

♦ (1857), 10 Moo. P.C. 306. 
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the law, but, though not admissible as evidence,* it is 
noteworthy that in his speech to the House of Lords 
on the second reading, he spoke exclusively of English- 
men, Irishmen, and Scotsmen, and never once hinted 
that he wished to legislate for the wills of foreigners.^ 
Prob»bie The Very strong presumption, then, is that it was 
object of Qnjy fQj. British subjects that the legislature intended 
*' ^ to modify the exclusive authority of the lex domicilii at 
death. The probable object of the third section was to 
make it perfectly clear that a will valid under either of 
the first two sections should not be adversely affected 
by a later change of domicil. The section merely states 
more explicitly what had already been stated in the 
earlier sections. It is submitted that the true meaning 
is arrived at if the opening words of the third section 
are read as ‘No such will’. 

Views of Dicey* and Westlake,^ however, maintain that the 
wStiike of general application, and that a will validly 

made, by a foreigner under the law of his domicil at the 
time of execution cannot be rendered formally void as a 
result of his death in a new domicil. This is a most 
desirable principle which might perhaps be supported 
by the maxim ut res magis valeat quam pereat^ but it does 
not seem to be a justifiable inference from the Act. If 
it was really intended to alter for all people the English 
rule of Private International Law, that the lex domicilii 
at the time of death regulates formalities, it is scarcely 
credible that more explicit and direct language would 
not have been used. If clear language was employed in 
the first two sections to modify the rule for British subr 
jects only, why should a far more sweeping alteration 
be introduced in such obscure phraseology ?* 

‘ Assam RaUtoay and Trading Co. v. Inland Revenue Commissioners, 
[1935] A.C. 445, 458. ^ Hansard, rol. 162, p. 860 et seqq. 

* Rule 197, p. 820. ♦ S. 85, pp. 121-2. 

* It is perhaps arguable, however, that since the third section does 
not apply to British subjects expressis verbis, as is the case with the first 
two sections, the intention must have been that it should have a dififerent 
efiisct. 
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The only decision which supports the contention oiunGnot 
Dicey and Westlake is In the Estate of Groosf in which 
Gorell Barnes J. held that section three extends to the will 
of a foreigner. To hold this, as will be shown later,* was 
not necessary to the decision of the actual issue, and 
hence the case is not a conclusive authority for the 
general application of the section. The will in that case 
satisfied the formalities of English law, since, though 
made in Holland, it was made before a notary and 
two witnesses,* and, therefore, on general principles it 
was rightly admitted to probate in England where the 
testatrix died domiciled. 

Section three of Lord Kingsdown’s Act, which pro- Revocition 
vides that a will shall not be revoked by a change 
domicil, has to be considered with reference to the rule 
found in some countries that the marriage of a testator 
revokes any will which he has already made. The rule 
of English law, for instance, is that a will is revoked by 
marriage, unless it is explicitly expressed to be made in 
contemplation of marriage.^ Few other legal systems 
have adopted the rule. When, therefore, a person marries 
after making a will and then dies after acquiring a new 
domicil, the question may arise whether the lex domicilii 
at the time of marriage or the lex domicilii at the time 
of death determines the effect of marriage on the will. 

The answer to this question depends upon whether Thi« rule 
the rule as to revocation by marriage is to be classified 
as a rule of matrimonial law or of testamentary law. If of m«tri- 
it is a rule concerning husband and wife, then its effect 
must be tested by the law of the matrimonial domicil, 
i.e. in most cases by the lex domicilii of the husband at 
the time of marriage ; if, on the other hand, it has nothing 
to do with the matrimonial regime at all,® its effect is 

* [1904] P. 269. * Infra, p. 526. 

* As appears from the report of a second case concerned with the 
same parties and facts, In re Groos, [1915] i Ch. 572, 573. 

* Wills Act, 1837, 8. 18; Law of Property Act, 1925, s. 177. 

* As Sir F. H. Jeune thought; In re Martin, [1900] P. 2 1 1, 223. 
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measured by the lex domicilii at the time of the testa- 
tor’s death. It would seem scarcely open to doubt that 
it is essentially a doctrine connected with the relation- 
ship of marriage, and that this is so was affirmed by 
Vaughan Williams L.J. in the case of In re Martin^ 
Loustalan v. Loustalan.^ 

Therefore If we disregard Lord Kingsdown’s Act for the 
tested by moment, a concrete example will show the effect of a 
trimonial Change of domicil. 

domicil ^ makes a will while domiciled in England; then acquires 
a domicil in Scotland (where marriage does not revoke a will); 
then marries in Scotland, and ultimately dies domiciled in 
England. 

In this case the will stands. English law applies only as 
being the governing testamentary law under which A 
dies, and therefore its doctrine as to the effect of mar- 
riage cannot affect a marriage that took place in a foreign 
domicil. The reverse case to that just put is as follows: 

A makes a will while domiciled in Scotland; then acquires 
an English domicil and later marries in England. 

Here the question as to revocation is governed by 
English law as bein^ the law applicable to all matters 
concerning the matrimonial rdgime. 

It thit The remaining question is whether the law as above 
tirwted stated is affected by section three of Lord Kingsdown’s 
by LonJ Act, which provides that no will shall be revoked by a 
subsequent change of domicil. It is difficult to appre- 
Act? ciate what effect the statute can have on the matter. 
Westlake, however, writes as follows : 

‘If the testator marries after changing his domicil, and the 
marriage would revoke his will by the law of his last domicil, 
but not by that under which he was domiciled at the time when 
he made his will, the will is not revoked.’* 

The words ‘last domicil’ are obscure, but what he 
appears to maintain is, for instance, that if a French- 
man makes a will while domiciled in Scotland and then, 
• [1900] P. 31 1, 340. * S. 86. 
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having acquired an English domicil, marries in Eng- 
land, the will is saved from revocation by the operation 
of section three. 

This would appear to be far too sweeping a state- 
ment. It certainly is true if the will when made is re- 
garded by English law as formally valid for all time. 

A will, for instance, made in Scotland, not by a French- 
man, but by a British subject with a Scottish domicil, 
would be saved from revocation by virtue of the first two 
sections, reinforced if necessary by section three, if the 
testator were later to marry in England after acquiring 
an English domicil. The first two sections, having said 
that certain wills by British subjects shall be valid, 
section three provides that the validity with which those 
wills have been clothed shall not be affected by a change 
of domicil. But what if the will is made by a foreigner ? 

On what ground can we exclude the ordinary rule that 
the law or the matrimonial domicil regulates the effect 
of marriage upon a will previously made ? There is no 
statute which grants to foreigners that indulgence which 
is granted to British subjects by Lord Kingsdown’s Act. 

To agree with Westlake we must accept his other view, 
that a will made according to the formalities of the 
testator’s /m domicilii at the time of execution, but not 
according to English law, is admissible to probate, even 
though the domicil at death is in England. To that 
proposition we are unable to subscribe.* 

Two decisions are said to justify the statement quoted 
above. 

In the case of In the Goods of Reidf a British subject while /* tkt 
domiciled in Scotland made a settlement in Scotland, which 
was a valid will by Scottish law though not by English law. He ^ 
then married, being still domiciled in Scotland. He died a 
domiciled Englishman. Held — ^that the will was not revoked 
by the change of domicil. 

This case seems so clear that it is legitimate to 
* 51^33. 


* (i866)L.R. 1P.&D.7+. 
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wonder why it was adjourned into Court. In the first place 
it was expressly rendered valid by section two of the Act, 
irrespectively of the domicil at death. In the second 
place it could not be contended that the marriage 
effected a revocation, for the only law which was entitled 
to speak, i.e. the matrimonial law of Scotland, denied 
such a result. 

The second case is In the Estate of Groos.' The testatrix, 
who was not a British subject, made a will while domiciled in 
Holland, and a week later married a domiciled Dutchman. 
The will was valid both by English and by Dutch law, and 
according to Dutch law it was not revoked by marriage. 
The testatrix died domiciled in England. The question before 
the Court was whether the change of domicil rendered the 
will bad on account of the marriage. 

Now again it seems perfectly clear, quite apart from 
Lord Kin^down’s Act, that the change of domicil had 
no such enect. Dutch law, being the matrimonial law 
at the appropriate moment, alone could determine 
what effect the marriage had. Indeed, the learned 
judge plainly indicated that he was prepared to decide 
the case on this ground.* He proceeded, however, to 
adopt the argument of counsel, that section three was 
applicable to foreigners and that on the present facts it 
operated to exclude the English doctrine of revocation 
by marriage. It is submitted that this part of the judg- 
ment was unnecessary to the decision, and that the 
judge was in error in holding that an Act entitled ‘An 
Act to amend the law with respect to wills of personal 
estate made by British subjects’ could extend to the will 
of a foreigner. 

The submission, then, is, that the rule relating to 
revocation of a will by marriage, since it falls within the 
sphere of matrimonial law, cannot be affected by any 
law, statutory or otherwise, the province of which is to 
regulate testamentary succession. 

• [1904] P. 269. 


* Gorell Bame$ J. tt p. 272. 
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We must now consider the question of formal Power* of 
validity in connexion with the testamentary exercise of 
powers of appointment. A power of appointment wh*t uw 
exercisable by will is frequently given by an English 
settlement or an English will to a person who ulti- 
mately dies domiciled in a foreign country. In such a 
case it is essential to ascertain the legal system which 
determines whether the formalities attending the testa- 
mentary exercise of the power are sufficient. The 
decision reached by English law on this matter may be 
stated as follows: 

The execution by will of a power conferred by an English 
instrument is valid, if it satisfies the formalities of either of the 
following two legal systems: 

a. That system of law by which the will of the donee of the 
power is tested. 

If an English instrument, whether a settlement or Any 
a will, gives to X a power of appointing property by 
will, all that is required to constitute a valid formal by EngUth 
exercise is that the will in which the power is exercised 
shall be one which is recognized as valid by the English thewiuof 
principles of Private International Law.* It is not*PP®‘“*®'^ 
necessary that the will should satisfy the formalities of 
English domestic law. The wills which are recognized 
as irormally valid by the Private International Law of 
England are, as we have seen, those executed in accor- 
dance with the law of the testator’s domicil at death,* 
and those executed by British subjects according to one 
of the legal systems indicated by Lord Kingsdown’s 
Act.* 

‘A power to appoint by will, simply,’ said Lord Romilly, 

‘ D'Huart v. Harkness (1865), 34 Beav. 324; Re Price, Tomlin v. 

Latter, [1900] i Ch. 442; In re Wilkinson's Settlement, [1917] i Ch. 

620. * For example, see cases cited in previous note. 

^ In re Simpson, Coutts £jf Co. v. Church Missionary Society, [1916] 

I Ch. 502, 508-9. The inconsistent decision in Hummel v. Hummel, 

[1898] I Ch. 642, may be disregarded, as also the dictum of Kay J. 
in In re Kirtaan's Tw// (1883), 25 ChJ>. 373, to the effect that Lord 



5*8 THE LAW OF MOVABLES 

‘may be executed by any will which, according to the law of 
this country, is valid, though it does not follow the forms of 
the statute [i.e. the Wills Act, 1837].’* 

If, for instance, the donee dies domiciled in France, a 
holograph will executed by him without tire attesting 
signatures of witnesses is a valid exercise of the power.* 
If later he revokes the execution in a manner that is 
valid by French law, the revocation is effective.* These 
rules apply both to general and to special powers of 
appointment.* 

Require- Where, however, some legal system other than 
domestic English law is thus claimed to govern the 
must be exercise, it is essential that any special formalities which 
utiseed have been imposed by the donor shall be satisfied.* 
This was decided in Barretto v. Toung^ where: 

The power given to the donee was a power to appoint ‘by 
her last will in writing ... to be executed by her in the pres- 
ence of, and attested by, two or more credible witnesses’. 
The donee, who died domiciled in F ranee, left an unattested 
will which was valid according to French law. 

It was held that the will, notwithstanding its conformity 
with the lex domicilii^ was not a good execution of the 
power, since it disregarded the formalities specified by 
the donor. 

jS. English law as enacted by the Wills Act^ 1837. 

Fomuiitiet When a testator possessing a power of appointment 
^^^dies domiciled abroad, it is obviously contrary to 
cient principle that the formal validity of his testamentary 

Kingsdown’s Act does not apply to powers of appointment at all. In 
this case the appointment was void in any event, as not having satisfied 
the formalities prescribed by the donor; see infra^ next paragraph. 

* D^Huart v. Harkness^ supra^ at p. 328. 

* See cases cited in note i, p. 527. 

5 Velasco v. Coney^ [* 934 ] J 43 ' 

* In re Wilkinson^s Settlement^ t* 9 * 7 ] * 

* Barretto^. Toung, [1900] 2 Ch. ^391 ^trtoan^s Trusts 

25 Ch.D. 373, as explained by Stirling J., in In re Price, Tomlin v. 
Latter [1900] i Ch. at 452. ^ [1900] 2 Ch. 339. 
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exercise of the power should be determined by English 
internal law, since the fundamental doctrine is that his 
will must observe the formalities of the lex domicilii. 

The Courts have held, however, that since the power 
has been given by an English instrument it is not un- 
reasonable to test the validity of its exercise by English 
law.* As Lord Romilly said in D’Huart v. Harknesi'? 

‘The law takes a liberal view, and where the instrument 
creating the power directs it to be executed by will in a par- 
ticular form, a will may be good for the purposes of the 
appointment if executed according to the law of this country, 
though not according to the law of the domicil.’ 

The justification for applying English law is that the 
property which passes by virtue of the exercise does not 
in strictness pass by force of the appointment or by any 
act of the donee, but by act of the donor who originally 
executed the English instrument of creation.* 

Where a will is so admitted as the valid exercise of a Additional 
power on the ground that it complies with English law, 

It is immaterial that the donee has neglected to observe regarded'** 
any special formalities imposed by the donor.'* Since 
the validity of the will is to be tested by English law, 
all that is necessary is that it should be signed by the 
testator in the presence of two attesting witnesses, for 
the Wills Act, 1837,® expressly provides that a will so 
executed shall, so far as regards the execution and 
attestation thereof, be a valid execution of a power of 
appointment by will, 

‘notwithstanding it shall have been expressly required that 
a will made in exercise of such power should be executed with 
some additional or other form of execution or solemnity.’ 

‘ Tatnall v. Hankey (1838), 2 Moo. P.C. 342; In the Goods of 
Alexander (i860), 29 L.J. P. & M. 93; In the Goods of Hallyburton 
(1866), L.R. I P. & D. 90; In the Goods of Huber, [1896] P. 209; 

Murphy v. Deickler, [1909] A.C. 446. 

* (1865), 34 Beav. 324, 328. 

* Tatuall V. Hankey, supra, at p. 3 $0, Lord Brougham. 

* Re Price, Tomlin v. Latter, supra. * S. 10. 
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Governed (c) Essential validity. What Jarman* calls the 
teitetor°i ‘cfficacy of testamentary dispositions’ is determined by 
Uit domi- the law of the country in which the testator was domi- 
ciled at death.* This rule is not affected by Lord Kings- 
down’s Act. A will may be admitted to probate under 
that statute as having complied with the formalities of 
one of the legal systems specified in the first two sec- 
tions, but the actual effect of its dispositions must be 
measured by the lex domicilii at death. The grant of 
probate is conclusive proof that the instrument proved 
IS the will of the testator, but it is not conclusive as to 
the validity of the dispositions. 

If, for instance, a British subject dies domiciled in F ranee, 
having made a will in England according to English law, 
probate is necessarily granted. But if he has neglected to leave 
to his children that portion of the estate required by French 
law, the English Court allows the will to take effect only as it 
would do in France. If French law regards the testamentary 
dispositions as ineffective, the Court directs the property to be 
distributed according to the French law of intestacy.^ 

The principle that the law of domicil at death is 
decisive is well illustrated by the reverse case to that 
just given. An example is afforded by In re Groos^ 
where the facts were as follows : 

A Dutch lady made her will in Holland constituting her 
husband heir of her movable property except for the ‘legitimate 
portion to which her descendants were entitled’. She died 
domiciled in England, leaving her husband and five children 
surviving. By Dutch law the ‘legitimate portion’ of the 
children was three-fourths of the estate, but by English law 
it was nothing. It was held that, since the will operated under 
English law, the whole estate passed to the husband. 

Miteriii The proper law to govern the material validity of a 
«Mlnted ‘ Jorman on Wills, 7th ed., p. 7. 

intereiti * Thonston v. Curling (1824), 8 Sim. 310s Campbell v. Beaufoy 
(1859), Johns. Macdonald'S, Macdonald L.R. 14 Eq. 60; 
In re Groos, Groos v. Groos, [1915] i Ch. 57a. 

* Cp. Thornton v. Curling, supra i Campbell v. Beaufoy, supra, 

* [1915] 1 Ch. 573. 
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disposition resulting from the exercise of a power of 
appointment depends upon whether the power is 
general or special. The effect of the appointment in 
the case of a special power is determined by the legal Special 
system to which the instrument that created the power 
is subject, for, since the appointor is merely the agent 
through whom the donor of the power designates the 
beneficiaries, the latter take under the instrument of 
creation. 

‘But the power in this case is a special power, and the 
execution of such a power docs not bring the appointed pro- 
perty into the will of the appointor at all, but operates as a 
nomination of the persons whose names are to be inserted in 
the settlement as entitled in remainder in lieu of the power 
of appointment. There is therefore no disposition of property 
belonging to the testatrix.’ > 

In the case in which these words were spoken : 

A domiciled Frenchwoman, who had a special power of 
appointment given by an English settlement, was held capable 
of exercising it in a manner which was contrary to the law of 
F ranee. 

The donee of a general power, on the other hand, is General 
entitled to dispose of the property as if it were his own, 
and it is therefore established that the operation and 
effect of the appointment is determined by the law that 
governs the will in which the donee makes the appoint- 
ment, i.e. by the law of his last domicil.* 

(d) Construction. The province of construction is to The pro- 
ascertain the expressed intentions of the testator, i.e. the ^“trae- 
meaning which the words of the will, when properly tion 
interpreted, convey.* If the intention is expressed in 
a manner which leaves no room for possible conjecture, 
the aid of Private International Law is unnecessary, for 
the duty of any Court, no matter in what country it may 
sit, is to give effect to expressed intentions, and, these 

* Pouey V. HerJern, [1900] i Ch. 492, 494, Farwcll J. 

* In re Pryce, LauforJ v. Pryce, [1911] 2 Ch. 286. 

* Hawkins on i. 
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being clear, there can be no occasion to test the language 
of the will by reference to any particular legal system. 
If, however, the language of the will leaves the inten- 
tion doubtful, or if it uses expressions which are am- 
biguous or equivocal, a problem of choice of law arises, 
for it is essential that the doubtful intention of the 
testator should be ascertained by reference to rules of 
construction obtaining in one particular system of law. 
The consequences may be serious according as this law 
or that law is chosen, for when it is said that the inten- 
tion of the testator is the sovereign guide in questions 
of construction, this does not mean that his language is 
to be construed in a manner which would commend it- 
self to an intelligent man, but that it must be read in the 
light of those technical rules of construction recognized 
by the governing legal system. The following descrip- 
tion which Jarman gives of the view of English law on 
the matter no doubt correctly represents the attitude 
of most legal systems in the modern world : 

‘Though the intention of testators, when ascertained, is 
implicitly obeyed, however informal the language in which 
it may have been conveyed; yet the Courts, in construing that 
language, resort to certain established rules, by which particu- 
lar words and expressions, standing unexplained, have obtained 
a definite meaning; which meaning, it must be confessed, does 
not always quadrate with their popular acceptation. This 
results from the intendment of law, which presumes every 
person to be acquainted with its rules of interpretation, and 
consequently to use expressions in their legal sense, i.e. in the 
sense which has been affixed by adjudication to the same 
expressions occurring under analogous circumstances.’’ 

Legal It will be seen, therefore, that in choosing a law to 
• govern construction the desideratum is to discover that 
by tesutor system With which the testator was most intimately 
acquainted, and which it is just to presume that he had 
in mind when drafting his testamentary dispositions. 
Certain expressions, such as ‘next of kin’, bear different 

’ Jarman on Wills (7th ed.), pp. 21 41-2. 
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meanings in different countries, and it is obvious that 
the intention of a testator may be defeated unless the 
legal system with reference to which he wrote his will 
is correctly ascertained. 

The law with which the ordinary person is most prim ftcie 
familiar is the law of his domicil, and, therefore, the 
general principle is that if a will of movables comes into ust domicil 
question before an English Court it must have the same 
interpretation put upon it as would be put upon it by tion 
the Court of the country where the testator died 
domiciled.* The law of the testator’s last domicil pre- 
vails, unless there is evidence indicating that his mind 
was directed to some other legal system. 

The Reports freely illustrate this rule that a will Exunpiei 
ought prima facie to be construed according to the law 
of the domicil. Where, for instance, a domiciled Eng- Meaningof 
lishman bequeathed a legacy to the ‘next of kin’ of 
foreigner, it was held that the legatees must be ascer- 
tained according to English law.^ Whether a gift in the 
will of a domiciled Englishman was a satisfaction of a Satii- 
debt due under a Scottish settlement was tested by refer- **'*'®“ 
ence to English law.^ Where a British subject, having 
made a will in England in English form, died domicilea Lapte 
in France, it was held that the question whether certain 
legacies lapsed must be governed by French law.* 

There is, however, no absolute rule that the inter- Above rule 
pretation of a will depends upon the law of the testator’s 
domicil. It is merely a prima facie rule which is dis- intention 
placed if the testator has manifestly contemplated and 
intended that his will should be construed according to 
some other system of law.* Thus when a domiciled 

* In re Cunnington, [1924] i Ch. 68; Trotter v. Trotter (1829), 

4 Bli. (N.S.) 502; Tates v. Thompson (1835), 3 Cl. & Fin. 344. 

^ In re Fergusson's fFill, [1902] i Ch. 483; In re Goodman's Trusts 
(i88i),i7CirD. 266. 

2 Campbell CampbelH^\if>f>), L.R. i Eq. 383. 

* In re Cunnington, Healing v. Webb, [1924] i Ch. 68. 

^ In re Price, Tomlin v. Latter, [1900] i Ch. 442; In re Cunnington, 
supra. 
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Frenchwoman left an unattested will valid by the law 
of France, in which she said that the will was to ‘be 
considered in England the same as in France’, Stirling 
J. held, upon the question whether the document oper- 
ated as the execution of a power, that the testatrix wrote 
with reference to English law.* 

Effect of Westlake has suggested that since Lord Kings- 
Khigs^ down’s Act a will must be construed according to the 
down’s law of the testator’s domicil at the time of making the 
coMtJuc- according to the law of his last domicil.* Lord 

tion Lyndhurst, however, in his speech on the third reading 
of the bill, said: 

‘It relates merely to the form of the instrument, and the 
manner in which it ought to be executed. It has nothing 
whatever to do with die construction of a will after it has 
been submitted to probate.’* 

- Notwithstanding these words, it is possible within 
limits to subscribe to Westlake’s view. In fact it would 
seem that the learned author, while going too far in 
applying his suggestion to all testators, whether British 
subjects or not, is unduly cautious in limitin|r it to the 
law of the domicil. It is submitted that, in view of the 
desire of English Courts to discover a testator’s real 
intention, the following proposition is justified; 

If the will of a British subject is admitted to probate because 
it has been executed according to one of the legal systems 
prescribed by Lord Kingsdown’s Act, the presumption, in the 
absence of evidence to the contrary, is that the testator in- 
tended it to be construed according to the legal system from 
which it derived its formal validity. 

Effect of This principle, that a contrary intention will exclude 
SOT"tiui»n lex domicilii^ is of importance in connexion with s. 27 

powers of of the Wills Act, 1837. The rule of domestic English 
****ment pfior to that Act was that, if a testator made a 
bequest in general terms, as for example where he said, 

‘ In re Price, Tomlin v. Latter, [1900] i Ch. 442. 

* Westlake, p. 155. * Hansard, vol. 162, p. 1641. 
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‘I give and bequeath all my personal estate to AB’, the 
bequest did not operate as an execution of a power of 
appointment, unless an intention to exercise the power 
could be gathered.* The Act, however, has introduced 
a distinction between general powers and special 
powers, by providing that a general gift, whether of 
realty or of personalty, shall be construed as including 
property over which the testator has a general power of 
appointment, unless a contrary intention appears by 
the will.* 

The problem that this raises in Private International 
Law is whether the section can be applied to a will other 
than one made by a testator domiciled in England. 

Suppose, for instance, that a testator, domiciled in France 
and having a general power of appointment by virtue of an 
English settlement, makes a valid will according to French 
law. The will does not refer in any way to the power but 
merely disposes of the property in general words. A power to 
dispose of property not belonging to the donor (which is the 
true nature of a power of appointment) is unknown to F rench 
law. The will, therefore, if construed according to French 
law, can scarcely be said to constitute an execution of the 
power. Can a section in an English statute be invoked to show 
that the testator intended to exercise the power ? 

After considerable judicial conflict this question has 
been answered in the affirmative.* The French Court, 
being ignorant of the peculiar power of disposition thus 
given by an English instrument, would have to apply 
to English law (with reference to which the testator 
obviously wrote), in order to ascertain the nature of the 
right and the manner in which it might be exercised. 

* Lake v. Currie (1852), 2 D.M. & G. 547. 

- See Hawkins on Wills, pp. 30—3. 

* In re Simpson, [191,6] i Ch. 502; In re Lewals Settlement Trusts, 
[* 9 * 8 ] 2 Ch. 391; In re Wilkinson^s Settlement^ [1917] ^ Ch. 620. 
Decisions to the contrary are; In re D^Este's Settlement Trusts^ [1903] 
I Ch. 898; In re Sckolefield^ [1905] a Ch. 408. 
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1. In general immovables are governed by the 
'lex situs' 

Universal TN the United States of America, and in European 
Xcountries with few exceptions,* the general rule is 
that the lex situs is the governing law for all questions 
that arise with regard to immovable property 

‘The consent of the tribunals,’ says Story, J ‘acting under 
the common law, both in England and America, is in a prac- 
tical sense absolutely uniform on the same subject. Ail the 
authorities in both countries, so far as they go, recognize the 
principle in its fullest import, that real estate, or immovable 
property, is exclusively subject to the laws of the government 
within whose territory it is situate.’ 

The rule was authoritatively stated for English law 
in Nelson v. Bridport^^ where Lord Nelson, in his 
capacity as Duke of Bronte, had attempted to devise 

‘ Exceptions are Italy (see In re Ross, [1930] i Ch. 377, supra, 
p. 137), Spain, Sweden, Finland, Czechoslovakia, and Germany, where 
succession to immovables is governed by the lex patriae of the de- 
ceased owner. For a full statement of the position, reference should 
be made to the Appendix, infra, 

* This proposition is so clear as scarcely to require authorities, but 
see Birtwhistle v. Vardill (1839), 7 Cl. & F. 940; Coppin v. Coppin 
(1725), 2 P. Wms. 291; Dicey, Rule 150; Westlake, s. 1565 Foote, 
p. 223; Story, c. x; it is equally recognized in India, Bonnaud v. 
Charriol i L.R. 32 Calc. 631. 

3 S. 428. 


♦ (1846), 8 Beav. 547. 
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his Sicilian estate in a manner contrary to the law of 
Sicily. Lord Langdale M.R. said 

‘The incidents to real estate, the right of alienating or 
limiting it, and the course of succession to it, depend entirely 
on the law of the country where the estate is situated. Lord 
Nelson having accepted the Sicilian estate could deal with it 
only as the Sicilian law allowed} he had a right to appoint 
a successor, but no right to modify the estate, interest, or 
powers of disposition to which the successor was entitled by 
the law of Sicily. The successor became the holder of the 
estate subject to the incidents annexed to it by the grant and 
the law of Sicily and no others. Amongst the incidents was 
a particular course of succession different from that which 
Lord Nelson had directed, and the necessary consequence 
appears to be that no operation or effect could be given to the 
expressed wish and intention as to the succession to the estate 
itself, beyond that which the law of Sicily allowed.’ 

This rule is subject to modification in certain cases where 
an action concerning a right of property is affected by 
some personal element arising from contract, tort, breach 
of trust, and similar phenomena, but before dealing with 
these* it is necessary to examine rather more closely par- 
ticular applications of the overriding principle. 

1. Jurisdiction. 

An English Court has no jurisdiction to adjudicate court of 
upon the right of property in, or the right of possession 
to, foreign immovables, even though the parties may 
be resident or domiciled in England.* Jurists cf all 
nations concur in adopting this rule,+ though they do 
not all assign the same reason for its existence. The 
truth would seem to be that no other rule is practicable, 
since the Courts of the situs are alone able to make an 
effective decree with regard to land. 

‘In respect to immovable property,’ said Meili,* ‘every 

* At p. 570. * See infra, p. 561 et seqq. 

* Cempanhitt ie Mocambique v. British South Africa Co., [1893] 

A.C. 6o2. See Bar, p. 911, note 4$. 

s International Civil and Commercial Law, Eng. tr. 1905, p. 279. 
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attempt of any foreign tribunal to found a jurisdiction over 
it must, from the very nature of the case, be utterly nuga- 
tory, and its decree must be for ever incapable of execution 
in rem^ 


Absence of It was at one time thought, however, that as regards 
juriidiction this Country the rule was not based on substantial 
based u^n grounds, but was due to the technical distinction be- 
doctrine of tween local and transitory actions that obtained in the 
English law of procedure. In early days juries were 
chosen from persons who were acquainted with the 
parties and with the merits of a case, and it was one 
of the strictest rules of procedure that litigants should 
lay the venue with exactness, i.e. should state with the 
utmost certainty the place where the facts giving rise 
to the dispute had arisen. The venue, or the place from 
which the jury was summoned, had to be the place 
where the cause of action arose. This meant, of course, 
that it was impossible to entertain an action in England 
which related to foreign land. This rule was found to be 
inconvenient in actions arising from mixed transactions, 
such as breaches of contract, in which the relevant facts 
might occur partly in one place and partly in another, 
and therefore a distinction was later made between local 
and transitory actions. In local matters, such as claims 
to the ownership of land, the venue had still to be laid 
with accuracy, but in transitory matters the plaintiff 
was allowed to lay the venue where he pleased. Local 
venues were abolished by the Judicature Act and by the 
Rules made thereunder, and the rule now is that ‘in 
every action in every Division the place of trial shall be 
fixed by the Court or judge’.* This abolition of local 
actions removed the technical objection to the possibility 
of bringing an action in respect of foreign immovables 
before an English Court, and it was not long before it 
was suggested, and indeed decided, that such actions 

‘ R.S.C., O. XXXV], R. I. For the history and a full account of the 
subject see the notes to Mostyn v. Fabrigas in Smith’s Leading Cases 
(lathed.), i. 6:5-19. 
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could now be entertained. This argument was strongly 
pressed in British South Africa Company v. Companhia 
de Mocambique.^ 

This was an action of trespass brought against the defen- 
dants for having broken into and taken possession of large 
tracts of lands and mines in South Africa. 

The Court of Appeal held that, local venues having 
been abolished, such an action could properly be 
brought here.^ The House of Lords, however, reversed 
this decision and held that an English Court has no 
jurisdiction to entertain a suit with respect to foreign 
immovables, and moreover, it finally dispelled the idea 
that this principle ever rested upon a technical rule of 
procedure. 

‘My Lords,* said Lord Herschell in his speech, ‘I have come 
to the conclusion that the grounds upon which the Courts have 
hitherto refused to exercise jurisdiction in actions of trespass 
to land situate abroad were substantial and not technical, and 
that the rules of procedure under the Judicature Act have not 
conferred a jurisdiction which did not exist before.* 

This principle that no action raising the question of 
the title to foreign immovables can be entertained by an 
English Court is exemplified in many cases. It has been 
applied to the following: 

a suit to obtain inspection of documents, possessed by the 
defendant in England, in aid of an action for the recovery 
of land which was pending in India;} 
a suit for the partition of land in Ireland;* 
an action to test the validity of a devise of land situated in 
Pennsylvania;* 

an action to recover arrears of a rent charge issuing out of land 
in Australia;* 

’ [1893] A.C. 602. * [1892] 2 Q.B. 358. 

} Reiner v. Marquis of Salisbury (1876), L.R. 2 Ch. D. 378. 

* Carttorigit v. Pet/us (1676), 2 Cas. in Ch. 214: 22 E.R. 916. 

* Pi^ V. Heare (1763), Amb. 428; 28 E.R. 867. 

* fTbi/aberv. Forbes (1875), L.R. i C.P.D. 51. 
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an action^ or a petition of rig^t* to recover possession of 
colonial land. 

Despite the view expressed in The Mary Moxhanfi it is 
clear that jurisdiction cannot be assumed on the ground 
that the parties have consented to its exercise. 

2. Capacity to take and transfer immovables. 

Capacity It is clcar, ftom the predominating effect which is 
Und attributed to the lex situs, that unless a person has 
capacity by that system of law to take immovables he 
will be excluded from ownership. 

‘Thus if the laws of a country exclude aliens from holding 
lands, either by succession, or by purchase or by devise, such 
a title becomes wholly inoperative as to them, whatever may 
be the law of their domicil. 

This is borne out by the English authorities. Thus it 
was held in Birtwhistle v. Vardill,^ that a person cannot 
succeed to 'English freeholds upon the death of the 
owner intestate unless he is recognized as heir by Eng- 
lish law; and in Duncan v. Lawson that whether a 
charity was competent to take English freeholds and 
leaseholds under the will of a domiciled Scotsman 
must depend upon English law. 
c*p»city to The same is true of capacity to transfer immovables, 
*^*”und whether by sale, gift, mortgage, or devise.^ If full age 
is attained in country A at 2 1 and in country B at 25, 
a person 22 years old, domiciled in A, cannot execute 
a valid conveyance of lands lying in B; whereas, a 
person of the same age, even though domiciled in B, 
can effectually convey land in A.* 

Ltx titut It was definitely established by Bank of Africa Ltd. 

governs ' j j j 

* Roberdeau v. Rous (1738), i Atk. 543; 26 E.R. 342. 

* Re Holmes 2 John&H. 527; 70 E.R. 1167. 

5 (1876), L.R. I P.D. 107, ^ Story, s. 430. 

5 (1840), 7 Cl. & F. 895 ; supra^ p. 392 et seqq. 

^ (1889), 41 Ch.D. 394. 

^ Story, s. 431. 

* Cp. Seller. Miller ii Ohio State 331; Beale, ii. 25. 
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V. Cohen^ that this rule is part of English law, though 
whether that case raised a question of form rather than 
of capacity is perhaps doubtful. The facts were these: 

The defendant, a married woman domiciled in England, 
entered into a deed in England by which she agreed to make 
a mortgage of her land at Johannesburg in favour of the 
plaintiffs. The mortgage was intended to secure money lent 
to her husband. The Roman Dutch law prevailing in the 
Transvaal ordains that a married woman cannot be bound as 
a surety unless she specifically renounces the benefits of the 
Senatusconsultum Velleianum^ and also the benefits of another 
law, de authentica. The evidence went to show that this re- 
nunciation had not been made in the formal manner required 
by the local law, since the deed had not been read over and 
explicitly explained to the defendant before execution by her. 

In an action brought in England for specific performance of 
the English transaction, judgment was given both by the 
Court of first instance and also by the Court of Appeal in favour 
of the defendant. 

The decision in both Courts was based upon the de- 
fendant’s lack of capacity. Thus Eve J. said 

‘The Court in dealing with a contract relating to immov- 
ables is bound to determine this question of capacity by the 
lex situs^ and if the lex situs shows that the contracting party 
had not the capacity to contract, the whole contract is void, 
and nothing can be done in this country to enforce that con- 
tract against the contracting party.’ 

Again, in the words of Buckley LJ. 

‘Mr. Dicey’s language I think is correct, that a person’s 
capacity to make a contract with regard to an immovable is 
governed by the lex situs' 

3. Formalities of alienation. 

It is an uncontroverted doctrine of the common law Ux situs 
‘that no conveyance or transfer of land can be made, 
either testamentary or inter vivoSy except according to 
the formalities prescribed by the local law’.^ If an 

* [1909] 2 Ch. 129. ^ At p. 135. 

3 At p. 143. Story, s, 435. 
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instrument which purports to be an actual transfer of 
Tnatitt of/oreign land is in issue before an English Court, it will 
be regarded as effective, provided that it possesses 
formal validity by the /ex situsy and notwithstanding 
that it does not comply with the formalities required by 
English law. 

Thus in Adams v. Clutttrhuck^ a domiciled Englishman 
made in England an unsealed lease of sporting rights over 
land in Scotland to another domiciled Englishman. Contrary 
to the local law of England, Scottish law does not require 
a deed for the grant of an incorporeal interest. The plaintiff 
was successful in an action which he brought in England to 
enforce one of the stipulations of the lease, the main reason for 
the judgment being that the validity of the lease must be 
tested by Scottish law. 

Tfwifer of On thc Other hand, an instrument purporting to be 
actual transfer of English land will not be upheld in 
the Courts of this country, unless it complies with the 
formalities of English law. So, in a case decided before 
the Wills Act, 1 837, it was held that a devise which was 
valid by the lex loci actus was ineffectual to pass English 
land, since it was not attested by three witnesses as 
required by the Statute of Frauds.* 

A contract The universal recognition that the lex situs is para- 
mount in this respect does not, however, conclude all 
by * difficulties. The generality of the rule and the sweeping 
manner in which it is usually stated are apt to lead to 
error unless we notice the distinction between an actual 
transfer of land and a contract to transfer.* Any trans- 
action or instrument which purports to change, then 
and there, the ownership of immovables, must satisfy 
the formal requirements of the lex situs. But a different 
position arises where the inquiry relates, not to the 
actual transfer of some interest, but to the rights and 
liabilities of the parties under a contract reUting to 

‘ (1883), 10Q.B.D.403. 

* Coppin V. Coppin (1725), 2 P. Won. 291; 24 E.R. 735. 

3 See eapecially Dicqr, pp. 587-8, and 953 et seqq. 
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immovables. Is a contract by A that he will transfer 
some interest in land to B necessarily and exclusively 
to be governed by the lex situs ? 

Suppose, for instance, that A and B make a contract in Eng- 
land whereby A agrees to grant a mortgage to B of land 
situated in South Africa. If the contract is valid by English 
law but formally invalid by South African law, will an English 
Court uphold the contract, or will it refuse to do so on the 
ground that the formalities of the situs have not been satisfied P 

Jurists give varying answers to the problem. Thus, on 
in the eighth edition of Story’s Commentaries it is stated 
that ‘as to immovables, no contract is binding or obliga- validity of 
tory unless the contract is made with the forms 
solemnities required by the local law where they are governed 
contracted {lex situs)' ^ It seems reasonably clear, how- 
ever, that this is incorrect in principle and that it does 
not represent the law either of England or of North 
America. A contract is binding, so far as relates to 
form, if it satisfies the requirements of the lex loci con- 
tractus, or, as is probably more accurate, its proper law.* 

If A and B, two domiciled Englishmen, make a contract 
in London in such terms that its proper law is that of 
England, there is no doubt that it is exclusively subject 
to English law. The mere fact that it relates to foreign 
land ought not to affect the contractual rights and 
liabilities of the parties. If it is one whereby A has 
agreed to grant to B a mortgage of South African land, 
an action for breach of contract in the English court will 
succeed against A, even though the same action might 
fail in South Africa. The Court cannot, of course, ad- 
judge that B has actually acquired the rights of a mort- 
gagee, for such acquisition necessitates the observance 
of certain local formalities, but it can decree that A 
shall do all that is necessary by South African law to 
make B mortgagee of the land. The true position, for 
instance, in Bank of Africa Ltd. v. Cohen^ would seem 
‘ By Bigelow, 1. 372 f. The word ’contracted’ is curious. 

* Supra, pp. 243-8. * Supra, pp. 540-1. 
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to be that the defendant was contractually bound to 
grant the mortgage, and that there was no reason why 
she should not do so. The renunciation required by 
South African law was within her power, and she had, 
in effect, agreed to make that renunciation in the proper 
form. 

‘Thus a contract’, says Burge,* ‘to sell . . . real property will 
be valid if the solemnities are observed which are required by 
the law of the place where the contract is made, and will be 
the foundation of a personal action against the party to that 
contract to compel the transport of such property 5 but no 
transport will be complete, nor will the dominium in the 
property have been transferred or acquired, unless those 
solemnities are observed which are required by the law of the 
place where it is situated.* 

This view was adopted by the Supreme Judicial 
Court of Massachusetts in an action for breach of 
covenant, made in North Carolina by parties there 
domiciled, by which a husband agreed to surrender all 
his marital rights in certain lands possessed by his wife 
in Massachusetts.^ In the course of his judgment. 
Holmes J. said: 

‘It is true that the laws of other states cannot render valid 
conveyances of property within our borders which our laws 
say are void, for the plain reason that we have exclusive power 
over the m. But the same reason inverted establishes that the 
lex ret sitae cannot control personal covenants not purporting 
to be conveyances, between persons outside the jurisdiction, 
although concerning a thing within it. Whatever the cove- 
nant, the laws of North Carolina could subject the defendant’s 
property to seizure on execution, and his person to imprison- 
ment, for a failure to perform it. Therefore, on principle, the 
law of North Carolina determines the validity of the contract.* 

The rule of The samc view is now taken by English law and it 
succinctly stated by Westlake ‘Contracts relating 

* Vol. i, part 2, c. i. 

* Poison V. Stewart (1897), 167 Mass, an; Lorenzen Cas., Conflict 

of Laws^ p. 276. 3 S. 216. 
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to immovables are governed by their proper law as 
contracts, so far as the lex situs of the immovables does 
not prevent their being carried into execution.’ In 
British South Africa Company v. De Beers Consolidated 
Mines Ltd..,' Cozens-Hardy M.R. said: 

‘In my opinion an English contract to give a mortgage on 
foreign land, although the mortgage has to be effected accord- 
ing to the lex situs, is a contract to give a mortgage which — 
inter partes — is to be treated as an English mortgage, and sub- 
ject to such rights of redemption and such equities as the law 
of England regards as necessarily incident to a mortgage.’ 

It might, perhaps, be objected that this case and West- 
lake’s statement refer to the essential, rather than to the 
formal, validity of a contract, but it would seem that 
In re Smith, Lawrence v. Kitson^ conclusively supports 
the view that a contract to transfer an interest in land, 
sufficient as regards form by its proper law (or at any 
rate b^ the lex loci contractus) but insufficient by the lex 
situs, is enforceable. 

In that case the testator had executed a deed in England by 
which he charged his land in the West Indies as security for 
the repayment to his sisters of ;^i,ooo, and agreed to execute 
a legal mortgage whenever required to do so. This deed was 
not sufficient by the lex situs to constitute a valid incumbrance 
upon the land. In an administration action brought against 
the trustees of the will it was held that the sisters were entitled 
to have a legal mortgage executed in their favour according 
to the requirements of the local law. 

It would seem, on principle, that the same distinction Distinction 
between an actual transfer and a contract to transfer 

ctPRcity 

must also be relevant in a question of capacity. Where and formal 
a person contracts in one country to transfer land 
in another country his capacity should be tested by 
the proper law or by the lex loci contractus. The diffi- 
culty, however, of maintaining this view is that, if the 

‘ [1910] 2 Ch. 502, 514; this decision was subsequently reversed, 

[1912] A.C. 52, on grounds, however, which do not affect the above 
statement. * t*9'b] 2 Ch. 206. 

Nn 
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contracting party were subject to some incapacity in 
the true sense, e.g. minority, by the lex situs though not 
by the lex loci contractus^ it would be futile to subject him 
to a decree of specific performance that the local law 
would forbid him to implement. The most that could be 
done would be to hold him liable in damages. 

4. Essential validity of transfers. 

Exclusively The general rule laid down in Nelson v. Bridportf' as 
by°^*s//w already seen,* is that no disposition, though 

made in a country where it may be regular, can create 
an interest in immovables which is contrary to the lex 
situs. The lex situs obviously must decide whether an 
interest in land is permissible in nature or extent. That 
law governs exclusively the tenure, title, and descent of 
immovables.* Although it is a general principle that a 
legal title duly acquired in one country is a good title 
all the world over, yet, where the title concerns immov- 
ables, it must conform to the lex situs.* 

‘Thirdly, in relation to the extent of the interest to be taken 
or transferred. And here there seems a perfect coincidence 
between the doctrine of the common law and that maintained 
by foreign jurists. It is universally agreed that the law rei sitae 
is to prevail in relation to all dispositions of immovable property, 
and the nature and extent of the interest to be alienated.’^ 

Thus a disposition of English land, whether by will 
or otherwise, which contains limitations that infringe 
either the Rule against Perpetuities* or the Accumula- 
tions Act^ is void. 

Principle A Common application of the general principle occurs 
exemplified in the case of those restraints upon alienation which are 
itreinte TO found in most systems of jurisprudence. Prohibitions 
eiienetion against alienation between certain persons, or for cer- 

' (1846), 8 Beav. 547. * Supra, pp. 536-7. 

* Featea v. Livingstone (1859), 33 L.T.; O.S. 335. 

* Simpson v. Fogo (1 863), i Hem. & M. 195. * Story, s. 445. 

* Re Grassi, Stubberfield v. Grasti, [1905] i Ch. 584, at p. 592 

(Buckley J.). * Freie v. Carbery (1873), L.R. 16 Eq. 461. 
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tain purposes, or beyond a certain amount, are fre> 
quently met with, and in faat most of the Continental 
systems of law forbid testators to devise more than a 
certain proportion of their property. When the sub- 
ject-matter of alienation is an immovable the application 
of such restraints depends solely upon the lex situs. 

The English rules on the subject may best be illus- 
trated by a consideration of the law concerning chari- 
table devises of land. 

A devise or gift of English land contrary to the 
Mortmain Act, even though valid by the lex domicilii 
of the donor, is void.* 

A devise or gift of foreign land is likewise void if it 
infringes a Mortmain rule of the lex situs. This was the 
issue before the Court of Appeal in Re Hoyles, Row v. 
7<jf^,awhere: 

A domiciled Englishman devised a mortgage, which he held 
over land in Ontario, to a charity in that Province. The 
English Mortmain Act was in force in Ontario. The interest- 
ing argument advanced in favour of upholding this gift was 
based upon the axiom that a will of movables is governed by 
the law of the testator’s domicil.^- A mortgage, it was said, is 
regarded as a movable by the law of Ontario, and therefore, 
since this will disposed of a movable and since there is nothing 
to prevent a gift of a movable to a charity, the gift must be 
upheld. The gift was held void, however, on the ground that 
since a mortgage is essentially a right over an immovable^ the 
governing law was that of the situs. 

Where a will does not devise English land directly 
to a charity but bequeaths money which is to be ex- 
pended upon the purchase of land to be used for chari- 
table purposes, the question whether the disposition is 
valid seems to depend upon the domicil of the testator. 
If his domicil is English the bequest is void, since the 
policy and intention of the Mortmain Act is to strike 

* Curtis V. Hutton (1808), 14 Ves. 537; Duncan v. Lateson (1889), 
41 Ch.D. 394. * [19”] * Ch. 179. 
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at English wills, i.e. at wills which, because they are 
made ^ domiciled Englishmen, are governed by the 
law of England.* But the Act is directed only against 
English wills. The general principle being that a will 
of movables is governed by the lex domicilii of the 
testator, the fact that the will of a domiciled foreigner 
contains a bequest of money to be spent on the purchase 
of English land for charitable purposes, cannot render 
English law applicable, unless there is some overriding 
reason for making an exception. The Mortmain Act 
itself constitutes no reason for excluding the general 

{ jrinciple, since, when properly construed, it is plainly 
imited in the case of movables to wills that fall to be 
determined by English law. This, at all events, was the 
reasoning and decision of the Privy Council in Mayor 
of Canterbury v. Wyburn,^ 

In that case the testator, who was domiciled in Victoria, 
bequeathed 10,000 to the Mayor and Corporation of Can- 
teroury, England, for the purpose of buying a piece of ground 
in that city whi^ was to be devoted to charitable purposes. 
The Privy Council^ held that the gift was valid, for the will 
was subject to Victorian law, and the English Mortmain Act 
did not come into play until the land was actually bought. 

Lord Hobhouse, in delivering the judgment of the 
Court, said: 

*At what point, then, of the transactions does the English 
law come in? Not between the Victorian testator and his 
Victorian executor. In their Lordships’ view the English law 
will operate whenever a purchase of land for the charitable 
uses is effected, but no earlier. The assurance of that land 
must be made in accordance with the provisions of the Act. 
Anybody may give money for such a purpose in the permitted 
mode. The testator might himself have bought land in Can- 
terbury and have devoted it to charitable uses quite lawfully. 

‘ A.-G. V. jlf/V/(i827), 3 Russ. 328; affirmed (1831) 2 Dow. 6c Cl. 
393 ; as interpreted in Mayor of Canterbury v. fPybum, [i 895] A.C. 89; 
Jn re Datoson, [1915] I Ch. 626. * [1895] A.C. 

* Consisting of Lords Selborne, Watson, Macnaghten, Morris, 
Shand, Hobhouse, and Sir Richard Couch. 
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What he might do himself he might do through trustees, by 
giving money to trustees for the purpose of acquiring land in 
a lawful way. Is there anything to prevent him from ordering 
his executors to do the same thing! The answer is that his 
will is not affected by English law.’ 

It has been objected that the reasoning in this case is 
fallacious, and that the domicil of a testator is an 
irrelevant factor, since one object, at least, of the Mort- 
main Act is ‘to prevent English land from coming 
into mortmain’.' There would seem, however, to be 
two answers to this contention. 

First, the decision, rightly considered, turns upon the con- 
struction of the Act, the view taken by the Court being that 
the provisions do not, and were not intended to, affect a will 
which is governed by an extraneous s)^tcm of law. 

Secondly, it can scarcely be said that the object of the 
present Act is to prevent English land from coming into mort- 
main. It does not represent what Westlake would call a 
stringent rule of domestic policy. A corporation has no diffi- 
culty in obtaining the necessary authority to hold land, and if 
the land is to be used for charitable purposes the only additional 
requirement is that the assurance should be made with the 
necessary formalities. 

The earlier case of A,-C. v. Milfi (in which it was 
held that a bequest of money by a Scotsman to be 
expended upon the purchase of English land for chari- 
table purposes was void) was distinguished by the 
Court, on the ground that the testator was domiciled in 
England. The place of domicil was not in fact examined 
in that case, but it is clear that the arguments all pro- 
ceeded on the footing that the will was governed by 
English law. 

5. Succession. 

It is an established principle, universally affirmed, intetucy 
that the descent of immovable property upon an 

’ Halsbury’s Laws of EnglanJ (jst ed.), vol. vi, para. 319, note (/). 

* (1827), 3 Russ. 328; affirmed (1831), 2 Dow. St Cl. 393. 
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intestacy is determined exclusively by the /ex situs.^ 
Succession can be claimed only by those persons who 
a!re recognized as heirs by the law of the country where 
the property is situated.* Once it is decided that the 
property in (Question is regarded by the lex situs as being 
immovable in nature, the local rules of descent are 
applied by an English Court, * whether the situation be 
English or foreign. 

Thus in an Irish case,^ a domiciled Irishman died intestate 
without issue in Ireland owning certain land in Victoria. In 
such circumstances a widow is entitled by a Victorian statute 
to a charge of 1,000 upon land in the colony. The land 
having been sold and the proceeds remitted to Ireland, it was 
held that the widow was entitled to the ^1,000, since her 
rights were those conferred by the lex situs. 

With regard to wills of immovables the rule of the 
common law is that it is the lex situs, and the lex situs 
exclusively, which decides whether the testator has 
capacity,* whether the appropriate formalities have been 
observed,® whether the testator has an unlimited or only 
a restricted power of disposition, ^ and whether the 
interest devised is essentially valid.® The law of the 
testator’s domicil has no effect upon these matters, 
whether the subject-matter of the will is a freehold or a 
leasehold interest.® The solitary exception occurs in the 

* Story, s. 483. 

* Balfour Scott {s’! 6 Bro. Pari. Cas. 550. 

’ Duncan v. Lawson (1889), L.R. 41 Ch. D. 394, where it was held 
that English leaseholds belonging to a domiciled Scotsman devolved 
according to the Statutes of Distribution. 

Be Rea, Rea v. Rea, [1902] i Ir.R. 451. 

* See Re Hernando, Hernando v. Sawtell (1884), 27 Ch. D. 284, 
where the proposition, so far as related to the Engibh land, was undis- 
puted. 

* Coppin V. Coppin (1725), 2 P. Wms. 290, supra, p. 542. 

7 Story, ss. 445 and 474, notes, citing Burge. 

* Freke v. Cariery (1873), L.R. 16 Eq. 461; Duncan v. Lawson 
(1889), 41 Ch.D. 394. 

» Pepin V. Bruyire, [1900] 2 Ch. 5045 De Fogassieras v. Duport 
(1881), II L.R. Ir. i2y, Freke v. Cariery, supra. 
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case of a bequest of English leaseholds, for if this is 
contained in a will made out of the United Kingdom 
by a British subject it is rendered valid in respect of 
form, but in no other respect, by the Wills Act, 1861, 
provided that it satisfies one of the three legal systems 
specified by that Act.* 

A far more difficult question arises with regard to wh»tuw 
the construction and interpretation of wills of immov- 
ables. We have already seen^ that, in general, a will ofitmctioo 
movables is to be construed according to the law of the 
testator’s domicil. The problem is whether the English 
authorities extend the same rule to wills of immovables, 
or whether they require that exclusive respect shall be 
paid to the lex situs. 

Text-book writers are not in agreement. Dicey^ and vievw of 
Footed maintain that reference must be had to the law 
of the testator’s domicil. Westlake® says that no general 
rule can be laid down, but that a reasonable regard 
must be had to other systems of law than the lex situs. 
According to Halsbury’s Laws of England^ ‘the con- 
struction of a will of immovables is, as a general rule, 
governed by the lex loci rei sitae' . Story’ advocates the 
lex domicilii, asserting that it is that system of law which 
must decide, for instance, whether the terms of a will 
show on the part of the testator an intention to pass 
immovables as well as movables, whether a beneficiary 
is to take an estate for life, or in fee, and who are the 
proper persons to take under some general designation 
such as ‘heirs’, ‘next of kin’, or children. Another 
learned American writer, however, says:* 

‘Public convenience requires that, in the case of rules of 

construction as in the case of rules of property, the rules of the 

* In re Grassi, Stubberfield v. Grassi, [1905] i Ch. 584; for the 
provisions of the statute see supra, p. 5 17 et seqq. 

* Supra,p.i^2. * p. 603. * p. 256. * S. 170. 

‘ Vol. vi (and ed.), p. 242. ’ Ss. 479 a-f-, 484. 

* Hening in American Law Reg. xli (N.S.), 623, 7 1 8, cited Gomrich 
on Conflict of Laws, p. 376. 
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situs should govern. To secure the expeditious and safe trans- 
fer of titles to real estate, it is &r preferable that the law of 
the situs should be indiscriminately applied to all wills of real 
estate, whatever be the domicile of the testator, than that 
several wills, all containing the same language and all devising 
real estate in the same jurisdiction or even devising the same 
real estate at different dates, should be differently construed by 
the Courts of the situsy according as the domiciles of the testa- 
tors established different rules of construction.’ 

The State Courts of America are equally disagreed, 
some submitting the question of construction to the 
/ex domicilii^ others remaining staunch by the lex situs?’ 
On Now it is submitted that there is little difficulty if 
'’"uw'in- resort to first principles, and determine what are the 
tended by natural provinces of the lex domicilii and of the lex situs 
testator respectively in this matter. It must be conceded that the 
construe- object of every Court in the civilized world, when deal- 
tion jjjg j gj.g( {Q ascertain the intention of the 

testator by construing the words of the will itself, and 
then to give effect to that intention so far as is consonant 
with the governing law. In the ascertainment of this 
intention, where the will has reference to more countries 
than one, it may be a matter of great moment whether 
the testator’s language is read in the light of this or that 
legal system, for it frequently happens that the same 
word or phrase, such as ‘heirs of the body’, bears a 
different signification in different countries. As Lord 
Lyndhurst said in Trotter v. Trotter? 

‘There are certain rules of construction adopted in the 
Courts, and the expressions which are made use of in a will, 
and the language of a will, have frequently reference to those 
rules of construction.’ 

It follows, therefore, in such a case, that the result 
which the testator intended will not ensue unless we 

' GuerarJv. GutrarJ, 73 Ga. 506; Proctor v. Clark, 154 Mass. 45; 
Ford V. Ford, 70 Wis. 19: Keitk’v. Eaton, 58 Kan. 73a: Lorenzen, 850. 

* Petty. Peet, 229 111 . 341; Lorenzen, 853; Jennings y. Jennings, 
21 Ohio St. 56. * (1829), 4 Bli. 502. 



CONSTRUCTION OF WILLS 553 

discover the system of law which he had in mind when 
he wrote the will. The presumption should be in 
favour of the lex domicilii at the time of the making of 
the will, for that is the system of law under which he 
lives and with which he is expected to be familiar. 

•That is the law*, said an American judge,* ‘which is con- 
stantly with him, controlling his actions and defining his rights, 
and more naturally than any other law would be present to 
his mind in the drafting of an instrument dispository of his 
property.’ 

It may, of course, be some other system, such as the 
lex situs, for the inquiry turns wholly upon intention, 
just as it does when we seek the ‘proper law’ of a con- 
tract, and if there is anything clearly indicative of a 
desire to exclude the lex domicilii, the will must be con- 
strued accordingly. Thus, if a domiciled Englishman, 
possessing land in Scotland, were to adopt in his will 
the expression ‘tailzied fee’ it is reasonable to conclude 
that he wished Scottish law to govern his disposition. 
Similarly, if he made one will for the land, and a 
separate will for his English property. 

Where a testator is domiciled in one country and has Ltwin- 
land in another, the fact to be borne in mind, then, is {J^***^^ 
that the lex situs, as such, has no paramount claim to tor u not 
exclusive recognition. Otherwise the result may be to 
defeat intention. tinu 

Thus, a testator frequently leaves property, not to named 
persons, but to those persons who would be entitled were he 
to die intestate. It is obvious, in such a case, that his intention 
is to benefit the successors admitted by the law of his domicil, 
since it is that system with which he is familiar, and it can 
scarcely be denied that arbitrarily to make a new will for him 
by admitting a different line of succession imposed by a foreign 
lex situs, merely because the will includes a certain amount 
of land situated abroad, would constitute a departure from 
principle. 

* KeitA V. Eaton, [1897] 58 Kan. 732; Lorenzen, 850; Doster 

C.J. 
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An apt illustration is given by Burge:* 

•Thus in case the limitation of a deed or will were made in 
England in Avour of the “heir” of A, a person who had no 
children, and the settlor or testator has property in England, 
Jamaica, and British Guiana, if the construction of the word 
“heir” was to be in conformity with the law of England, the 
father of A would take, if according to the law of Jamaica the 
elder brother, and if according to the law of British Guiana his 
father, brothers, and sisters would take his immovable property. 
It is not to be presumed that he used the expression in three 
different senses, or that he adopted the legal import given to it 
by the law of the one place, rather than that given to it by the 
law of either of the other two places. But if his domicil were in 
England, there is the presumption that he was acquainted with 
the sense attached to it by the law of England, and that he used 
it in this sense.’ 

The adoption of this principle does not infringe any 
local rule of the lex situs^ nor does it derogate from the 
sovereign power of the country in which the land is 
situated. All Courts, in administering Private Inter- 
national Law, desire to give effect to expressed inten- 
tions, provided that this does not conflict with the public 
policy of the forum^ and it is a matter of indifference 
that A takes land under a will which has been construed 
according to the law of the testator’s domicil, though 
B would have taken had the construction been that of 
the lex situs. This, however, gives us the clue to the 
limits of the doctrine. If the rules of the lex situs make 
it illegal or impossible to give effect to the will as con- 
strued by the system of law intended by the testator, 
the general principle must perforce give way, and the 
construction adopted must be that of the lex situs. Or 
again, if the interest arising from a will which has been 
so construed possesses incidents different in the lex situs 
from what are permitted in the lex domicilii.^ the lex situs 
must prevail, for it is that law which determines the 
nature and extent of estates and interest in immovables. 


* 1838 ed., vol. ii, part 2, p. 858. 
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We venture, then, to state the law as follows: Rule •• to 

A will of immovables must be construed according to that ^n* fin^y 
system of law intended by the testator. This is presumed to *^*^«<* 
be the law of his domicil at the time when the will is made, but 
the presumption will be rebutted if evidence is adduced from 
the language of the will proving that he made his dispositions 
with reference to some other legal system. If, however, the 
interest that arises from such construction is not permitted or 
not recognized by the lex situs the latter law must prevail. 

It now remains to examine the English authorities with 
the view of discovering whether the principle that has 
been stated above is accepted in this country. 

It was decided in Studd v. Cook^'^ an appeal to the Studj 
House of Lords from the Court of Session in Scotland, 
that the size of estate which a devisee takes depends 
upon the law of the testator’s domicil. In that case: 

A domiciled Englishman, possessing land in both England 
and Scotland, made a will in terms appropriate to English law 
by which he devised all his land to the use of X for his life, 
without impeachment of waste, remainder to the use of the 
first and every other son of X, ‘successively, according to their 
respective seniorities, in tail male*. By English law, X took 
a mere life interest, but by Scottish law he was entitled to the ' 
fee simple. It was held that the English rule of construction 
must apply to the Scottish land. Effect had to be given to the 
testator’s intention so far as the law of Scotland permitted.^ 

This case must be distinguished from In re Miller^ in n 
Bailie v. Miller where a different principle was at stake. 

By a trust disposition, made in Scottish form and executed 
in a form sufficient to constitute a valid will by English law, 

A, a domiciled Scotsman, after conferring a life interest upon 
his wife, gave his land in Scotland and his London house ‘for 
behoof of my eldest son, James . . ., and the heirs male of his 
body in fee’, with remainders over. James, who presumably 
was also a domiciled Scotsman, died without issue and with- 
out having executed any disentailing assurance of the London 

* (1883), 8 App.Cas. 577. 

^ [1914] X Ch. $11. 


2 40 i.Q.iR. (October 1934), p. 479 - 
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house. He made, however, a trust disposition in Scottish form, 
executed in the manner required by English law for the 
execution of wills, by which he disposed of the whole of his 
real and personal property. 

By English law, as it then stood, the will of James was in- 
effectual to pass the estate tail in the London house, which 
would therefore pass to the remainderman under the will of A. 
By Scottish law the will of A did not create a strict entail but 
gave James an interest which he could dispose of either inter 
vivas or by will. It was held that the question whether James 
had power to dispose of his London house by will must be 
decided according to English law. 

Difference It would scem that this decision is not inconsistent 

StuJJ V. Cook. The latter case decided that the /ex 
Cook tnd In domicilii (or, more accurately, the law intended by the 
r« Af/V/<r tg5ta,tor) must determine the size and nature of the 
interests given by a will. Miller’s case did not raise 
a question of construction. What the advocates of 
Scottish law attempted in effect to maintain was that 
A’s disposition did create an estate tail, but at the same 
time an estate tail with Scottish and not English inci- 
dents. According to Scottish law the interest of A was 
at least a species of estate tail, for failing a disentailing 
assurance or a testamentary disposition, it would pass 
to his male issue, or if no such issue, to the remainder- 
man. A devisable estate tail, however, was unknown in 
England before 1926; and to frame a settlement under 
English law which would correspond to the limitations 
as recognized by Scottish law would be a task of 
extreme nicety. The question was not — ^which of the 
various estates recognized by English law did A intend 
to create ? Rather it was — did English law recognize 
the estate which A intended to create ? 

Whether The rule that the construction of a will of immov- 
ables does not necessarily depend upon the lex situs 
determined reccives further support from the English cases dealing 
doctrine or election. 

Suppose, for instance, that a domiciled Englishman makes 
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a will by which he devises hi son’s foreign land to X but gives 
jCSOyOOO out of his own property to his son. The rule of 
domestic English law applicable to these circumstances is that, 
if the testator clearly intended to dispose of the land in favour 
of X, the son cannot claim the whole of the ;C50,ooo unless 
he adopts the testamentary disposition of the land. He must 
elect, i.e. he must either keep the land and have the legacy 
correspondingly reduced, or must recognize the whole of the 
will by taking his legacy in full and abandoning the land to X. 
Election is based upon the presumption that a testator intends 
his will to take effect in its entirety. 

The rule of Knglish Private International Law is now 
well settled, that where a testator dies possessed of 
property in more countries than one, the question 
whether a beneficiary is put to his election is governed 
by the law of the testator’s domicil.^ This is so even 
though the subject-matter of the election is land situ- 
ated abroad, for, though the Courts of the domicil 
cannot withhold the land from the person to whom it 
belongs according to the /ex situs, they can, in the ad- 
ministration of the movables which is their particular 
province, insist that if he retains the land he shall give 
effect to the intention of the testator by providing com- 
pensation out of the legacy. The English Court in 
adopting this attitude does not interfere with the /ex 
situs. The foreign heir comes to the Court, not as heir 
to the land over which the Court has no jurisdiction, 
but as legatee of movable property which is being 
administered in England. It can thus be said to him: 
‘We have no power to dispense with the provisions of 
the foreign law relating to wills of land, but you come 
to us as legatee under the will of a testator domiciled 
in England; and if you claim the legacy you must also 
recognize the disposition which the will has purported 

* Trotter v. Trotter (1829), 4 Bligh 502; Maxwell v. Maxwell 
(1852}, 2 D.M. & G. 705; Brodie v. Barry (1813), 2 V. & B. 127; 
Duxdas V. Dundat (1830), 2 D. & C. 349; Orrell v. Orrell (1871), 
6 Ch. App. 302; Dewar x. Maitland (1866), L.R. 2 £q. 834: Johnson 
v.7V(f%rrf(i83o),iRus8.&My.254;/*rr?Ogt7*»/V,[i9i8] i Ch.492. 



SS« THE LAW OF IMMOVABLES 

to make of the land.’* It is alwajrs open to the heir to 
ignore the English administration ana to claim the land 
under the territorial law. 

Imc liM If a case, then, involving the doctrine of election falls 

considered in England the Court turns to the law 
election of the testator’s domicil. That domicil may be English 
or foreign. If it is English, the Court merely considers 
whether the domestic doctrine of election is applicable 
to the circumstances in question ; if it is foreign, its sole 
guide is the law of the foreign domicil.* In Balfour v. 
Scott:^ 

A person domiciled in England died intestate leaving im- 
movables in Scotland. The heir to the Scottish land was also 
one of the next of kin, and as such he claimed a share of the 
English movables. It was objected to this claim that by the 
law of Scotland an heir could not share in movables, unless he 
consented to the immovables being massed with the movables 
so as to form one common subject of division. This, however, 
was not the English rule, and it was therefore held that the heir 
could take his share as one of the next of kin without comply- 
ing with the rule of the lex situs. 

Question So far as concerns Private International Law the 
w^*the question of election generally arises where the testator 
will is TOid devises his own land away from the heir by a will which 
moTtUes void, cither formally or essentially, according to the 
lex situSy but bequeaths a legacy to the disappointed heir. 
The question arises here whether the heir must elect, 
i.e. if he claims the land on the ground that the will is 
invalid, can he retain the legacy in full or must he make 
compensation out of it to the disappointed devisee } 
Priviiefed This situation was possible in England prior to 1837 
h«r'of£«^^ *** a purely domestic casCy for, until the law was altered bv 
Uth knd the Wills Act, the formalities necessary for a valid will 
varied according as the subject-matter of the disposi- 
tion was realty or personalty. In this state of the law it 

* DunJas v. Dundas (1830), 2 Dow. te Cl. 549, «t 374. 

* Dundasy.Dundas,supra. 

* (* 793 )f 6 Bro. P.C. 550. 



DOCTRINE OF ELECTION 559 

was established as early as 1 749 in Hearle v. Greenbank} 
that, if a testator devised his English freeholds to a 
stranger and bequeathed legacies to the heir-at-law in 
a will that was valid as to personalty but void as to 
realty, the heir was not bound to elect, unless there was 
an express direction that any one who disputed any part 
of the will should forfeit all benefits.* He was entitled 
both to the land and to the legacies. Although this 
situation can no longer arise in the case of an English 
will disposing of English property, it may well do so 
where the testator is domiciled abroad. Suppose that: 

A testator domiciled in Italy makes a will by which he devises 
his English entailed interests to X and bequeaths a legacy to Y, 
who is his heir-at-law according to English law. The will is 
formally valid by Italian law but ineffective by English law. 

In such a case as this it has been held, following the 
principle of Hearle v. Greenbank^ that the English heir 
IS not put to his election.^ He can claim the land as heir 
against the invalid will of realty, and retain the legacy 
under the bequest which, since its validity falls to be 
determined by the lex domicilii^ is invulnerable. This is 
an example or that ‘special tenderness’ which the Courts 
have always shown to the heir-at-law of English land,+ 
though now that the heir has been abolished for fee 
simple estates in England it is doubtful whether a simi- 
lar indulgence will be extended to those relatives who 
are entitled to the residuary estate of an intestate person. 

It is an inequitable privilege established by the Courts 
at a time when they particularly favoured the heir-at-law 
and frowned upon any attempt to defeat his rights. 

This tenderness has never been shown to a foreign Foreign 
heir, i.e. to the heir entitled to take foreign land under 
the rules of intestate succession recognized by the elect 
lex situs. The attitude of English law with regard to 

* Hearle v. Greenbank (1749), * * 9 ®* 

* Beugiton v. Bwgkton (1750), 2 Yes. Sen. I2. 

* In rede Fine, [1915] i Ch. 920. 

* In re Ogilvie, [1918] i Ch. 492, 496, per Younger J. 
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election in a case of this sort can be illustrated from 
In re Ogi/vie^'^ where the facts were as follows; 

A domiciled Englishwoman devised her land in Paraguay 
to a charity, and gave legacies to the persons who were the 
obligatory heirs of the land according to Paraguayan law. The 
charitable devise was void by the lex situs to the extent of four- 
fifths, which was the portion reserved for the obligatory heirs. 
Moreover, according to the lex situsy the right of an heir to 
his legal portion was not affected by any other benefit that he 
might have received under the will. 

In a case of this description, English law, as being 
the law of the testator’s domicil, determines whether the 
foreign heir is to be put to his election. This raises the 
question of construction whether the testator has mani- 
fested an intention to pass the foreign land, for if he has, 
then despite the invalidity of the will by the lex situs 
the doctrine of election becomes applicable.* The rule 
evolved by English Courts on this matter is that the 
foreign property must be described either specifically 
or by necessary implication.* Thus, if a testator uses 
only general descriptive words, as, for example, where 
he says, 

‘I devise all my estate, whatsoever or wheresoever, 
whether in possession or reversion,’ 

he is taken to intend that his disposition shall be re- 
stricted to such land as he is empowered to pass by 
a will executed in that particular form.* There was no 
difficulty of this sort in In re Ogilvie^ since the testatrix 
had shown a plain intention to pass the Paraguayan 
property, and therefore it was held that the obligatory 
heirs must elect between what they took by the lex situs 
owing to the invalidity of the charitable devise and what 
they were given in the shape of legacies by the will. 

‘ir, said Younger J., ‘[the Court] finds that an English 
testator has by his will manifested an intention to dispose of 

* [1918] I Ch. 492. * Trotterv. Tntur (jiizZ), 5 Bli.N.S. 502. 

* Maxwell v. Maxwell (1852), 16 Beav. 106; Orrell v. Orrell 

(1871), L.R. 6 Ch. 302. ♦ Maxwell v. Maxwell, supra. 
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foreign heritage away from the foreign heir, and has, in fact, 
so far as words are concernedy effectually so disposed of it, this 
Court merely sa}^ that it is against conscience that that foreign 
heir, given a legacy by the same will, and to that extent an 
object of mere bounty on the part of the testator, shall take and 
keep, under the protection of the foreign law, the land by the 
will destined for another, without making to that other out 
of his English legacy, so far as it will go, compensation for 
his disappointment, thus effectuating the testator’s whole in- 
tentions.’* 

The House of Lords, however, in an appeal from the No election 
Court of Session in Scotland, has held that a foreign 
heir will not be put to his election if it would be im-niegaiby 
possible by the lex situs to give effect to the disposition of 
the foreign land intended by the testator.^ In that case: 

A domiciled Scotsman made a will by which he left his 
estate, including lands of great value in the Argentine, to 
trustees to be held by them upon certain trusts for his children. 

There was a provision that the trust dispositions should be 
accepted in full of legitiniy and that if any child repudiated the 
will and claimed his legitim he should forfeit all title to any 
share of the estate which the testator was free to dispose of by 
will. All trusts of land are illegal in the Argentine and there- 
fore the will was a nullity so far as the land in that country was 
concerned. The children, taking advantage of the lex situsy 
succeeded to the land in equal shares ah int estate. 

It was held on these facts. Viscount Cave dissenting, 
that they were not bound under the Scottish doctrine 
of approbate and reprobate (which is analogous to the 
English doctrine of election) to elect between their 
shares of the land in the Argentine and the other bene- 
fits conferred upon them by the will. 


11. The effect of equitable jurisdiction 'in personam* 

on foreign immovables by ^ 

One result, as we have seen, of that exclusive sove- 
reignty and jurisdiction which a State possesses within 

foreign im* 

* [1918], I Ch. at p. 502. * Brown v. Gregson^ A.C. 860. movables 

4431 
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its own territory is that a Court cannot, by its judg- 
ments or decrees, directly bind or affect land which lies 
within the confines of another State. But the reason 
upon which this maxim is based has no force where the 
issue before the Court is, not a ius in rem relating to 
foreign immovables, but a personal obligation enforce- 
able against the defendant. The objection that a Court 
has no jurisdiction owing to the foreign situs of the res 
litigiosa is fatal to an action in rem^ but is no answer to 
an action in personam. 

‘The English Courts of Equity are, and always have been. 
Courts of conscience operating in personam and not in rem^ and 
in the exercise of this personal jurisdiction they have always 
been accustomed to compel the performance of contracts and 
trusts as to subjects which were not either locally or rations 
domicilii within their jurisdiction.’* 

Defend*nt The primary essential is that the defendant should be 
ammabk subjcct to the general jurisdiction of the Court. This 
to the jurisdiction, as we have seen, is founded upon his 
jurittiictjon presence in England, but as regards the power to pro- 
nounce a decree in personam against him it is equally 
well founded by service of notice of a writ under 
Order XI.2 

‘The moment a person is properly served under the pro- 
visions of Order XI, that person, so far as the jurisdiction of 
this Court is concerned, is in precisely the same position as a 
person who is in this country.’* 

Once the Court is thus empowered to take cognizance 
of the matter, the doctrine that equity acts in personam 
may be freely and effectively applied. A decree may be 
issued which, though personal in form, will indirectly 
affect land abroad. 

If, for instance, a mortgagee of land in the West 
Indies refuses to reconvey upon receipt of principal, 

* Ewing V. Orr-Ewing (1883), L.R. 9 A.C. 34, 40, per Lord Sel* 

borne. * Supra, p. 1 1 1 et seqq. 

* In re LiddelFs Settlement Trusts, [1936] Ch. 365, 374,^r Romer 
L.J. 
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interest, and costs, there is no way by which a direct 
transfer of the property to the mortgagor can be 
effected at the instance of the English Court. But the 
Court can indirectly produce the desired result by 
saying to the recalcitrant mortgagee, ‘you are subject to 
our jurisdiction by reason of your presence in England, 
and if you refuse to take the steps required by the lex 
situs for a re-conveyance of the property to the mort- 
gagor, we shall imprison you or sequestrate your 
English property until you comply’. 

‘Courts of Equity have,’ said Wright J., ‘from the time of 
Lord Hardwicke’s decision in Penn v. Lord Baltimore, exer- 
cised jurisdiction in personam with respect to foreign land 
against persons locally within the jurisdiction of the English 
Court in cases of contract, fraud, and trust, enforcing their 
jurisdiction by writs of ne exeat regno during the hearing and 
by sequestration, commitment, or other personal process after 
decree.’* 

The distinction is that the Court cannot act upon the land 
directly, but acts upon the conscience of the defendant.* 

This right to affect foreign land was finally established 
by the decision in Pe««v.£<?/n«ore 3 in 1750. In that case: 

A contract had been made in England between the plaintiff 
and the defendant, by which a scheme was arranged for 
fixing the boundaries of Pennsylvania and Maryland. To 
a suit for specific performance brought in this country the 
defendant objected that the Court had no jurisdiction, since 
it could neither make an effectual decree nor execute its own 
judgment. Lord Hardwicke, while admitting that he could 
not make a decree in rem, granted specific performance, on 
the ground that the strict primary decree in that Court, as 
a Court of Equity, was in personam. 

The exercise of this jurisdiction, of course, is not Extentive 
confined to questions concerning foreign land. 

* Britisk South Africa Co, v. Companhia it Mocambiqut, [1892] *1 

aQ.B. 3 s 8 ,atp. 364 . 

* Cranstoan v. Johnston (1796), 3 Ves. Jr. 170, per Sir R. P. Arden 

M.R. at 182. * (*75o)> * Ves. 444. 



Enforce- 
ment of 
foreign 
judgment 
may be 
restrained 


56+ THE LAW OF IMMOVABLES 

extends to any case where the defendant has been 
guilty of conduct that in the eye of the Court is contrary 
to equity and good conscience. An important example 
of the general jurisdiction occurs where a person who is 
amenable to the Jurisdiction commences legal proceed- 
ings abroad the institution of which is inequitable. In 
such circumstances the Court does not hesitate to issue 
an injunction in restraint of the foreign proceedings, 
for a decree of this nature is not directed against the 
authority of the foreign Court but merely commands 
a person within the English jurisdiction what he is to do.* 

Tn truth, nothing can be more unfounded than the doubts 
of the jurisdiction. That is grounded, like all other jurisdic- 
tion of the Court, not upon any pretension to the exercise of 
judicial and administrative rights abroad, but on the circum- 
stance of the person of the party on whom this order is made 
being within the power of the Court. If the Court can 
command him to bring home goods from abroad, or to assign 
chattel interests, or to convey real property locally situate 
abroad — if, for instance, as in Penn v. Baltimore it can decree 
the performance of an agreement touching the boundary of a 
province in North America ... in precisely the like manner 
it can restrain the party within the limits of the jurisdiction 
from doing anything abroad, whether the thing forbidden be 
a conveyance or other act in paisy or the instituting or the 
prosecution of an action in a foreign Court.’* 

Even where a person has actually obtained judgment 
abroad, an injunction may be issued restraining him 
from reaping its fruits. Any doubts that may have been 
felt about this were settled by the Court of* Appeal in 
Ellerman Lines v. Read^ where the facts were as follows : 

Landi, a naturalized British subject, as part of an under- 
taking to salve the plaintiffs’ vessel, entered into a contract with 
the master by which he agreed not to detain the vessel in 

* Bushby V. Munday (1821), 5 Madd. 297; Portaritngton v. Soulby 
(1834), 3 My. &K. io\\CarronIron Co. v.Mac/aren{iS$$), 5 H.L.C. 

439 - , , 

* Portarlington v. Boulby (1834), 3 My. & K. 104, 108-9, Lord 

Brougham. ^ ^ 44 * 
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Turkish waters unless the plaintiffs failed to furnish satis- 
factory security for payment of his services. Security having 
been offered to the satisfaction of both parties, the plaintiffs 
were about to tow the vessel to England when Landi caused 
her to be arrested at Constantinople. The master appeared in 
the Turkish action and asked for the vessel’s release in accor- 
dance with the contract, but Landi met this by a denial that 
he had accepted the security offered. Landi was put on his 
oath but maintained his denial. The master then withdrew 
from the proceedings and in his absence judgment was given 
against the plaintiffs for ;{[23,890, which was about six times 
the value of the ship. The plaintiffs subsequently brought an 
action in England claiming inter alia an injunction to restrain 
La.ndi from taking any steps to enforce the Turkish judgment. 

The trial judge found that Landi committed a ‘deli- 
berate and shameless breach of contract’ in arresting the 
ship, and that he told a lie when he sv/ore that he had 
not accepted the security. The Court of Appeal granted 
the injunction. The ratio decidendi was stated by 
Atkin L.J. in the following words: 

‘If the English Court finds that a person subject to its 
jurisdiction has committed a breach of covenant, or has acted 
in breach of some fiduciary duty or has in any way violated the 
principles of equity and conscience, and that it would be 
inequitable on his part to seek to enforce a judgment obtained 
in breach of such obligations, it will restrain him, not by 
issuing an edict to the foreign Court, but by saying that he is 
in conscience bound not to enforce that judgment.’* 

We must now, however, confine the discussion to Thejuris- 
the manner in which the exercise of this personal juris- ” 
diction may afreet foreign land. foreign 

The fundamental requirement is that the defendant 
should be subject to some personal obligation arising 
from his own act, for it is only when his conscience is 
affected that the Court is entitled to interfere. There is 
comparative agreement among writers and judges as to 
the acts which impose a personal liability upon a party, 

* Atp. 155. 
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sufficient to found the jurisdiction,^ but the most 
exhaustive statement of the law has been made by 
Parker J. in the following words :* 

*In my opinion the general rule is that the Court will not 
adjudicate on questions relating to the title to, or the right 
to possession of, immovable property out of the jurisdiction. 
There are, no doubt, exceptions to the rule, but, without 
attempting to give an exhaustive statement of those exceptions, 
I think it will be found that they all depend upon the existence 
between the parties to the suit of some personal obligation 
arising out of contract or implied contract, fiduciary relation- 
ship or fraud, or other conduct which, in the view of the 
Court of Equity in this country, would be unconscionable, and 
do not depend for their existence on the law of the locus of the 
immovable property.’ 

It will lead, perhaps, to a better appreciation of the 
subject if we attempt to tabulate the various circum- 
stances which have been considered sufficient to raise 
the necessary personal equity. 

(i) Contracts relating to foreign land. 

Contract It is dear that a party to a contract concerning foreign 

'*”*^1**1 subject to a personal obligation which affects his 

owiption conscience and which can be enforced by the personal 
'*’^rtfe» process of a Court of Equity.^ The existence of a con- 
'** tractual obligation was the ground of the decision in 
Penn v. Baltimore.*' In the very early case of Archer v. 
Preston^ the defendant, who refused to perform a con- 

* ‘Obligations arising from, or as from, a person’s own contracts and 
torts’ (Westlake, s. 172); ‘upon the ground of a contract or other equity 
subsisting between the parties respecting property situated out of the 
jurisdiction’ (Foote, p. 224); ‘either a contract between the parties to 
the action or an equity between such parties’ (Dicey, p. 207) ; ‘contract, 
fraud and trust’ (Wright J., British South Africa Co, v. Mocambique, 
[1892] 2 Q.B. at 364). 

^ Deschamps v. Miller^ i Ch. 856, at 863. 

3 British South Africa Co, v, De Beers Consolidated Mines Ltd,^ 
[1910] 2 Ch. 502, at pp, 523-4, Kennedy L.J.; St. Pierre y. South 
American Stores^ [1936] i K.B. 382. ^ Supra^ p. 563. 

5 Undated but cited in Arglasse v. Muschamp (i 6 Sz), i Vern. 75, 77. 
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tract for the sale of land in Ireland, was successfully 
sued for specific performance while on a casual visit to 
England. Again, in a modern case,* a decree for specific 
performance was made against the English executors 
of a testator who had agreed for valuable consideration 
to execute a legal mortgage of land in the island of 
Dominica. 

The reverse side of the question was in issue in De English 
Nicolls V. Curlier (No. 2).* The House of Lords had 
decided in the first case between these parties that a be affected 
marriage contract implicitly made in France, concern- 
ing the mutual rights of the spouses to the matrimonial 
property, was binding on movables subsequently ac- 
quired in England where the husband died domiciled.^ 

The question that now arose was whether the rights of 
the surviving wife to the English immovables of her 
deceased husband were to be regulated by French law 
as being the proper law of the contract, or by English 
law as being the lex situs. Kckewich J. held that the 
implied contract must operate according to the in- 
tention of the parties so as to bind the freehold and 
leasehold estates of the deceased, unless there was any 
overriding rule of English law which would render it 
unenforceable. The only possible rule was the provi- 
sion of the Statute of Frauds requiring a written memor- 
andum in the case of a contract concerning land, but 
the learned judge held that, since this particular con- 
tract according to French law constituted a partnership 
between the spouses, it fell within the rule of English 
law that a parol agreement for a partnership is not 
caught by the Statute and is enforceable despite the 
lack of written evidence. The accuracy of the view 
expressed by the learned Judge, that the contract im- 
plied by French law included foreign immovables, is 
open to doubt. His decision might have been based 
more surely upon the counsel’s other argument, namely, 

' In re Smith, [1916] 2 Ch. 206; supra, p. 545. 

* [1900] 2 Ch. 410. * Supra, p. 495. 
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that the land represented the investment of money ac- 
quired by the husband during marriage, and that the wife 
could follow the money, to which she was admittedly 
entitled, into whatsoever form it had been converted.* 

(ii) Fraud and other unconscionable conduct. 

Fraud The objection was raised as long ago as 1682, in the 
^iwnai Arglasse v. Muschamp^' that the English Court 

obligation has no jurisdiction to hear a suit founded on fraud if the 
®p,rty fraud is concerned solely with foreign land. In over- 
ruling the objection the Chancellor stigmatized it as 
‘only a jest put upon the jurisdiction of this Court by 
the common lawyers’. Fraud is an extrinsic, collateral 
act, violating all proceedings, even those of Courts of 
justice,^ and it always creates a right in the injured party 
to sue the defendant in personam wherever he can find 
him, no matter where the cause of action has arisen or 
where the subject-matter of the action is situated. The 
leading case is Cranstown v. Johnston.^ 

The plaintiff was liable under an arbitrator’s award to pay 
to the defendant at Lloyd’s Coffee House in London the sum 
of ;C2,52i lOj. 9<f., but owing to absence abroad he was unable 
to make the payment at the required time. He was entitled 
to a plantation of great value in the island of St. Christopher. 
The law of that island allowed a creditor to proceed against 
an absent debtor after leaving a summons at the freehold of 
the debtor and nailing another on the court-house door. The 
defendant availed himself of this procedure, and after judg- 
ment had been obtained without any actual notice to the 
plaintiff, the plantation was seized by the Provost-Marshal and 
the plaintiff’s interest therein sold to the defendant for £2,000^ 
which was far less than its true value. The plaintiff filed a bill 
for relief in the English Court of Equity. 

The Master of the Rolls decreed that upon receipt 

' For a discussion of the case see Westlake, pp. 74-5. 

* (1682), I Vem. 75. 

Duchess of Kingston's Case (1776), Harg. State Trials, 602, per 
De Grey L.C.J.; Whiter. fl<s//(i8o6), 12 Ves. 321. 

(1796), 3 Ves. Jr. 170. 
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of what was due for principal, interest, and costs the 
defendant should reconvey the plantation to the plain- 
tiff. He did not deny that what had been done was in 
accordance with the lex situs, but he pointed out that the 
defendant had used the local law, not to satisfy the debt, 
but to obtain an estate at an inadequate price. This was 
a ‘gross injustice’ sufficient to justify the Court in acting 
upon the conscience of the defendant. 

(iii) Fiduciary relationship. 

A trust attached to foreign land may be enforced by Trust 
the English Court, provided that the trustee is present 
in this country.* This is so, even though the author of 
the trust is domiciled abroad.^ 

Again, a personal equity arising from a mortgage of Mortgige 
foreign land may justify an action in this country. Thus, 
where the mortgagor of land in Jamaica had obtained 
a decree from the English Court which directed certain 
accounts to be taken with a view to redemption, the 
Court granted an injunction restraining the mortgagees, 
who were present in England, from instituting fore- 
closure proceedings in Jamaica.^ The mortgagor had 
a clear equity to be protected from a double account. 

The same principle applies to foreclosure proceedings. 

A decree in a foreclosure suit is merely a decree in 
personam, and it can therefore be made by an English 
Court against a mortgagor who is in England, although 
the subject of the mortgage may be immovables situated 
abroad.^ 

It is inherent in what has been said above that theNojuris- 
jurisdiction cannot be exercised unless the defendant 
has committed some act or entered into some trans- <iefend»nt’s 
action which clearly affects his conscience according to XcteT'* 

' Kildare v. Eustace (1686), 2 Cas. in Ch. i88. 

- Ewittgv. Orr-Emug{i 883), L.R. 9 A.C. 34. 

^ Beckford v. Kemble (1822), i Sim. & St. 7. 

♦ Toller\, Carteret (1705), 2 Vcm. 494; Paget v. Ede (1874), L.R. 

18 Eq. 118. 
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English law. There must be some personal element, 
something more than a naked question of title to foreign 
land. In the case of In re Hawthorne 

X, a domiciled Irishman, devised a house in Dresden, which 
belonged to him and his wife jointly, upon trust for his wife 
for life with remainder to his daughter, Y. The will was void 
by the lex situs, Y predeceased X, and after the death of the 
latter his wife devised the house to Z. Z sold the house in his 
lifetime, leaving part of the purchase money on mortgage. 
The plaintiffs, who alleged that by Saxon law they were the 
heirs of X, sued the executors of Z, claiming an account of 
the purchase money. 

The claim of the plaintiffs was based upon two 
grounds: first, that they were entitled by the Saxon law 
of intestacy to a share of the house, and secondly, that 
Z, having sold the property, became by Saxon law con- 
structive trustee of the proceeds. They were unable to 
show that by English law Z was in any way personally 
accountable to them. There was no contract, no fidu- 
ciary relationship, no fraud. The title to Saxon land 
was in dispute, and the merits of the case depended 
entirely upon Saxon law. Judgment was therefore 
entered for the defendants. This case was followed in 
Desekamps v. Miller where the facts were that : 

H and W, two domiciled French subjects, married in France. 
H later settled in India, and, having gone through a form of 
marriage with X, made a settlement, of which the defendants 
were trustees, of land in Madras in favour of X and certain 
other persons. After the death of H and W, the plaintiff, who 
was their only son and administrator of W’s English property, 
sued the defendants in England to impeach the settlement, his 
contention being that by French law W became entitled to 
one half of the after-acquired property of H, and to a life 
interest in the other half of the property. 

The plaintiff failed in his action, since there was no 
possible ground upon which a personal remedy against 
the defendants could be based. The issue was whether 
* (1883), 23 Ch, D. 743. ^ [1908] I Ch. 856. 
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Indian law admitted that the wife acc^uired an interest 
in the land by virtue of her marriage in France, and if 
so, whether the defendants were purchasers for value so 
as to take free from that interest. These were matters 
that fell within the exclusive jurisdiction of the Indian 
tribunals. 

It must be observed, however, that the Court does Equitable 
not refuse to exercise its personal Jurisdiction merely 
because the right, recognized by English law as spring- though not 
ing from the personal relationship between the parties, 
is one which is not recognized by the lex situs. Lord 
Cottenham, in the case of Ex parte Pollard^^ said: 

‘The Courts of this country in the exercise of their juris- 
diction over contracts made here, or in administering equities 
between parties here, act upon their own rules, and are not 
influenced by any consideration of what the effect of such 
contracts might be in the country where the lands are situated, 

^ or of the manner in which the Courts of such countries might 
deal with such equities.’ 

In that case, an equitable mortgage according to English 
law had been created over Scottish land by the deposit 
of title-deeds, together with a memorandum by which 
the mortgagors agreed to do anything necessary to make 
the security more effective. The mortgagors, who were 
partners carrying on business in Scotland and England, 
became bankrupt, and the mortgagee claimed in the 
English Court to have his debt paid out of the Scottish 
land in preference to the general body of creditors. The 
objection raised to this claim was that by the law of 
Scotland no lien or equitable mortgage on the land was 
created by the deposit of the title-deeds or by the written 
memorandum. The Court decided in favour of the 
plaintiff. There wa« nothing in Scottish law which 
made it illegal or mpossible for the mortgagors to 
create an effective mortgage according to the terms of 
their contract, and the fact that what they had done did 

‘ (1840), Mont, it Ch. 239: In re The Anchor Line (1937). i Ch. 

483, 488. 
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not create a right in rent according to the lex situs was no 
reason why the English Court should not enforce the 
personal obligation by decreeing the execution of an 
instrument in the proper Scottish form. 

Such then is the ground upon which the English 
Court is prepared to make an order which, though 
personal in form, may affect the disposition of, or the 
right in, foreign immovables. It is clear that the exer- 
cise of this somewhat indefinite jurisdiction in personam 
may be carried to extremes, and may lead to injustice if, 
for instance, the strict rules which English law applies 
to dealings with trust property are applied to a case be- 
tween foreigners who, according to their own system 
of law, are not exactly related to each other as trustee 
and cestui que trust.^ In fact, I^ord Esher once said that 
the decision in Penn v. Baltimore ‘which has been acted 
upon by other great judges in equity, seems to me to be 
open to the strong objection that the Court is doing 
indirectly what it dare not do directly’.^ It behoves us 
then to ascertain the limits within which the exercise 
of this personal jurisdiction is confined. 

There would appear to be two limitations. 

First, it must be possible for the decree issued by the English 
Court to be carried into effect in the country where the land 
is situated. 

This restriction requires no elaboration, for the futility 
of ordering the defendant to perform some act which 
would be forbidden by the lex situs is obvious. As Lord 
Cottenham said in Ex parte Pollard 

‘If indeed the law of the country where the land is situate 
should not permit or not enable the defendant to do what the 
Court might otherwise think it right to decree, it would be 
useless and unjust to direct him to do the act.’ 

* Concha V. Concha, [1892] A.C. 670, at p. 675, per Lord Mac- 
naghten. 

* Componhia Je Mocambique v. British South Africa Co., [1892] 
2 Q.B. 358, 404-5. 
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Secondly, the personal obligation which is the basis of the Must be 
English Court’s jurisdiction must, to use an expression ofP'iT'‘y,®^ 
Professor Beale, ‘have run from the plaintiff to the defendant’,* 
i.e. there must be privity of obligation between the parties to *•>« psrtUi 
the action. 

It is more important to appreciate the meaning of The 
this second limitation. It is essential to know whether 
the personal jurisdiction can be exercised so as to affect general rule 
parties other than those between whom the personal 
obligation exists. The Master of the Rolls remarked in ** 
Cranstown v. Johnston 

‘It is said, what if the sale had been to a third person ? I am 
glad I have not to determine that. A third person might have 
a great deal more to say than this defendant can.’ 

But it has been established since that case that the Court 
acts only against the actual person who, as a result of 
his own conduct, is under a personal obligation to the 
plaintiff, and it stops short of exercising the jurisdiction 
against a third party, even though he may have acquired 
the land from one who is contractually, or otherwise 
personally, liable to the plaintiff.^ There must be 
privity of obligation between plaintiff and defendant, 
and that privity must arise from some transaction 
effected by the plaintiff with the defendant. If A agrees 
to sell foreign land to B, there is no doubt that A incurs 
a personal liability which is justiciable in England. But 
if, in breach of his contract, A sells the land to X, there 
is no personal equity which B can enforce against X. 

There is no contract by X with B, no unconscionable 
conduct by X towards B personally, and if B is to 
sustain his claim to the land in an English court he must 
prove that an interest is conferred upon him by the 
lex situs. An equity which is enforceable against A 

* H.L.R. zx. 390. * Supra, p. 568. 

* Martin w. Martin {till), 2 R.& M. 507; Waterhtmst't. StansjUli 
(1851), 9 Ha. 234; Norris v. Chambres (1861), 29 Beav. 246;affirmed 
(1861), 3 Dc G.F. & J. 583; Hich v. Powell (1869), L.R. 4 Ch. 741 ; 

Norton v. Florence Land Co. (1877), 7 Ch. D. 332. 
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personally is not attached to his land so as to run there- 
with, unless it is so attached by the lex situs. Thus in 
Martin v. Martin 

Martin v. An Englishwoman made an ante-nuptial settlement, to 
Martin which her husband was a party, by which she settled land in 

Demerara for the benefit of herself and her children. She and 
her husband later mortgaged the land to X, who had full notice 
of the settlement. By the law of Demerara the settlement was 
a complete nullity. A bill was filed by the wife in England for 
a declaration that the mortgage was fraudulent and void, and 
a cross bill was filed by X for the purpose of establishing the 
mortgage. 

The mortgage was upheld by the Court. The Master 
of the Rolls pointed out that the equity of the wife was 
not attached to the estate but to the person of the 
husband by reason of his contract. Presumably, there- 
fore, the jurisdiction in personam could have been 
invoked in order to recover compensation from the 
husband for the loss to the trust.* 
iVorr/iv. A more apt illustration is Norris v. Chamhres,^ In 
Chambret Sadleir agreed to buy certain Prussian lands 

from Simons and paid a deposit. Simons refused to 
complete and sold the land to Chambres, who had 
notice of Sadleir’s contract. Sadleir’s representative 
brought a suit in England claiming that he was en- 
titled to a lien on the land. Sir John Romilly M.R., in 
dismissing this claim, referred to the cases which had 
followed Penn v. Baltimore, and said 

‘On examining them, I find that in all of them a privity 
existed between the plaintiff and defendant; they had entered 
into some contract, or some personal obligation had been 
incurred moving directly from the one to the other. In this 
case I cannot find that anything of that sort exists.* 

Later he said: 

‘Simons having received this money repudiates the contract, 

* (1831), a R. A M. 507. * White k Tudor, vol. i, p. 650. 

* (1861), 29Beav. 246; (1861), 3 DeG.F. & J. 583. 

* 29 Beav. at 254 - 5 . 
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and sells the estate to a stranger. That constitutes no personal 
demand which Sadleir could enforce in this country against 
that stranger. There is no contract between them, there are 
no mutual rights, and there is no obligation moving directly 
from one to the other. I am told that . . . according to the law 
of England, if a man sell an estate to B, and receive part of 
the purchase money, and then repudiate the contract and sell 
the estate to C, \vho has notice of the first contract and of the 
payment of part of the purchase money by B, B shall, in that 
case, have a lien on the estate in the hands of C for the money 
paid to the original owner. But assume this to be so, this is 
purely a lex loci which attaches to persons resident here and 
dealing with land in England. If this be not the law of Prussia, 

I cannot make it so because two out of the three parties dealing 
with the estate are Englishmen, and I have no evidence before 
me that this is the Prussian law on the subject, and if it be 
so, the Prussian courts of justice are the proper tribunals to 
enforce these rights.’ 

This decision was affirmed by Lord Campbell upon the 
grounds indicated by the Master of the Rolls. It was 
followed in Norton v. The Florence Land Co.y^ where it 
was decided that, if dealings with foreign land have 
occurred between the owner of that land and two or 
more independent persons, any question of priorities 
must be decided according to the lex situs. 

We must not, however, be led into the error of Third 
presuming that an equity which has arben between A 
and B can never be enforced against C under the personal subject to 
jurisdiction of the Court. It is always a question of 
personal obligation. Is the defendant, though not a 
party to the original transaction which gave rise to the 
dispute, contractually or otherwise personally bound 
Thus in Mercantile Investment and General Trust Com-^ 
pany v. River Plate Trusty Loan and Agency Co. 

An American company created an equitable charge over 
land in Mexico in favour of certain English debenture holders. 

The charge was void by Mexican law for want of registration. 

The land was later transferred to the defendants, an English 

* (1877), 7 Ch. D. 332. * [1892], 2 Ch. 303. 
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company, but 'subject to the mertgagey iteuy or charge now 
existing' in favour of the debenture holders. 

To an action brought in England to enforce this ecjuit- 
able charge it was objected that there was no privity 
of obligation between the debenture holders of the 
American company and the defendants. The defen- 
dants had not issued the debentures, and, by Mexican 
law, they were the absolute and unfettered owners of 
the land. North J. had no difficulty in disposing of this 
argument. The defendants had agreed to take the land 
subject to an express obligation in favour of the deben- 
ture holders, and it was clearly unconscionable that 
they should rely exclusively upon the /ex situs. 

The con- A question which has never arisen in England is 
whether a foreign judgment based upon the same 
Babimrt principle as that adopted in Penn v. Ba/timore, but 
affecting English land, will be granted extra-territorial 
effect. If, for instance, a Californian Court decrees that 
X, resident in California, shall reconvey English land 
to Y, from whom he has obtained it by fraud, will the 
English Court, at the suit of Y, compel X to carry the 
decree into effect. The Supreme Court of Canada has 
recently held that a decree of this nature, since it 
operates in personaniy cannot have extra-territorial 
effect.* 

' Duke •v.Andler, [1932] S.C.R. 734; and see an article by Dr. 
D. M. Gordon, 49 L.Q.S. 547. 
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I. PRINCIPLE OF RECOGNITION 

U NSATISFIED foreign judgments give rise to Foreign 
complicated questions of Private International 
Law. If a party to an action fails to obtain satisfaction diret"drect 
of a Judgment in the country where it has been granted, ^ngUnd 
the question arises whether the Courts of a foreign 
country in which the other party to the action is found 
will in any way recognize the judgment. It is clear at 
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the outset that owing to the principle of territorial 
sovereignty a judgment delivered in one country can- 
not, in the absence of international agreement, have 
a direct operation of its own force in another. Levy 
of execution, for instance, cannot issue in England in 
respect of a judgment delivered in France. Neverthe- 
less the Anglo-Saxon systems of law recognize that 
some degree of recognition must be afforded to judg- 
ments ot foreign Courts of competent jurisdiction, for 
otherwise one of the essential objects of Private Inter- 
national Law, the protection of rights acquired under 
a foreign system of law, will not be fully attained. 
A foreign judgment is merely a specific application of 
foreign law.* 

Foreign . The attitude adopted by English law from the 

^cretTcs"! has been to permit the successful suitor to 

ctuie of bring an action in England on the foreign judgment. 

*EngUnd * *^all see, English law permits an action to be 

brought, subject to certain conditions, for the recovery of a sum of 
money adjudged to be due by a foreign Court of competent jurisdiction. 
This is very different from the practice obtaining on the Continent. In 
France, for instance, the position has been described as follows by a 
learned writer: ‘In France, when proceedings are brought for the 
enforcement of a foreign judgment, the French Courts first satisfy them- 
selves that the foreign judgment fulfils certain conditions (conditions 
which, though not the same, are fairly similar to those required by an 
English Court when an action on the judgment is brought). If the 
foreign judgment is found to satisfy these conditions, then an exequatur 
is granted, if there is a convention to this effect with the country from 
which the judgment issues. In the absence of such convention, however 
(except in judgments relating to matters of personal status), the French 
Courts have the right, which they apparently almost invariably exercise, 
of revision, which means that the case is re-opened on its merits and the 
proceedings are, so far as delay and expense are concerned, equivalent 
to a retrial of the case novo. The foreign judgment is not regarded as 
final, but merely as a tUre or instrument on the basis of which certain 
conservatory measures can be taken (viz. the preservation of assets in the 
hands of the judgment debtor).' lo B,T,LL, (1929), p. 225. No con- 
ventions have been made by England. Hence the importance of the 
Foreign Judgments (Reciprocal Enforcement) Act, 1933, tnfra^ pp. 
588-92, under which, it is to be hoped, mutual arrangements with 
foreign countries for the enforcement of judgments will be made. 
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To this extent is a foreign judgment recognized. But in 
the last one hundred years the Courts have changed 
their view as to the ground upon which this recognition 
is based. The older cases put it solely upon the ground 
of comity.* This vague principle would appear to mean The 
that, in order to obtain reciprocal treatment from the fomwly*” 
Courts of other countries, we are compelled to take on 
foreign judgments as they stand and to give them full 
faith and credit. Thus in 1 798 Ashhurst J., speaking of 
certain judgments given by the French Courts, used the 
following language: 

‘Those Courts had competent jurisdiction over the subject- 
matter; and it is an established rule that the judgment of 
a foreign court ... is conclusive if the same question arise 
again here. Now as the French Courts have already given a 
judicial opinion upon this question, it must govern us whatever 
may be our opinions concerning the real merits of the case.’* 

In other words, a foreign judgment must as a general 
rule be taken at its face value. 

To base the enforcement of foreign judgments upon in»dequiey 
this uncertain ground (juickly leads to difficulties. One 
result is that the question or reciprocity becomes rele- of comity 
vant, for enforcement must be withheld if the judg- 
ment emanates from a country which refuses to grant 
a similar measure of credit to the judgments of English 
Courts.* Thus, in the leading American case of Hilton 
V. Guyot,^ the Supreme Court held that conclusive effect 
could not be given to the judgments of French Courts, 
since French law refused to recognize the authority of 
foreign judgments. Another objection to the theory of 
comity is the impossibility of determining with precision 
the defences available to the defendant.* If the English 
Court is compelled by comity to enforce the judgment, 

* See Piggott, Foreign Judgments, part i, p. 10 et seqq. 

* Geyerv. Aguilar (1798), 7 T.R. 681, 697. 

* See per Blackburn J. in Hciiisiy v. Westenkolz, (i 870), L.R. 6 Q.B. 

* 59 * * *59 U*^‘ ** 3 > Lorenzen, 1044; Beale, ii. 631. 

* Piggott, Foreign Judgments, part i, p. ii. 
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logic would seem to exclude all defences, except the 
want of jurisdiction in the foreign Court; but to carry 
enforcement to these lengths is obviously inconsistent 
with the most elementary notion of natural justice. 

The It is unnecessary, however, to consider the theory of 
aoctrtoe S further, for it has been supplanted by a far 

obligation more defensible principle which has been called the 
‘doctrine of obligation*. > This doctrine, which was laid 
down in 1842, is that where a foreign Court of compe- 
tent jurisdiction has adjudicated a certain sum to be due 
from one person to another, the liability to pay that sum 
becomes a legal obligation which may be enforced in 
this country by action.^ Once the judgment is proved 
the burden lies upon the defendant to show why he 
should not perform the obligation. 

‘The judgment of a Court of competent jurisdiction over 
the defendant imposes a duty or obligation on him to pay the 
sum for which judgment is given, which the Courts in this 
country are bound to enforce.’^ 

The defendant comes under an implied contract to pay 
the sum awarded, and since this is a liquidated amount 
it may be recovered summarily upon a specially indorsed 
writ.^ 

Merits The merits of this doctrine, as compared with the 
doctrine of P*"**^^*?^® of comity, are twofold. In the first place the 
obligation question of reciprocity is eliminated. If A is under a 
legal obligation to B, there is no more need to consider 
what treatment is meted out by the foreign Courts in 
question to English judgments, than there would be to 
examine the Private International Law, say, of France, 
where the obligation resulted from a contract made in 
France. An obligation which is recognized by English 

’ Piggott, supra, p. 581, note i. 

* Russell Smy/h (1842), 9 M. & W. 810, at p. 8i9,^r Parke B., 
Williams v. Jones (1845), 13 M. & W. 628; Godard v. Gray (1870), 
L.R. 6 Q.B. 139, at p. 148, per Blackburn J. 

3 ScAiishy v. Westenholsc, (1870), L.R. 6 Q.B. 155, 159, per 
Blackburn J. ♦ Grant v. Easton (1883), L.R. 13 Q.B.D. 302. 
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law must be enforced irrespectively of the rules observed 
in foreign legal systems. In the second place, there is 
little difficulty in prescribing the defences available to 
the defendant, for if the ground of his liability is an 
obligation, then any fact which disproves the existence 
of an obligation may be pleaded in bar. 

Thus at common law a plaintiff who has been sue- Foreign 
cessful in foreign proceedings cannot exploit his i“<**“*"* 
advantage in England unless he brings a fresh action defence to 
on the judgment. Nevertheless the principle of res 
judicata applies to judgments delivered by foreign 
Courts of competent jurisdiction,* for a plaintiff who 
brings an unsuccessful action abroad and who then sues 
the same defendant on the original cause of action in 
England will be effectively met by the defence that the 
matter has already been concluded by the foreign 
judgment.* 

It is a rule of domestic English law that a plaintiff No merger 
who has obtained judgment in England against 
defendant is barred from suing again on the original foreign 
cause of action. The original cause of action is merged 3“'**'"*“* 
in the judgment — transit in remjudicatam — and it would 
be vexatious to subject the defendant to another action 
for the purpose of obtaining the same result.* It has 
been held, however, in a series of authorities, that this 
is not so in the case of foreign judgments.* Such a 
judgment does not, in the view of English law, occasion 
a merger of the original cause of action, and therefore 
the plaintiff has his option, either to resort to the original 
ground of action or to sue on the judgment recovered,* 
provided, of course, that the judgment has not been 
satisfied.* It is reasonably clear that there is no justifica- 

‘ Infra, p. 619. * Ricardo v. Garcias (1845), 12 Cl. & F. 368. 

3 Kingy. Heart (1844), 13 M. & W. 494, 504. 

* Hail V., Odier (1809), ii East 1185 Smith v. Nicells (1839), 5 

Bing. (N.C.) 208; Bank of Australasia y. Harding 9 C.B. 661; 

Bank of Australasia v. Nias (1851), 16 Q.B. 717. 

* Per Tindal C.J., Smith y. Nicolls, supra, at p. 221. 

* Bather y. Lamb (i860), 8 C;B. (N.S.) 95. 
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tion for thus differentiating between English and foreign 
judgments.* The reasons upon which the doctrine is 
founded are obscure and evasive, and the principal con- 
sideration that would appear to have influenced the 
Courts, namely, that a foreign judgment is only evi- 
dence of the debt due from the defendant,* was forcibly 
demolished by the majority of the Court in the later 
case of Godard v. Gray? The most plausible justifica- 
tion for non-merger, perhaps, is that a plaintiff suing 
in England on a foreign judgment, as contrasted with 
one who sues on an English judgment, possesses no 
higher remedy than he possessed before the foreign 
action. The effect of judgment in English proceedings 
is that ‘the cause of action is changed into matter of 
record, which is of a higher nature, and the inferior 
remedy is merged in the higher’ but the view which 
English law takes of a foreign judgment is that it 
creates merely a simple contract debt between the 
parties. The doctrine of non-merger has, however, 
been too often repeated by judges to justify any prospect 
of its abandonment. 

Foreign A foreign arbitral award is on the same footing as 
aw'irds ^ foreign judgment in the sense that an action to recover 
the sum awarded may be brought in England. The 
essentials of success are proof that the parties submitted 
to arbitration, that the arbitration was conducted in ac- 
cordance with the submission, and that the award is valid 
by the law of the country in which it has been made.® 

II. DIRECT ENFORCEMENT OF FOREIGN JUDG- 
MENTS IN ENGLAND 

Exceptions The common law doctrine that a foreign judgment, 
though creating an obligation that is actionable in 
judgment i See Piggott, Fereipi Judgments, part i, p. 15. 

"nfonk * ^^.%-Halls.Odber,sutra,per^zy\tyl. 
in EngUnd ^ ( 1 870), L.R. 6 Q.B. 1 39, 14^50. 

+ King V. Hoare (1844), 13 M. & W. 494, 504, per Parke B. 

5 Norske Atlas Insurance Co, Ltd, v. London General Insurance Co. 
Ltd, (1927), 43 T.L.R. 541. 
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England, cannot be enforced here except by the institu- 
tion of fresh legal proceedings, is subject to important 
statutory exceptions introduced by the Judgments 
Extension Act, 1868; the Administration of Justice 
Act, 1920, Part II; and the Foreign Judgments (Reci- 
procal Enforcement) Act, 1933.* We will deal with 
these statutes separately.* 

I. JUDGMENTS EXTENSION ACT, I 868 

Scotland and Ireland, from the point of view of Exceptional 
Private International Law, are foreign countries, and 
before 1868 a plaintiff who had obtained judgment in uidirwh 
either of these countries and who desired to enforce it 3“***”*"“ 
against the defendant in England was in no better posi- 
tion than if he had obtained his judgment in some 
country which did not form part of the United King- 
dom. His only course was to bring a fresh action in 
England. The Act of 1868 was therefore passed with 
the object of rendering judgments obtained in the 
Superior Courts of England, Scotland, and Ireland 
respectively, effectual in any other part of the United 
Kingdom. 

The Act applies only to judgments obtained in the Irish or 
English High Court of Justice, the High Court of 
Justice in Northern Ireland,* and the Court of Session hxsfuU 
in Scotland. Each of these Courts keeps a register, in 
which a certificate affirming that a judgment has been 
obtained in either of the other two countries may be 
entered. The Act provides that: 

[The certificate] shall from the date of such registration be 

of the same force and effect, and all proceedings shall and may 

* Sec an article by Professor H. E. Yntema, Michigan Law Review, 
zxziii (June 1935), pp. 1129 et seqq. 

^ See also the Arbitration (Foreign Awards) Act, 1930, which 
provides for the enforcement in England, subject to conditions, of 
certain foreign arbitration awards. 

3 The Irish Free State is a Dominion, and therefore a Free State 
judgment can no longer be registered in England under the Act of 1 868 ; 

Wakely v. Triumph Cycle Co., [1924] i K.B. 214. 
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be had and taken on such certificate, as if the judgment of 
which it is a certificate had been a Judgment originally ob- 
tained ... in the Court in which it is so registered, and all 
the reasonable costs and charges attendant upon the obtaining 
and registering such certificate shall be recovered in like 
manner as if the same were part of the original judgment.* 

A judgment which is subjected to this procedure is 
known as an extended judgment. There are, however, 
two limitations to be noticed. 

Only First, the only type of judgment of which a certificate 

deews registered is one for ‘any debt, damages or 

extendible costs’.^ The judgment which it is sought to extend must 
be one which decrees the payment of a sum of money. 
Thus judgments in probate and divorce suits or for the 
recovery of land, and decrees of courts of Equity, are 
outside the statutory provisions.^ 

Juris- Secondly, although in general a judgment extended 
ifmited'to froiH Scotland or Ireland has the same effect in England 
execution as if it had originally been given by an English Court, 
yet the control of the Court is limited to execution.^ 
Execution means the enforcement of a judgment, and 
it has therefore been held that the English Court cannot 
issue a judgment summons® or a bankruptcy notice^ 
upon an extended judgment. 

Original An Irish or a Scottish judgment which has been 
''no^m^ extended to England cannot be impeached upon its 
peachibie merits in an English Court. The sole course open to a 
in England (jgfg^dant who desires to challenge the validity of the 
original judgment is to take the appropriate proceed- 
ings in the country where the judgment was given.^ 
Judgments The Statute is confined to the Superior Courts of the 

of inferior 

courts I S. I. Unless the registration is effected within twelve months after 
extendible judgment, leave must be obtained from the Court in which registra- 
tion is sought. ^ S. I. 

3 JVotherspoon v. Connolly (187 1), 9 Maeph. (Ct. of Sess.) 5 10, 5 1 3, 
per Lord President Inglis. ^84. 

5 In re Watson, [1893] i Q.B. 21. 

^ In re a Bankruptcy Notice, [1898] i Q.B. 383. 

^ See Bailey v. Welpley (1869), Ir.R. 4 C.L. 243. 
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three countries, but the Inferior Courts Judgments 
Extension Act, 1882,* has made the same procedure 
applicable to the judgments of inferior courts, such as 
the County Court in England or the Sheriff’s Court in 
Scotland. 

Other statutes provide for the reciprocal enforce- Binkruptcy 
ment of orders made in bankruptcy^ and in the course 
or Winding up a company.^ 

2. THE ADMINISTRATION OF JUSTICE ACT, 1920^ 

This Act, which was passed upon the recommenda- 
tion of the Imperial Conference of 191 1, makes provi- 
sion for the enforcement within the United Kingdom 
of judgments obtained in a Superior Court of any part 
of the British Dominions, including any territory which 
is under His Majesty’s protection or mandate.® 

A person who has obtained a judgment in one of Registra- 
these countries or territories may within twelve months 
apply for registration to the High Court in England or judgments 
Ireland or to the Court of Session in Scotland, where- ®"*i*"<* 
upo.i the Court may, 'if in all the circumstances of the case 
they think it is just and convenient that the judgment should 
be enforced in the United Kingdom' ^ order the judgment 
to be registered.^ Thus, registration is not a right, as it 
is under the Judgments Extension Act, 1868, but lies 
wholly within the discretion of the Court. 

A judgment cannot be registered unless it is one when 
under which a sum of money is made payable.'^ Nor is 
registration allowed if: allowed 

(a) the original Court acted without jurisdiction; or 

(b) the judgment debtor did not voluntarily submit to the 
jurisdiction of the adjudicating Court, unless he was carry- 
ing on business or was ordinarily resident within that 
jurisdiction; or 

(c) the judgment debtor was not served and did not appear in 
the original proceedings; or 

' 45 & 46 Viet., c. 31. ^ Bankruptcy Act, 1914, s. 121. 

* Companies Act, 1929, s. 223. * 10 & ii Geo. V, c. 81. 

sS. 13. ‘S.9(i). »S. 12. 
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{d) the judgment was obtained by fraud; or 

\e) an appeal is pending; or 

(f) the original cause of action was one which, for reasons of 
public policy or for some other similar reason, could not 
have been entertained in England.* 

Effret of A Judgment registered under the Act is of the same 
force and effect, and it may be followed by the same 
proceedings, as if it had originally been obtained in the 
registering Court.^ That Court possesses the same con- 
trol and jurisdiction over the judgment as it possesses 
over similar judgments given by itself, but m so far 
only as relates to execution.^ A plaintiff who sues on a 
judgment which he might have registered is not en- 
titled to the costs of the action, unless registration has 
been refused or unless the Court otherwise orders.* 
Reciprocti The Act, however, does not render a Dominion 
judgment registrable within the United Kingdom 
be made for unless its provisions have been extended by Order in 
Council to the colony in which the judgment has been 
judgments obtained. Reciprocity is essential. When reciprocal 
provisions have been made by a colony for the enforce- 
ment of English, Scottish, and Irish judgments, an 
Order in Council may be made extending the Act to 
the colony in question.® The Act has already been ex- 
tended to a large number of Dominions and mandated 
territories, including Jamaica, Kenya Colony, Kenya 
Protectorate, Malay Federated States, New Zealand, 
New South Wales, Queensland, South Australia, 
Western Australia, Victoria, and Tasmania.® 

3. FOREIGN JUDGMENTS (RECIPROCAL ENFORCEMENT) 
ACT, 19337 

mroSSSil policy of facilitating the direct enforcement of 

outside foreign judgments in England has received a further 
impulse from the Foreign Judgments (Reciprocal 

"TSti :S.9(7)- *S.9(3)(-). *S.9{3)(^). *S.9(s). *8.14. 

reciprocal ^ ^ complete list See the Statutory Rules and Orders from 1922 

treatment onwards. ^ 23 Geo. V, c. 13. 
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Enforcement) Act, 1933,* which applies the principle 
of registration, not only to His Majesty’s Dominions, 
but also to foreign countries. The provisions made by 
the Act for the registration of foreign judgments in 
England may be extended by Order in Council to any 
country which is prepared to afford substantial recipro- 
city of treatment to judgments obtained in the United 
Kingdom.* It is obviously undesirable that there should 
be two systems of registration, one for the British 
Empire, the other for countries outside the Empire, 
and therefore a policy of the gradual supersession of the 
1920 Act has been adopted. With this object in view 
power is given to apply the Act by Order in Council to 
British Dominions, protectorates, and mandated terri- 
tories, and it is provided that the Administration of 
Justice Act, 1920, shall cease to apply to any part of 
His Majesty's Dominions in relation to which such an 
Order has been made.* An order has already been 
made, the effect of which is to render the Act of 1920 
inapplicable to the dominions and territories which are 
under His Majesty’s protection or in respect of which 
he has accepted a mandate,^ with the exception of those 
countries to which the provisions of the Act have 
already, been extended.* 

Two conventions made in 1934 have already ex- French »nd 
tended the provisions of the Act to French and Belgian 
judgments.^ These provide that judgments of theiow 
superior Courts in civil and commercial matters shall 
be mutually recognized and enforced, notwithstanding 
that the adjudicating Court followed rules for the choice 
of law different from those that would have been 
followed in the country where enforcement is sought. 

* 23 Geo. V, c. 13. * S. I. 

» S. 7. 

* S.R. & O. (1933), No, 1073. 

* S.R. Sc O. (1936), No. 609 (France); No. 1169 (Belgium). 

* See TuJton ConsoHiatti Gold Corporation v. Clark, [1937] W.N. 

176. 
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Pre- The successful party to proceedings in a foreign 
of tegirtr” country to which the Act has been extended may apply 
eion to the High Court at any time within six years* for 
registration of the judgment in England, provided that 
the judgment was delivered by a Superior Court in the 
foreign country, and provided that it finally and con- 
clusively adjudged a sum of money to be payable to the 
applicant, other than a sum in respect of taxes or in 
respect of a fine or other penalty.^ A judgment, how- 
ever, is to be deemed final and conclusive, notwith- 
standing that an appeal may be pending against it or 
that it may still be subject to appeal, in the foreign 
Courts.^ The Act differs from the earlier Act of 1920 
in that no discretion is left to the Court. It is expressly 
provided that : 

On any such application the Court shall, subject to proof 
of the prescribed matters and to the other provisions of this 
Act, order the judgment to be registered.* 


Setting 
tside of 
registra- 
tion 

When 
registration 
must be set 
aside 


There are, however, certain circumstances in which 
registration must be set aside and other circumstances 
in which it may be set aside. 

Registration must be set aside : 

(i) if the judgment is not one to which the Act applies; or 

(ii) if the foreign Court acted without jurisdiction; or 

(iii) if the judgment debtor, being the defendant in the original 
proceedings, did not (despite service of process in accor- 
dance with the foreign law) receive notice of the proceed- 
ings in sufficient time to enable him to defend them and 
did not appear; or 

(iv) if the judgment was obtained by fraud; or 

(v) if the enforcement of the judgment would be contrary to 
public policy in England; or 

(vi) if the rights under the judgment are not vested in the 
applicant.^ 


^ S. 2. * S 1(1), (2). 

’ S. 1(3). Under the Act of 1920 the fact that an appeal is pending 
is a bar to registration, supra^ p. 588. 

4 S, 2. 


5 S.4(i)(4 
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Registration may be set aside if the registering Court when 
is satisfied that the matter in dispute in the original "f 
proceedings had already been the subject of a final and T^de' ** 
conclusive judgment by a Court having jurisdiction in 
the matter.* 

The rules by which the Act specifies the circum- ca-ics in 
stances in which a foreign Court shall be deemed to 
have had jurisdiction are worthy of close attention, for 
we shall see when we deal with the enforcement of 
foreign judgments by action that a certain element of diction 
doubt surrounds this question of jurisdiction. The 
rules vary according as the original action was in -per- 
sonam or in rem. 

In the case of a judgment given in an action in 
personam the original Court is deemed to have had juris- actions /n 
diction in the following circumstances: i>trtonam 

(i) If the judgment debtor, being defendant in the original 
Court, submitted to the jurisdiction by voluntarily ap- 
pearing in the proceedings otherwise than for the pur- 
pose of contesting the jurisdiction or of protecting, or 
obtaining the release of, property seized, or threatened 
with seizure, in the proceedings. 

(ii) If the judgment debtor was plaintiff in the original action. 

(iii) If the judgment debtor, being defendant, had previously 
agreed to submit to the jurisdiction. 

(iv) If the judgment debtor, being defendant, was, at the time 
of the institution of the proceedings, resident in the foreign 
country, or, being a corporation, had its principal place of 
business in that country. 

(v) If the judgment debtor, being defendant, had an office 
or place of business in the foreign country and the original 
action was brought in respect of a transaction effected 
through or at that office or place.* 

It is expressly enacted that the expression ‘action in 
personam' shall not include any matrimonial cause, or 
any proceedings connected with matrimonial matters, 
the administration of the estates of deceased persons, 

^ S.4(i)(^). 


* S. 4(2) {a). 
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bankruptcy, winding-up of companies, lunacy, or the 
guardianship of infants.* 

jurudiction The Original Court is deemed to have had jurisdic- 
*** action in rem if the subject-matter of the 
action, whether movable or immovable, was situated in 
the foreign country at the time of the proceedings.* 
Effretof A judgment registered under the Act is, for the 
purposes of execution, of the same force and effect and 
subject to the same control as if it had originally been 
given in the registering Court.* 

Judgment An innovation of outstanding importance is the 
u gUi u iiM enactment that, no separate action shall be entertained 
unenforce- in the United Kingdom for the recovery of a sum of 
*icti^ *uoney due under a foreign judgment that is capable 
of registration under the Act.+ In other words, enforce- 
ment of a registrable judgment must take the form of 
registration followed by execution.® 

III. ACTIONABILITY OF FOREIGN JUDGMENTS 

We must now leave the exceptional cases in which 
Statutes have enabled foreign judgments to be made 
directly effective in England, and must consider the 
principles upon which the successful litigant may take 
advantage of a foreign judgment to which no statute is 
applicable. A foreign judgment creditor has an alter- 
native. He may either sue upon the obligation created 
by the judgment, or he may plead the judgment as res 
judicata in any proceedings which raise the same issue. 
It is to this extent that a foreign judgment may be 
described as effective in England. We must first con- 
sider the general requirements upon which this effec- 
tiveness depends. 

*S. ri(2). »S,4(2)(i). 

» S. * (2). ♦ S. 6. 

’ A creditor under a judgment to which the Act of 1920 {supra^ 
p. 585) applies may disregard his right to register, and instead may 
sue on the judgment, but if he does he cannot recover any costs of the 
action unless the Court otherwise orders; s. 9 (5). 
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I. PRE-REQUISITES OF ACTIONABIUTY 

A. Competence of the Foreign Court 
The first and overriding essential for the effective- Foreign 
ness of a foreign judgment in England is that the 
adjudicating Court should have had jurisdiction over jurisdiction 
the defendant. A foreign Court may give judgment ^ 
which, according to the system of law under which it 
sits, is conclusively binding upon the defendant, but 
unless the circumstances are such as in the eye of 
English law justify the Court in having assumed such 
jurisdiction, the judgment does not create a cause of 
action that is actionable in England. In Sirdar Gurdyal 
Singh V. The Rajah of Faridkote.f for instance: 

The Rajah obtained two ex parte ]\iAgxnmxs in two actions 
brought by him against the appellant for sums amounting to 
over 76,000 rupees. The appellant, who had been treasurer 
of the Rajah, left Faridkote five years before these actions and 
did not return there again. An action founded on these judg- 
ments was later brought against the appellant in the Court 
at Lahore, where he was then resident. This action was 
therefore on a foreign judgment, since Faridkote is a native 
state with independent jurisdiction. 

It was held by the Privy Council that the action brought 
at Lahore must fail, for the Faridkote Court had no 
jurisdiction on any recognized principle of international 
law against a man who had left the territory and who 
was the domiciled subject of another State. 

The requirement is that the foreign Court should jurisdiction 
have been a Court of competent jurisdiction in the 
international sense, i.e. according to the principles of sense 
Private International Law as understood in England. 

In other words, the inquiry with which we are now 
concerned is, not whether the foreign Court exercised 
its jurisdiction properly, but whether it was entitled to 
summon the defendant and subject him to judgment.* 

‘ [1894J A.C. 670. 

» Pemberton v. Hughes, [1899] i Ch. 781, 790 et scqq.; Salvesen v. 
Administrator of Auttrian Property, [1927] A.C. 641, 659. 

443« oa 
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We must now deal separately with actions in personam 
and actions in rem. 

(a) Jurisdiction over actions 'in personam'. 
wh*ti«the What test must we apply to decide whether the 
ofphp" foreign Court rightfully exercised jurisdiction over the 
diction? defendant? It is not easy to supply a satisfactory 
answer, for so far the English Courts, instead of enunci- 
ating anything in the way of a general principle, have 
confined themselves to giving a catalogue of the cases 
in which jurisdiction exists.* It should not, however, be 
difficult to extract a general principle from those leading 
rules which characterize Private International Law as 
understood in this country. 

Suggest Since a foreign judgment is actionable only because 
prewnci^or ****poses an obligation upon the defendant, it follows 
submission that any fact which negatives the existence of that 
obligation is a bar to the action. One of the negativing 
facts must necessarily be that the defendant owes no 
duty to obey the command of the tribunal which has 
purported to create the obligation. There must be a 
correlation between the legal obligation of the defendant 
and the right of the tribunal to issue its command. 
Now, our law has never shown uncertainty as to the 
circumstances in which an English Court may assume 
power to decide a claim in personam^ and it is legitimate 
to infer that the criterion by which the competence of 
an English Court is tested must also be adopted when 
the inquiry relates to the competence of a foreign 
Court. Personal jurisdiction in this country depends 
upon the right of a Court to summon the defendant. 
Apart from special powers conferred by statute* it is ob- 
vious that, since the right to summon depends upon the 
power to summon, jurisdiction is in general, exercisable 
only against those persons who are present in England.^ 

‘ Infra, p. 595 et seqq. * Supra, p. 1 1 1 et seqq. 

* Employers Ltaiili/y Assurance Comp. v. Sedgwick Collins (Jf Co,, 
[1927] A.C. 95, 114. 
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If the defendant is absent from a country and has 
no place of business there, then, whether he be a 
citizen or an alien, he would appear to be immune 
from the jurisdiction, unless he has voluntarily sub- 
mitted to the decision of the Court.' These considera- 
tions would seem to show that jurisdiction depends, 
either upon presence in a country at the time of the suit 
(with which may be classed the possession of a place of 
business there), or upon submission. It is instructive 
in this connexion to notice that the Administration of 
Justice Act, 1920, in setting up the system of extended 
judgments for the British Empire,^ provides as follows: 

No judgment shall be ordered to be registered under this 

section if — 

the judgment debtor, being a person who was neither 
carrying on business nor ordinarily resident within the 
jurisdiction of the original Court, did not voluntarily appear 
or otherwise submit or agree to submit to the jurisdiction 
of that Court.* 

The more explicit provisions of the Foreign Judgments 
(Enforcement) Act, 1933, as we have seen, also clearly 
base jurisdiction upon submission or presence.^ 

The truth is, however, that the Courts have not yet Tests 
arrived at a general principle, and we must therefore 
content ourselves with repeating the catalogue of the enumcr»ted 
circumstances in which, according to the decisions, a 
foreign Court will be deemed rightfully to have exer- 
cised jurisdiction over the defendant.® They are as 
follows : 

(i) Presence in the foreign country at the time of the (i) Presence 
action. Jurisdiction is based upon the principle of terri-fj^ 
torial dominion. All persons who happen to be within 
a territorial dominion owe obedience to its sovereign 
power — obedience, that is to say, both to its laws and to 

* Harris V. Taylor, [1915] 2 K.B. 580, 589. 

* Supra, p. 587. * S. 9(2) (S). * Supra, p. 591. 

* See especially Schibsby v. Westenhol% (1870), L.R. 6 Q.B. 155; 
Etnattuelv. Symon, [1908] i K.B. 302. 
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the jurisdiction of its courts. This duty of obedience 
results merely from presence in the territory, and there- 
fore the length of time for which the presence continues 
is immaterial.^ Thus in Carrick v. Hancock:^ 

A domiciled Englishman appeared to a writ which was 
served upon him in Sweden while he was on a short visit to 
that country. He left the country after entering an appearance 
and took no further part in the proceedings, which terminated 
in a judgment against him. It was held that despite his fleeting 
stay in Sweden an action on the judgment lay against him in 
this country. 

In the case of an artificial person, such as a corporation, 
residence for this purpose of jurisdiction exists only if, 
at the time of the commencement of the foreign action, 
business is being carried on at some definite and more 
or less permanent place in the country of trial.^ In 
Littauer Glove Corporation v. F. JV. Millington Ltd. 

A director of the defendants, an English company having 
no place of business in the United States, was staying at a hotel 
in New York and was making occasional use of an office 
belonging to an important customer of the defendants. A writ 
was served upon him in this office in his capacity as director 
of the defendant company, but he entered no appearance 
nor took any steps in the proceedings and on the following 
day he sailed for England. Judgment by default was given 
against the company by the Supreme Court of the State of 
New York. 

It was held that an action brought in Finland on this 
judgment could not succeed. The plaintiffs argued that 
the defendant company was present in New York in the 
person of the director, but Salter J. held that the com- 
pany was not in any true sense of the term carrying on 
business in that State. If it was resident at the office of 

* Carrick v. Hancock (1895), la T.L.R. 59, per Russell L.C.J.; 
Emanuel y. Symon^ [^9^8] i K.B. 302, 309; Schibsby v. Westenholz 
(1870), L.R. 6 Q.B. 155, 161. 

* Littauer Glove Corporation v. F. JV. Millington Ltd. (1928), 44 
T.L.R. 746. 
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the customer it must also be resident at any place in the 
States where the director did business. 

(ii) Submission of defendant to the foreign Court. It is (h) Sub- 
perfectly clear that if a person voluntarily and unsuc- '"1**'“) 
cessfully submits his case as plaintifr to the decision of fend»ntw»» 
a foreign tribunal, he cannot afterwards, if sued upon 
the judgment in England, aver that he was not subject action * 
to the jurisdiction of that tribunal.* 

What may be regarded as a particular example of Contract 
submission arises where the defendant has previously 
contracted to submit himself to the foreign jurisdiction.* 

Such contract may be express, as, for instance, in 
Feyericke v. Hubbard.^ where a domiciled British subject 
resident in London agreed to sell his patent rights to 
a Belgian, the contract of sale containing a provision 
that all disputes should be submitted to the jurisdiction 
of the Belgian Courts. Or it may be implied. This 
occurred in Copin v. Adamson.^ where the tacts were as 
follows : 

A domiciled Englishnun, resident in England, took shares 
in a French company whose articles of association provided 
that all disputes which might arise during liquidation should 
be submitted to the jurisdiction of a French Court, and that 
process should be served at a domicil to be elected for a share- 
holder should he fall to elect one himself. Upon the company 
going into liquidation the French Court gave judgment by 
default against the Englishman for the amount not paid up 
on his shares. To an action brought upon this judgment in 
England the defendant pleaded that before judgment he was 
not resident or domiciled in F ranee, nor was he served with 
process, nor did he appear, nor had he any knowledge of the 
proceedings or opportunity to defend himself. 

The plea failed. It was held that the articles constituted 

* Schibsby v. Westenholx, supra, at p. 16 1 ; Nave Hi v. Rossi (1831), 

2 B. & Ad. 757. 

* Emanuel v. Symon, supra'. Copin v. Adamson (1874), L.R. 9 Ex. 

345, 354. s (1902) 71 L.J. K.B. 509. 

* (1874), L.R. 9 Ex. 345; (1875), L.R. i ExJ). 17; Vallee v. 

Dumergut (i 849}, 4 Exch. 290. 
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a contract on the part of every shareholder that he 
should be bound by a judgment so obtained. ‘It ap- 
pears to me’, said Lord Cairns, ‘that to all intents and 
purposes it is as if there had been an actual and absolute 
agreement by the defendant.’ 

Appearance The questioH that remains, however, is whether 
* dan?hi ^PP^^rance as defendant in the foreign action will in all 
foreign cases Constitute sufficient submission to the jurisdiction 
action jjjg Court. One test of this is whether the appearance 
is voluntary, for a person who is not present in the 
country where a Court sits, but who instructs counsel 
to appear, cannot be said to have submitted to the juris- 
diction unless his intervention in the proceedings has 
been free from constraint. There is obviously a case of 
submission where the defendant has entered an appear- 
ance, fought the action on its merits, and so taken his 
chance of obtaining a judgment in his own favour.* 
Appearance The casc, howcvcr, that causes difficulty is where a 
property defendant enters an appearance with the sole object of 
in foreign protesting the jurisdiction of the foreign Court. An 
country reason for taking this course arises where 

he possesses property in the foreign country, and in this 
connexion a somewhat subtle distinction has been sug- 
gested by the judges. 

It has been said that, if the property has already been seized 
by the foreign Court in order to found jurisdiction and the 
defendant appears in order to save what has been taken from 
him, the appearance is not voluntary; but that if the defendant 
has entered an appearance merely to save property which will 
be liable to seizure in the case of judgment by default, the 
appearance is voluntary.* 

Does a A pcrson who has property in a foreign country where 
tJutgJiMt proceedings are threatened against him is clearly 
jurisdiction in a difficult position. If he takes no part in the pro- 

constitute , ^ 

submis- * Molony v. Gibbons (i8io), 2 Campb. 502. 

sion? * DeCosseBrissacw.Iiathbone[i%(>\\(>l\.bc\i{, '^oi;Foinetv, Barrett 
(1885), 55 LJ. Q.B. 39; Guiardv, De Clermont^ [^914] 3 * 45 > 

Gaboriau v. Maxtvell Co, (1908), The Times newspaper, Dec. 12. 
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ceedings, a judgment obtained against him by default 
will be satisfied by the seizure or his foreign property, 
though, owing to the absence of submission, his English 
property will be immune. If, on the other hand, he 
appears in the proceedings, but only in protest of the 
Jurisdiction, and fails, then if an appearance of such 
a qualified nature constitutes submission, the ultimate 
enforcement of the judgment may lead to the seizure 
of his English property. Having failed to convince the 
foreign Court that the action should not be entertained 
he will have rendered liable property, which, had he 
done nothing, would have been immune. On principle 
it would seem that appearance limited to a protest 
against the foreign jurisdiction cannot properly be said 
to constitute submission. Tallack v. Tallack} would ap- 
pear to show that this is the view of Lord Merrivale, 
though the decision itself, being given in a matri- 
monial cause, is not conclusive with regard to an action 
in personam. The case was not concerned with a foreign 
judgment, but it raised inter alia the question whether 
a domiciled Dutch lady resident in Holland, who had 
merely protested against the jurisdiction of the English 
Court in certain proceedings that had been instituted 
against her, could by this appearance be said to have 
submitted. Lord Merrivale said 

‘The respondent’s appearance to the petition was not an 
appearance to meet the present claim. I am not persuaded 
that an appearance to such a petition as the present, quali- 
fied at all stages of the case by a distinct and reasoned denial 
of the existence of jurisdiction, could with any propriety be 
regarded as a submission to the exercise of the jurisdiction 
so denied.’ 

Further, it should be recalled that the Foreign Judg- 
ments (Enforcement) Act, 1933, withholds the privi- 
lege of registration from a judgment if the defendant 
appeared in the original, proceedings with the sole object 

* [1927] P. 21 1 ; supra, pp. 102-3. 

* At p. 222. 
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of protesting thej'urisdiction, or of protecting property 
seized or threatened with seizure.* 

Harris v. The decision of the Court of Appeal in Harris v. 

Tayhr 'Paylor^ howevcr, creates a difficulty. In that case: 

The plaintiff sued the defendant in the Isle of Man. The 
defendant was neither domiciled nor resident in the island, and 
therefore by the leave of the Court he was served with a writ 
out of the Manx jurisdiction. He appeared ‘conditionally’ 
through counsel, who applied to have the proceedings stopped 
on the grounds [a) that the rules of the Manx High Court did 
not authorize service out of the jurisdiction; (A) that no cause 
of action existed within the jurisdiction; and (r) that he was 
not domiciled in the Isle of Man. Upon the dismissal of this 
application, the defendant took no further part in the action, 
but he was ultimately adjudged to pay (^oo and costs. The 
present action was brought in England on that judgment. It 
was held that the defendant’s application to the Manx Court 
was sufficient to constitute submission to its jurisdiction. 

Harris y. Thls dcclsion certainly seems to establish that an 
crunched appearance limited to protesting the jurisdiction satis- 
fies the principle of submission, and there can be no 
doubt that this was the basis of each judgment. Never- 
theless it is perhaps legitimate to suggest that such a 
conclusion reduces to an absurdity the underlying 
principle upon which the English doctrine of juris- 
diction has always been rested. Jurisdiction, being 
based upon territorial dominion, is properly exercisable 
only over persons present in the forum. It is true that 
a person’s submission to the Court is the alternative 
ground of jurisdiction, but if the doctrine of submission 
is to be interpreted as widely as the judges in Harris v. 
Taylor indicated, English Courts will be obliged to give 
effect to judgments that offend their own fundamental 
principle. 

Suppose, for instance, that an Englishman, who has never 
been to France, buys a motor-car from a firm in Paris, and 
suppose further that before the car reaches England an action 

* Supra, p. 591. ^ [*9*5] 2 K.B. 580. 
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having no connexion with the purchase is begun against him 
in France. He instructs an avecat to protest against this 
assumption of jurisdiction, but the Court repeb the protest on 
the ground that the presence of the car in France suffices to 
give jurisdiction over its owner. A judgment for a large 
amount is given against the defendant. 

Is it credible that such a judgment could be the ground 
of an action in England.? Surely not. Yet this hypo- 
thetical case is covered by the following words of 
Buckley L.J. : 

*But the defendant was not content to do nothing; he did 
something which he was not obliged to do. . . . He went to the 
Court and contended that the Court had no jurisdiction over 
him. The Court, however, decided against this contention 
and held that the defendant was amenable to its jurisdiction. 

In my opinion there was a voluntary appearance by the defen- 
dant in the Isle of Man Court and a submission by him to the 
jurisdiction of that Court.’* 

It is submitted, though without conviction, that there 
is one fact in Harris v. Taylor which entitles us to 
repudiate the crude proposition that every form of 
protest against jurisdiction is sufficient to render the 
defendant amenable to the Court. This was that the 
defendant did more than protest the jurisdiction, for he 
expressly pleaded that there was no cause of action 
against him according to Manx law. This would 
appear to be an attack on the merits of the plaintiff’s 
claim, and therefore in itself a sufficiently strong reason 
for preventing a denial of submission. 

The result so far of our inquiry into the international Do 
competence of foreign courts is that jurisdiction suffici- 
ent to render a judgment actionable in England exists sion alone 
in two cases, namely, where the defendant was present 
in the country of the forum at the time of the action, or tion? ** 
where he submitted to the jurisdiction. The question now 
is whether there are any other grounds of competency. 


* Harris v. Taylor, supra, at pp. 587-8. 



6 oz FOREIGN JUDGMENTS 

In Emanuel v. Symon^^ Buckley LJ. quoting Fry J. in 
Rousillon V. Rousillon^ said : 

‘In actions in personam there are five cases in which the 
Courts of this country will enforce a foreign judgment: (i) 
Where the defendant is a subject of the foreign country in 
which the judgment has been obtained; (2) where he was 
resident in the foreign country when the action began; (3) 
where the defendant in the character of plaintiff has selected 
the forum in which he is afterwards sued ;3 (4) where he has 
voluntarily appeared; and (5) where he has contracted to 
submit himself to the forum in which the judgment was 
obtained.’ 

Is political The last four cases given by the learned judge are 
ground ^^vered by the two elements of presence and submis- 
of jurisdic- sion. It remains to consider the first case and to ascer- 
tain whether the fact that the defendant is a national 
of the foreign country where the judgment has been 
obtained is sufficient to render him amenable to the 
jurisdiction of the local Courts. There is no English 
authority which contains an actual decision to this effect, 
but the truth of the proposition has been affirmed obiter 
in several cases.^ It is also adopted by text-book 
writers.5 Nevertheless it is submitted with some con- 
fidence that nationality per se is not a reason which, on 
any principle recognized by Private International Law, 
can justify the exercise of jurisdiction. The argument 
usually advanced in its favour, namely, that ‘a subject is 
bound to obey the commands of his Sovereign, and, 

* [1908] I K.B. 302, 309; and see Schibsby v. JVestenhoIz (1870), 
L.R. 6 Q.B. 155,161; Rousillon v. Rousillon (1880), 14 Ch.D. 351,371. 

^ (1880) i4Ch. D. at 371. 

3 Presumably the learned judge means ‘selected the forum as the one 
in which he would sue’; (1870), L.R. 6 Q.B. 161. 

^ Sebibsby V. IVestenholz (1870), L.R. 6 Q.B. 155, 161; Rousillon 
V. Rousillon (1880), 14 Ch.D. 351, 371; Emanuel w, Symon^ [1908] 
I K.B. 302, 309; Harris v. Taylor, [191 5] 2 K.B, 580, 591 ; In Gavin 
Gibson V Co. Ltd. v. Gibson, [1913] 3 K.B. 379, 388, Atkin J. con- 
sidered the dicta to be of such weight that he would ‘probably feel 
compelled to follow them’ should the occasion arise. 

* Dicey, p. 398; Westlake, p. 399; Foote, p. 398, 
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therefore, the judgments of his sovereign Courts’,* is 
surely out of touch with the known facts of modern life. 
Allegiance is all important in Public International Law, 
but in itself has not been a contributing element to the 
formation of Private International Law. If a Rouma- 
nian Court were to give judgment in personam against a 
person who, though born in Roumania, had left that 
country in his infancy and acquired a domicil in Eng- 
land without taking out letters of naturalization, it is 
difficult to appreciate the justification for holding the 
judgment actionable in England. 

If mere allegiance suffices to give jurisdiction, so also, is aomicii 
it might be presumed, does domicil. The connexion be- * *^riidic- 
tween a man and the country in which he is domiciled is tion? 
necessarily a very real one, but the tie of allegiance may 
be of the loosest description. An ineffective exercise of 
jurisdiction ought not to be tolerated, and it is undeniable 
that a judgment based on domicil is superior on the score 
of effectiveness to one based merely on allegiance. Yet 
the curious thing is that those writers who are content 
to make political allegiance a ground of jurisdiction 
deny without hesitation the sufficiency of domicil. 

According to the decisions which have dealt withLociiity 
the matter up to the present, it is undoubted that the 
various circumstances considered above exhaust thenotcmfer 
possible cases in which a foreign Court possesses inter- 1^"*'** 
national competence. Thus it is not sufficient that the 
cause of action, as, for instance, a breach of contract or 
the commission of a tort, occurred in the foreign country.* 

“The English Courts will not enforce a German judgment 
against an Englishman for damages for breach of a contract 
to be performed in Germany when the Englishman was not 
in Germany at the issue of process and has not submitted to 
the German jurisdiction, for the Englishman can be sued on 
the contract in his own Courts, which will do justice.’^ 

’ Dicey, p. 404. 

* Sirdar Gurdyal SingA v. Faridkote, [1894] A.C. 670, 684. 

* Per Scrutton L.J., Phillips v. Batho, [1913] 3 K.B. 25, 30. 
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Pottcfsion Owing to the case of Becquet v. MacCarihy^ however, 

^^d^rnot some time doubtful whether the possession 

found of immovable property within the foreign country was 
jurisdiction sufficient to found j'unsdiction. 

In that case an action had been brought in Mauritius by 
the plaintiff for damage caused by a fire which started on the 
premises of the defendant, at that time Deputy-paymaster of 
the Forces. The defendant was absent from the island during 
the action. The local law provided that the interests of a resi- 
dent, who absented himself from the island without leaving 
an attorney upon whom process might be served, should be in 
the keeping of the Procurator-General. This official was not 
required to communicate with the absent person. Judgment 
by default was given against the defendant. 

To an action brought in England on this judgment the 
defendant pleaded his absence from the jurisdiction, 
but the plea was disallowed by the Court. Lord Tenter- 
den, though admitting that there might be some 
deficiency in the law of Mauritius, denied that the 
practice was so contrary to natural justice as to render 
the judgment void. It is safe to conclude that this 
decision would not be followed now. Lord Selborne in 
delivering the judgment of the Privy Council in a later 
case^ said : 

‘Of Becquet v. MacCarthy it was said by great authority in 
Don V. Lippmann^ that “it had been supposed to go to the verge 
of the law”; and it was explained (as their Lordships think 
correctly) on the ground that “the defendant held a public 
office in the very Colony in which he was originally sued”. 
He still held that office at the time when he was sued; the 
cause of action arose out of, or was connected with it; and, 
though he was in fact temporarily absent, he might, as the 
holder of such an office, be regarded as constructively present 
in the place where his duties required his presence, and there- 
fore amenable to the colonial jurisdiction.’ 

Whatever truth there may be in this explanation, it 

* (1831), 2 B. & Ad. 951.. 

* Sirdar Guriy al Singh v. Faridkote^ [1894] A.C. 670, 685. 

^ (*^ 37 )> 5 Cl. & Fin. i. 
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has now been decided by the Court of Appeal that, 
neither the fact of possessing property in a foreign 
country nor the fact of making a partnership contract 
there relating to the property is sufficient to render the 
possessor amenable to the local jurisdiction.* 

(h) Jurisdiction over actions ^in rent'. 

The jurisdictional elements that must exist before a Memingof 
foreign judgment in rent can claim recognition in Eng- 
land are not difficult to specify, but it is first necessary 
to appreciate the correct meaning of this species of 
judgment. It may be defined as an adjudication upon 
the status of some particular subject-matter.* 

*The action is in rem, that being, as I understand the term, 
a proceeding against a ship or other chattel in which the 
plaintiff seeks either to have the res adjudged to him in pro- 
perty or possession, or to have it sold under the authority of 
the Court, and the proceeds, or part thereof, adjudged to him 
in satisfaction of his pecuniary claims.’* 

The judgment in this type of action determines the 
right to, or the disposition of, some res.* The effect, for 
instance, of a condemnation in the Prize Court is to vest 
the ship in the captors and thus to alter its status. Such 
a judgment differs fundamentally from one in per- contnited 
sonant. A judgment in rent settles the destiny of the res «'**" 
itself, a judgment in personam merely determines the ftrunam 
rights of the litigants inter se to the res. The former 
looks beyond the individual rights of the parties, the 
latter is directed solely to those rights.® 

If, for instance, in execution of a judgment for breach of 
contract some particular thing purporting to belong to the 
defendant is sold by the sheriff under a fieri facias^ a third 
person who lays claim to the thing may proceed against either 

* Emanuel Symen, [1908] r K.B. 302. 

* Phillimore, International Law, iv. 690. 

* Tie Henrici BjSm (1886), ri App. Cas. 270, 276-7, per Lord 
Watson. ♦ Fracis Times (d Co. v. Carr (1909), 82 L.T. 698, 701. 

* Castrijue v. Imrie (1870), L.R. 4 H.L. 414, 427. 
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the sheriff or a purchaser from the sheriff, for all that the Court 
decided was that any interest which the defendant had in the 
thing should be sold. It did not decide what that interest was, 
nor whether other persons had rights of ownership. In a judg- 
ment in rem^ on the other hand, the Court determines pre- 
cisely and finally the persons in whom the ownership of the 
res is vested. 

Holmes C J. has described with his usual felicity the 
difference between the two kinds of judgment. Speak- 
ing of actions, he says : 

Tf the technical object of the suit is to establish a claim 
against some particular person, with a judgment which gener- 
ally, in theory at least, binds his body, or to bar some individual 
claim or objection, so that only certain persons are entitled to 
be heard in defence, the action is in personam^ although it may 
concern the right to, or possession of, a tangible thing. If, on 
the other hand, the object is to bar indifferently all who might 
be minded to make an objection of any sort against the right 
sought to be established, and if any one in the world has a right 
to be heard on the strength of alleging facts which, if true, 
show an inconsistent interest, the proceeding is in rent. All 
proceedings, like all rights, are really against persons. Whether 
they are proceedings or rights in rem depends on the number 
of persons affected. Hence the res need not be personified and 
made a party defendant, as happens with the ship in the 
Admiralty. It need not even be a tangible thing at all, as 
sufficiently appears by the case of the probate of wills. Per- 
sonification and naming the res as defendant are mere symbols, 
not the essential matter.’* 

As was observed by Holmes C.J. in the above pas- 
sage, the res which forms the subject-matter of a judg- 
ment in rem is not necessarily confined to a tangible 
thing. If the essence of such a judgment is that it con- 
stitutes an adjudication upon status, it follows that 
certain judgments which declare the status of persons 
must be described as being in rem. This aspect of the 
matter was fully considered by the House of Lords in 

* Tylery, Judges of the Court of Registration^ [1900] 175 Mas^. 71 ; 
Beale’s Cases on the Conflict of Laws (ist ed.), i. 317, 320. 
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Salvesen v. Administrator of Austrian Property^ where 
Lord Dunedin described the position as follows 

‘The other point on which I want to say a few words is the 
question of what is a judgment in rem. All are agreed that 
a judgment of divorce is a judgment in rem^ but the whole 
argument of the judges in the Court of Session turns on the 
distinction between divorce and nullity. The first remark to 
be made is that neither marriage nor the status of marriage is, 
in the strict sense of the word a res^ as that word is used when 
we speak of a judgment in rem, A res is a tangible thing within 
the jurisdiction of the Court, such as a ship or other chattel. 

A metaphysical idea, which is what the status of marriage is, 
is not strictly a but it, to borrow a phrase, savours of a w, 
and has all along been treated as such. Now the learned judges 
make this distinction. They say that in an action of divorce 
you have to do with a m, to wit, the status of marriage, but 
that in an action of nullity there is no status of marriage to be 
dealt with, and therefore no res. Now it seems to me that 
celibacy is just as much a status as marriage.’ 

By way of classification it may be said that judg- judgments 
ments in rem relate either to (i) immovables, or (ii) 
movables, or (iii) personal status. 

There is no necessity to discuss the first class, for a (i) Relating 
decision upon the right or title to land is the simplest 
example of a judgment in rem. 

Judgments in rem relating to movables call for fuller pi) RcUt- 
consideration. These may be regarded as falling into 
three sub-classes.^ 

(a) Judgments which immediately vest the property in a 
certain person as against the whole world. 

These occur, for instance, where a foreign Court of 
Admiralty condemns a vessel in prize proceedings. 

(i) Judgments which decree the sale of a thing in satisfaction 
of a claim against the thing itself. 

A judgment which orders a chattel to be sold is a 

* [1927] A.C. 641. See sufra, pp, 351-2. 

* At p. 662, and see pp. 652-3, Lord Haldane. 

^ Westlake, s. 149. 
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judgment in rem^ if the object of the sale is to afford 
a remedy, not by execution against the general estate 
of the defendant, but by appropriating the chattel in 
satisfaction of the plaintifTs claim. Such a judgment is 
not the same as the sentence of an Admiralty Court in 
a prize case which immediately vests the property in the 
claimant, but it is analogous thereto if the money de- 
mand of the plaintiff in respect of which it is given is a 
demand against the chattel and not against the owner 
personally.^ In all cases, therefore, the nature of a 
foreign judgment that has ordered the sale of some 
chattel must be determined by ascertaining whether 
according to the foreign law the original action was a 
suit against the chattel. The subject was elaborately 
considered by fourteen judges in the leading case of 
Castrique v. Imrie?- 

The owner of a British ship mortgaged her to X while she 
was on a voyage. During the voyage the master drew a bill 
of exchange on the owner for the cost of certain repairs and 
indorsed it to a F renchman at Havre. The indorsee brought 
an action on the bill against the master at Havre, and obtained 
a judgment which declared as follows: ‘The Tribunal con- 
demns Benson in his quality (capacity) of captain of the vessel 
jinn Martin^ and by privilege on that vessel to pay to the 
plaintiiT the amount of the bill. The Court declared the 
master to be free from arrest to which otherwise he would 
have been liable. A higher Court, though having an opinion 
from the Attorney-General that by English law the mortgagee 
had a better right than the indorsee, affirmed the decision and 
ordered the ship to be sold. The ship, having been sold, 
ultimately arrived in England, and the mortgagee brought an 
action in the Court of Common Pleas to recover her, on the 
ground that the sale in F ranee was illegal and void. 

The decision necessarily depended upon the nature 
of the French judgment. If it was in rent, then the 

* Itnrie v. Castrique (i860), 8 C.B. (N.S.) 405, 411-12, Cockbura 
C.J. 

* (i860), 8 C.B. (N.S.) i; reversed, ibid., p. 405; reversal affirmed 
(1870), L.R. 4 H.L. 414. 
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plaintiff must fail, for when a Court of competent juris- 
diction adjudicates upon the status of a thing the status 
so declared is universally recognized as binding upon 
the whole world. If the judgment was in personam it 
was not binding on the mortgagee, since he had been 
absent from the French proceedings. The Court of 
Common Pleas held the judgment to be in personam, 
but the Exchequer Chamber and the House of Lords 
reversed this decision. 

The ‘privilege’ which the judgment created on the 
ship was, according to French law, a species of lien, 
and although the proceedings were started against the 
master as well as against the ship, the sale was ordered, 
not in execution of the judgment debt, but in enforce- 
ment of the lien. 

‘I think’, said Bramwell B., ‘the proceeding was, if against 
the master, also against the ship; and the ship was specifi- 
cally ordered to be sold, not as the master’s ship, or the 
debtor’s ship, but as being the ship on which there was a lien 
or privilege.’* 

A more striking example of the manner in which 
English Courts pay recognition to foreign judgments 
in rem is afforded by Minna Craig Steamship Co. v. 
Chartered Bank of India^ for there the lien which had 
been declared by a German Court was one which con- 
flicted with the principles of English internal law. 

(c) Judgments which order movables to be sold by way of 
administration.^ 

If, in the course of administering an estate in bank- 
ruptcy or on death, a foreign Court orders the sale of 
chattels, the sale will be regarded as conferring a title 
upon the purchaser valid in England.* Presuming that 
the Court is the competent body to undertake the 

* 8 C.B. (N.S.) at p. 420. 

* [1897] I Q.B. S5;afl5rmed p. 460. * Wesilakr, s. 149. 

* See The Segredo (1853), i Sp. Ecc. & Ad. 36, at p. 58 (bank- 
ruptcy); In re Trufort, Trafford v. Blanc (1887), 36 Ch. D. 600 
(succession). 
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administration, its judgment must bind all persons who 
might have pursued tneir claims against the estate. 

(iii) ReUt- Coming to the third class of judgments in rm^ we 
iutui already seen that the word r«, when used" in this 
connexion, is not confined to tangible things. It in- 
cludes those human relationships, such as marriage, 
which do not originate merely in contract, but which 
constitute what may be called institutions recognized 
by the State.* A foreign Court which issues, for 
instance, a decree of divorce, of nullity of marriage or 
of legitimacy, will, if competent in respect of jurisdic- 
tion, be deemed to have pronounced a judgment in rem 
that is conclusive in England and binding on all per- 
judgmenti sons. Moreover, judgments in personam which are 
'• ancillary to such judgments in rem are equally binding 
tneitury to in England. An illustration of this is afforded by 
^on«i"uI V. Baiho^ where the facts were these: 

The plaintiff, domiciled in India, obtained a divorce from 
his wife in an Indian Court, and was awarded damages against 
the defendant, as co-respondent. The defendant was not 
present in India at the time of the suit, nor did he submit to 
the jurisdiction. The plaintiff then sued him in England to 
recover the damages awarded by the Indian judgment. 

This judgment, if treated as one in personam^ was not 
actionable in England since the Indian Court had no 
jurisdiction in personam over the defendant. Neither 
could the plaintiff sue in England on the original cause 
of action, for the English Court has divorce Jurisdic- 
tion only where the patries are domiciled in England. 
Scrutton J., however, avoided the difficulties by hold- 
ing that the judgment awarding damages was ancillary 
to the judgment in rem dissolving the marriage, and, as 
such, was probably conclusive everywhere, and at any 
rate was conclusive in another part or the British Empire. 

‘Marriage and the dissolution of marriage are matters of 
status, and the judgments of the Indian Court in this matter 

* Cp. Lord Haldane in Sah>tstn's Cast, [1927] A.C. at pp. 653-3. 

* f*9»3] 3 K.B. 35. 
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are in rtm and bind the world. Ancillary and accessory to the 
judgment as to status is the power to give damages against the 
person causing the marriage to be dissolved. . . . The English 
Courts will recognize and enforce the judgments as to status 
of the Indian Courts in matters within their jurisdiction, and 
I think they will also recognize and enforce the ancillary order 
as to damages, such as they themselves make in similar cases.’* 

Having classified judgments of this type we are now wh»t 
in a position to consider the question of jurisdiction. 

The essential fact that English law requires to be estab- tio" 
lished with regard to the competence of a foreign 
Court to pronounce a judgment in rem^ is, in the case 
of a tangible r«, that the res should have been within 
the territorial jurisdiction of the Court when it gave 
judgment.* The inquiry is, whether the subject-matter where 
of me action was so situated as to be within the lawful 
control of the State under whose authority the Court * uogibie 
sat.3 The principle of effectiveness governs. Thus it 
has always been recognized that exclusive jurisdiction 
over immovables belongs to the Courts of the situs. It 
is the same with movables. 

‘A nation within whose territory any personal property is 
actually situate has an entire dominion over it while therein, 
in point of sovereignty and dominion, as it has over immovable 
property situate there. It may regulate its transfer, and subject 
it to process and execution, and provide for and control the 
uses and disposition of it, to the same extent that it may exert 
its authority over immovable property.’* 

The existence of adequate jurisdiction where the juriidic 
judgment is not concerned with a tangible res depends 
upon other considerations which have already been matter not 
examined in the previous chapters of this book. Thus, J,^*^**'* 
for instance, jurisdiction in cases of divorce,® legiti- 
macy, * and suits for nullity, ^ depend upon domicil. 

‘ Per Scrutton J. at p. 32. 

* Castrijue v. Imrie (1870), L.R. 4 H.L. 414. 

* Castriqut v. Imrie, supra, at p. 429, Lord Blackburn. 

* Story, *. 550. * Supra, p. 353 et seqq. ® Supra, p. 376. 

* Supra, p. 338 et seqq. ImerclyJe v. Issverclyde, [1931] P. 29. 
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B. Finality of the judgment 

Judgment A foreign judgment does not create a valid cause of 

""“action in England unless it conclusively and finally 

establishes the fact upon which the plaintiff rests his 
“ 'where must amount to res judicata in the country 

given where it was delivered.^ 

Mutt be a Thus One inquiry is whether the judgment is pro- 
visional or whether, so far as the adjudging Court is 
the issue concemcd, it sets the issue between the parties at rest 
for ever. If it leaves the rights of the parties uninvesti- 
gated and undetermined in contemplation that a final 
determination may be reached in later proceedings, it 
creates no obligation that is actionable in England. 
This aspect of the meaning of finality and conclusive- 
ness is illustrated by the leading case of In re Henderson^ 
Nouvion V. Freeman where the facts were as follows : 

In rt X, who had sold certain land in Seville to Y, brought an 
Htndtrson ‘executivc’ action in Spain against Y and obtained a ‘remate’ 
judgment for a large sum of money. There are two kinds of 
proceedings under Spanish law; executive or summary pro- 
ceedings, and ‘plenary’ or ordinary proceedings. In an execu- 
tive action, upon proof of a prima facie case, the judge without 
notice to the defendant makes an order for the attachment of 
his property. Notice of the attachment is given to the defen- 
dant and he is at liberty to appear and defend the action. But 
the defences open to him are limited in number, and in par- 
ticular he cannot set up any defence which denies the validity 
of the transaction upon which he is sued. If, for instance, the 
action is for money due under a writing, he may prove that he 
has paid the sum or that he has been released, but he cannot 
deny the execution of the instrument, nor attack it on the 
ground of fraud, misrepresentation, duress, or the like. A 
plaintiff who fails can later begin plenary proceedings in which 
the whole merits of the case are examined, and he cannot be 
met by the plea of res judicata. If the plaintiff succeeds in the 
executive action, he obtains a ‘remate’ judgment which orders 
execution to issue for a certain sum of money. The defendant, 

* In re Henderson^ Nouvion v. Freeman (1887), L.R. 27 Ch.D. 244, 
255, Lindlcy L.J. * (1889), L.R. 15, App. Cas. i. 
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however, may then bring a plenary action before the same 
judge, and in this may set up every defence that is known to 
the law. 

It was held by the House of Lords, affirming the Court 
of Appeal, that an action brought by X against Y in 
England on the ‘remate’ judgment must fail. A judg- 
ment is not final and conclusive unless it adjudicates 
upon the rights and liabilities of the parties, and it is 
clear that a ‘remate’ judgment is unconcerned with such 
matters. It is not res judicata with regard to either party, 
neither does it extinguish the original cause of action. 

The necessity for finality and conclusiveness appears Alimony 
in a slightly different aspect in the cases dealing with 
alimony. It is a familiar doctrine of domestic English 
law that no action can be brought in the King’s Bench 
Division to recover alimony which is due under an 
order of the Divorce Court. The reason is that, since 
the Divorce Court can vary its own order at any time 
both with regard to past as well as future instalments, 
there is no final adjudication upon which to proceed. 

The same consideration affects foreign alimentary de- 
crees where it is sought to enforce them in England.* 

Thus in Harrop v. Harrop^ the issue was an order for 
alimony made in Perak. 

The law of Perak on this matter is as follows. A magis- Harnf v. 
trate may order a person to pay a monthly allowance for the 
maintenance of his wife, and, if such order is disregarded, may 
direct the amount due to be levied in the manner in which 
fines are levied. Upon application by the husband or wife and 
upon proof of a change in the circumstances of the parties, the 
magistrate may vary the amount to be paid. 

In the present case a magistrate had ordered the pay- 
ment of a monthly sum, and later, when this fell into 
arrears, had ordered that payment of the arrears should 
be enforced by the appropriate method. The wife 

* Harrop v. Harrop, [19*0], 3 K.B. 386; In re Macartney, [1921] 
t Ch. C22; Beatty v. Beatty, [1924] i K.B. 807. 
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failed in the action which she brought in England upon 
these orders. Sankey J. in the course of his judgment 
put the gist of the matter in these words : 

‘In my view a judgment or order cannot be said to be final 
and conclusive if (i) an order has to be obtained for its enforce- 
ment, and (a) on application for such an order the original 
judgment is liable to be abrogated or varied.’' 

If a Court is empowered to vary the amount of future 
payments of alimony but cannot alter its order as to 
accrued instalments, then instalments that are already 
due under the foreign judgment may be recovered by 
action in England.* 

Pending The requirement of finality means that the jud|;ment 
»bro»d particular Court in which it was 

no btr to pronounced.* It does not mean that there must be no 
*EngUnd appeal. Neither the fact that the judgment may 

be reversed on appeal, nor even the stronger fact that 
an actual appeal is pending in the foreign country, is a 
bar to an action brought in England,^ though where an 
appeal is pending the English Court has an equitable 
jurisdiction to stay execution.® If, however, the effect 
under the foreign law of a pending appeal is to stay 
execution of the judgment, it would seem that in the 
interim the judgment is not actionable in England.® 

C. The judgment.^ if personam\ must be for a fixed sum 
Foreign A foreign judgment is actionable in England because 
mult Wor defendant comes under an implied contract to pay 
t definite the amount adjudged to be due,7 but the law implies 
*““*a promise to pay a definite, not an indefinite, sum.* 
Unless, therefore, in an action in personam the foreign 

‘ At p. 399. * Beatty v. Beatty, [1924] i K.B. 807. 

' Beatty v. Beatty, supra, at pp. 815-16, per Scrutton L.J. 

* Scott v. Pilkington (i86a), 2 B. & S. ii. 
s Scott V. Pilkington, supra. 

® Patrick v. Sheiden (1853), 2 E. & B. 14, especially judgment of 
Wightman J. ^ Grant v. Easton (1883), L.R. 13 Q.B.D. 302. 

* Sadler V. Robins (1808), i Camp 253, 256, Lord EUenboreugh. 
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Court has definitely and finally determined the amount 
to be paid, no action is maintainable in England.^ In 
Sadler v. Robins^ a Court in Jamaica had decreed that 
the defendant should pay to the plaintiff ,^3,670 if. 
first deducting thereout the full costs expended by the 
defendant, such costs to be taxed by a master of the 
Court. It was held that until taxation the plaintiff had 
no cause of action in England, since the sum due on the 
Jamaican decree was indefinite. A sum, however, satis- 
fies the requirement of certainty if it can be ascertained 
by a simple arithmetical process. In Beatty v. Beatty:^ 

A New York Court had ordered a husband to pay his wife 
twenty dollars a week by way of alimony. 208 instalments of 
this sum had accrued due and the wife sued in England to 
recover the sterling equivalent of 4,160 dollars. 

It was pleaded on behalf of the husband that a foreign 
judgment must show upon the face of it the precise 
amount due. It was said that this was not true of the 
New York order, since evidence would have to be given 
proving the precise number of weeks for which the 
instalments were unpaid. This plea was not accepted 
by the Court and judgment was entered for the plaintiff. 

2. CONCLUSIVENESS OF FOREIGN JUDGMENTS 

The extent to which a foreign judgment is effective Formerly 
as res judicata has not always been clear. Even as late 
as 1839, Tindal C.J. was able to say: judgment 

impetch- 

‘Grcat doubts have formerly existed, and some degree of tbic on 
doubt still exists, whether a judgment so recovered [i.e. 
abroad] is conclusive between the parties, or whether the 
matter may be opened and agitated in this country.’^ 

The controversy was whether a foreign judgment could 
be impeached on its merits. Adherents to the theory 

* SaiUrv. RoihSf supra\ Henderson v. Henderson{iZi^i^y 6 Q.B. 288. 

* Sad/er v. Roitns (1808), i Camp. 253, 256, Lord Elicnborough. 

* [19*4] I K.B. 807. 

* Sm/A V. Nicolls (1839), 5 Bing. N.C. 208, 221. 
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of comity maintained that, since English Courts are 
under no obligation to enforce foreign judgments, but 
only do so ex gratia and from a wish to extend the limits 
of justice, it would be an extension of injustice to en- 
force a judgment which ought never to have been given. 
Those opposed to this view argued that ‘facts can 
never be inquired into so well as on the spot where they 
arose, laws never administered so satisfactorily as in the 
tribunals of the country governed by them’, and that if 
English Courts were to undertake the rehearing of cases 
which had already been decided by the appropriate 
foreign Court great injustice would generally be caused.* 
Toimpeich When, however, it was established that the enforce- 
conulry’to ^^lility of z foreign judgment depended upon whether 
doctrine of or not z legal obligation had been imposed on the 
obligation defehdant,^ the first view, that the merits of a foreign 
decision are open to review in England, became unten- 
able. It would stultify this doctrine of obligation if 
the English Court were to arrogate to itself liberty to 
examine whether the foreign Court ought in the cir- 
cumstances to have imposed any obligation upon the 
defendant. Such an attitude would force the plaintiff 
back to his original cause of action and it would avail 
him little that he had already been successful abroad. 
If we are prepared to enforce an obligation as having 
been imposed by a competent Court, we must admit 
that the obligation was properly imposed. The confu- 
sion that formerly surrounded this subject was no doubt 
caused by the omission to distinguish between a right 
to examine a judgment for want of jurisdiction and a 
right to attack it on its merits.* A foreign judgment 
must be examinable on the first ground, for an obliga- 
tion can be imposed only by an authority which is com- 
petent to bind the defendant, but once it is admitted that 
an authority had such competence, it is inconsistent with 

’ The above is taken practically verbatim from Smith’s Leading Cases 
(13th ed.), ii. 717-18, notes to Duchess ef Kingsttsfs Case. 

* Sufra, p. 582. * Smith’s Leading Cases, ii. 720. 



CONCLUSIVENESS OF FOREIGN JUDGMENTS 617 

the doctrine of obligation to review the correctness of 
any particular command that it may have issued. 

It is now established beyond any doubt that in an Now 
action on a foreign judgment the English Court is not 
entitled to investigate the propriety of the proceedings judgment 
in the foreign Court.* Erroneous judgments delivered 
by a foreign Court are not void in England.* The on merits 
merits of the case have been argued and determined, 
and if one of the parties is discontented with the de- 
cision his proper cause is to take appellate proceedings 
in the forum of the judgment. The English tribunal, 
in other words, cannot sit as a Court of Appeal against 
a judgment pronounced by a Court which was com- 
petent to exercise jurisdiction over the parties.* The 
defendant in England may show that the foreign Court 
had no jurisdiction to try the case, or he may plead a 
limited number of defences, such as fraud, which will 
be considered later,'* but he is not at liberty to show 
that the Court mistook either the facts or the law upon 
which its judgment was founded.* 

In pursuance of this doctrine it was early established No defence 
that a judgment debtor sued in England could not m|f." 
impeach a foreign decision, either on the ground that uken as to 
in the original proceedings he had been denied some 
defence available to him, or on the ground that theuw 
foreign Court had mistaken its own law or had reached 
an erroneous conclusion as to the facts. Thus in 
Henderson v. Henderson'S* 

It was pleaded to an action on a Newfoundland judgment, 

* Pemberton v. Hughes, [1899) i Ch. 781, 790; Messina v. Petre- 
cocchino (1872), L.R. 4 P.C. 144; Bank of Australasia y. Nias (1851), 

16 Q.B. 717; Henderson v. Henderson (1844), 6 Q.B. zHiFanjuelin v. 

Bouard 15 C.B. (N.S.) 341; Godard v. Gray (1870), L.R. 6 

Q.B. 139; Vadala v. Lowes (i89o),,25 Q.B.D. 310, 316. 

* Imrie v. Castrique (i860), 8 C.B. (N.S.) 405, 248, Martin B. 

* Dent V. Smith (1869), L.R. 4 Q.B. 414, 446; Imrie v. Castrique, 

supra. * Issfra, p. 620 et seqq. 

* Bank of Australasia v. Nias, supra, at p. 735; Godard v. Gray, 

supra, at p. 150. * (1844), 6 Q.B. 288. 
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(a) that the plaintiff had brought the original suit in right of her 
husband without proving any right to sue in a representative 
character, and (i) that the defendant had a right of set-off 
against the husband. 

Both these pleas were held bad. Again in E//ts v. 
M Henry 

Oefencet Judgment had been recovered in Canada in an action 

»viil«blein which would have failed had the defendant pleaded a certain 
foreign ••it 

Court ctn- Composition deed, 
not be 

raised here The plaintiff sucd On thisj'udgment in England, and the 
question was whether the defendant was entitled at that 
stage to set up the deed as a defence. Bovill C.J. dis- 
missed the contention in these words: 

‘We are accustomed, and indeed bound, to give effect to 
final judgments of the Courts of other countries and of our 
colonies, where they possess a competent jurisdiction which 
has been duly exercised; and the correctness of such judg- 
ments is not allowed to be again brought into contest in 
our Courts. The only ground on which the judgment in [the 
present case] was sought to be impeached upon the pleadings 
before us, was that there was a defence to the original claim 
by the discharge under the deed; but that would go to impeach 
the propriety and correctness of the judgment, and is a matter 
which cannot be gone into after the judgment has been 
obtained, or in this action which is brought to enforce it; nt 
lifts immortales essent dum litigantes nurfalts sunt' 

Foreign Thc more serious question that was left open was, 
whether a foreign j^udgment could be impeached on the 
tUe even if ground that the Court had made an obvious mistake 
u regard to English law when purporting to give a 
to Engiith decision according to that law. If it is apparent that a 
foreign judgment has been founded on a mistaken 
notion of English law, is it conclusive in England ? It 
is now decided that such a mistake does not excuse the 
defendant from performing the obligation that has been 

« (i87i),L.R.6C.P. 228. 
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laid upon him by the judgment.* The doctrine that a 
foreign judgment cannot be impeached as to merits has 
been carried to its logical conclusion. Thus in Godard 

V. Gray'?- 

The plainttfis, who were Frenchmen, sued the defendants 
(Englishmen) in France on a charter-party, the proper law 
of which was English law. The charter-party contained the 
clause: ‘Penalty for non-performance of this agreement esti- 
mated amount of freight.’ The effect of such a clause under 
English law is not to quantify the damages exactly, but to 
leave them to be assessed according to the actual loss suffered; 
but the French Court, believing that the language of the 
charter-party was to be understoM in its natural sense, fixed 
the damages payable by the defendant at the exact amount of 
freight. When sued upon the judgment in England, the defen- 
dants pleaded this mistaken view of English law in defence. 

The plea failed. The Court held that there can be no differ- 
ence between a mistake as to English law and any other 
mistake. 

The cases discussed above, then, demonstrate the ex- con- 
tent to which a foreign judgment operates as res judicata. 

Such a judgment, if delivered by a competent Court, judgmentt 
is not merely prima facie evidence of an obligation 
open to attack on unlimited grounds, but is condusive 
both as to the facts found and as to the law upon which 
it was based. That it was erroneous in fact or in law is 
no deterrent to its enforcement in England. 

This is true both of actions in personam and actions in judgment 
rem^ for as regards their degree of conclusiveness these ac- 
tions differ from each other only in the number of persons 
who are bound by the judgment. A judgment pmo- judgment 
nam binds the parties and their privies if they litigate the " 
same issue in England. A judgment in rem has a wider 
operation, since it is conclusive against all the world.^ 

‘Whatever it settles as to the right or title, or whatever 
disposition it makes of the property by sale, revendication, 

* Castrique v. Imrit (1870), L.R. 4 H.L. 414; Goiari v. Gray 

(1870), L.R. 6 Q.B. 139. * (1870), L.R. 6 Q.B. 139. 

* Supra, p. 605 et seqq. 
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transfer, or other act, will be held valid in every other country 

where the question comes directly or indirectly in judgment 

before any other tribunal.’* 

Both judgments in rem and judgments in personam are 
conclusive upon the point decided, but in the former 
‘the point’, since it is the determination of status, is 
conclusive against the whole world, while in the latter, 
since it is unconcerned with status, is conclusive only 
between parties and privies.* 

3. DEFENCES AVAILABLE TO THE DEFENDANT 

Despite the fact that the foreign judgment upon 
which the defendant is sued is final and conclusive, it 
is still open to him to escape liability by pleading any 
one of three defences. These are that the judgment has 
been obtained by fraud, or that it is contrary to natural 
justice, or that it is repugnant to public policy as under- 
stood in England. 

(i) Foreign judgment obtained by fraud. 

Domestic If we omit all reference to Private International Law 
for the moment, we find a well-established rule that a 
able for domestic judgment may be impeached on the ground 
that it was obtained by fraud.* The unsuccessful party, 
instead of appealing or applying for a new trial, may 
bring an independent action to set aside the judgment.^ 
It is not a method which is encouraged,* or one which, 
owing to the strict burden of proof imposed upon the 
plaintiff, easily succeeds. His action will be struck out 

* Story, s. 592, adopted by the House of Lords in Castrique v. Imrie 
(1870), L.R. 4 H.L. 414, 428-9. 

* Ballantyne v. Mackinnon, [1896J 2 Q.B. 455, 462. 

* Duchess of Kingston's Case (1776), 2 S.L.C. 717; Kerr on Fraud, 
pp. 301, 365; Spencer Bower on Actionable Misrepresentation, 
pp. 358-63. 

* Flotoer v. Lloyd (No. i) (1887), 6 Ch.D. 297; Jonesco v. Beard, 
[1930] A.C. 298. 

s Flowery. Lloyd (No. 2) (1879), 10 Ch.D. 327, 333-4, James L.J., 
though Baggallay L.J. dissented. 
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as vexatious and frivolous unless the statement of 
claim gives particulars of some fraudulent fact which, 
if proved, would entitle him to succeed, and unless it 
affords some explanation why the fact complained of 
was not adduced in evidence during the original pro- 
ceedings.* 

The point, however, which has an important bearing Theme*n- 
upon Private International Law, is the meaning ofi"*®j, 
fraud in this connexion. Of what nature must the fraud 
be in order to justify the setting aside of a domestic 
judgment? The answer is contained in the classic 
judgment of Grey C.J. in the Duchess of Kingston's 
Casef- which definitely established that judgments are 
impeachable for fraud. Referring to the judgment of 
a Spiritual Court, he said : 

‘But if it was a direct and decisive sentence upon the point, 
and, as it stands, to be admitted as conclusive evidence upon 
the point, and not to be impeached from within-, yet, like all 
other acts of the highest judicial authority, it is impeachable 
from without: although it is not permitted to show that the 
Court was mistaken, it may be shown that they were misled. 

Fraud is an extrinsic, collateral act; which vitiates the most 
solemn proceedings of Courts of Justice.’ 

The essential distinction insisted upon by these words 
is between a judgment that proceeds upon mistaken 
grounds and one that is due to the Court having been 
actively misled. An unsuccessful litigant cannot bring 
an independent action to set aside a judgment as having 
been erroneous with regard to the law or the facts, for 
appellate proceedings are available to him ; but he can 
bring such an action on the ground that the Court was 
imposed upon. He must be able to point to some fact 
‘from without’, some fact which was not before the 
Court that pronounced the judgment. The facts upon 
which he bases his present claim must not have been in 
issue in the original action. 

* Birch V. Birch, [1902] P. 130, 136, Vaughan Williami L.J. 

* (1776), 2 S.L.C. 644. 
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Example! That this is the nature of the fraud which alone justi- 
fies an action to set aside a judement becomes evident 
aside Upon a consideration of the decisions in which such 
actions have succeeded. Thus, judgments have been 
set aside upon proof that the parties acted in collusion 
or that an essential document was suppressed or that 
a forged will,^ a false affidavit,^ or certain false and 
counterfeit documents* were put in evidence; or that 
the judgment debtor was fraudulently induced not 
to appear in the original proceeding's, ^ or that fresh 
material evidence has been obtained since the judgment 
which could not have been obtained earlier.^ On the 
other hand it has been held that alleged perjury before 
the original Court is not a sufficient ground for the 
setting aside of a judgment.* The principle, then, to be 
borne in mind is that the issue which was raised in the 
original proceedings cannot be reopened, or, what is 
the same thing, that an action to set aside a judgment 
cannot be used as a means of impeaching that judgment 
on its merits. 

Foreign We must now examine Private International Law 
j"^|^‘*and discover how an action, brought in this country 

Untly * BanJon v, Bechtr (1835), 3 Cl. & F. 479; Harrison v. Mayor of 
obuined Southampton (1853), 4 De G.M. & G. 137. 

* Brooke v. Mostyn (1865), 2 De G.J. & S. 373. 

* Priestman v. Thomat (1884), 9 P.D. 210. 

* Loyd V. Mansell (1722), 2 P. Wms. 73. 

* Cole V. Langford, [1898] 2 Q.B. 36. 

* fPyatt V. Palmer, [1899] 2 Q.B. 106, 109. 

’’ Burrw. Anglo-French Banking Corp. (1933), 49 T.L.R. 405. The 
actual point decided was that a judgment can be set aside if it has been 
obtainM against a corporation (in this case a Chilean corporation) which 
had no de iure existence at the time of the original proceedings. 

* Baker v. Wadsworth (1898), 67 L.J. (Q.B.) 301. Jacobson v. 
Frachon (1928), 1 38 L.T. 386, 394, where Atkin L.J. said: ‘I am quite 
clear that it would not be a defence to a foreign judgment to prove that 
the Court proceeded on the evidence of one of the parties, and that the 
evidence could subsequently be shown to have been perjured evidence; 
that would be attacking the decision on its merits.’ He went on to say 
that it would be difierent if the plaintiff had procured a perjured or 
an unreliable witness. 
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upon a foreign judgment, is affected by proof that the 
judgment was obtained by fraud. The result of the 
domestic law considered above clearly seems to be that 
an action to set aside a judgment cannot be used as a 
means of attacking the original decision on its merits, 
but that it must be founded upon some fraudulent act 
which was not before the original Court. It has re- 
peatedly been affirmed that a foreign judgment is 
impeachable for fraud, ‘ and decisions are to be found 
which exemplify the proper application of this rule, i.e. 
which have applied it to cases where the Court was 
imposed upon by some fraudulent trick. 

Thus in Ochsenbein v. Papelier'? Forei^ 

A F rench seller, in the course of a dispute in Paris with an 
English buyer, produced a writ showing that he had begun an by * trick 
action to recover the price of the goods. When remonstrated 
with, however, he burnt the writ then and there and agreed 
to refer the dispute to arbitration in London. He nevertheless 
proceeded with the action behind the buyer’s back and ob- 
tained judgment by default. The seller brought an action in 
the Court of Queen’s Bench upon this judgment, and the 
Court of Chancery, when asked by the buyer to restrain 
the action, refused an injunction as being unnecessary. It was 
unnecessary, because the above facts, if proved, would afford 
a good defence to the common law action. 

Again, a foreign judgment has been held to be Foreign 
examinable where it was vitiated in the original pro- ' 

ceedings, not by the fraud of one or both of the parties, 
as in the above case, but by the fraud of the foreign 
Court itself. This cannot be a matter of frequent occur- 
rence, but it was proved to exist in Price v, Dewhursty^ 
where the foreign judgment, which concerned the 
distribution of property, was delivered by person$ who 
were themselves interested in the subject-matter of the 
suit. 

* e.g. FaJala v. Ltwes (1890), 25 Q.B.D. 310, 316, Lindl^ L.J.; 

OcAteniein v. (1873), L.R. 8 Ch. App. 695, 700, Melliih L.J. 

* (*873)* L.R. 8 Ch. App. 695. 
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AUeged So far, then, the decisions show no tendency to allow 
an abnormal effect to fraud when alleged as a reason for 
retrial of defeating a foreign judgment. There is no hint of 
breaking in upon the rule that such a judgment cannot 
be impeached on the merits.* Moreover, it has been 
decided that, in an action brought in this count)^ upon 
a foreign judgment, a commission to examine witnesses 
in the foreign country in aid of the defence to the action 
here, will not be granted.* The parties have had their 
day in Court, the facts have been investigated, and the 
result has been a judgment imposing an obligation upon 
the defendant. 

T am quite clear’, said Atkin L.J. ehitery ‘that it would 
not be a defence to a foreign judgment to prove that the 
Court proceeded on the evidence of one of the parties and 
that the evidence could subsequently be shown to have been 
perjured evidence; that would be attacking the decision on 
its merits.’! 

There are, however, two decisions which affirm that 
fraud is a good defence to a foreign judgment, even 
though its proof will necessitate the retrial of the 
original case on the merits.^ English law puts foreign 
and domestic judgments on a different footing. A liti- 
gant in domestic proceedings, who, without being able 
to prove extrinsic fraud, merely alleges that owing to 
the fraud of his opponent the adjudicating Court came 
to a wrong decision with regard either to the law or to 
the facts, cannot bring an independent action to set 
aside the judgment, but must either take appellate pro- 
ceedings or apply for a new trial; but a litigant who 
adopts the same line of defence can, if the original pro- 
ceedings took place abroad, require the English Court 

* Supra, pp. 617-19. 

* Smti V. Nicolls (1830), 3 Sim. 458. 

* Jacobson v, Frachon (1928), 138 L.T. 386, 394. See Baker v. 
Wadsworth (1898), 67 L.J. (Q.B.) 301. 

* Abouloff V. Oppenkeimer \x%%'^), 10 Q.B.D. *95; Vadala v. Lawes 
(1890), 25 Q.B.D. 310. 
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to try the case afresh. The result is that the doctrine 
as to the conclusiveness of foreign judgments is very 
seriously and most illogically impaired. 

The two decisions, both of the Court of Appeal, 
which have adopted this attitude are the following. 

Abouloff v. Offenheimer.^ Atoukff 

V. Oppert" 

This was an action brought on a Russian judgment which heimer, 
ordered the return of certain goods unlawfully detained by the 
defendant, or alternatively, the payment of their value. One 
defence was that the judgment had been obtained by fraud, 
in that the plaintiff had falsely represented to the Russian 
Court that defendant was in possession of the goods, the truth 
being that the plaintiff himself continued in possession of 
them throughout. It was demurred that this was an insufficient 
answer in point of law, since the plea was one which the 
Russian Court could and as a matter of fact did consider, and 
that to examine it again would mean a new trial on the merits. 

The demurrer was overruled. 

The facts of the next case, Vadala v. Lawes^^ were as v. 
follows: 

The plaintiff sued the defendant in Italy for the non-pay- 
ment of certain bills of exchange which had been accepted by 
the defendant’s agent acting under a power of attorney. The 
principal defence raised in the action was that the bills, which 
purported to be ordinary commercial bills, were given in 
respect of gambling transactions without the defendant’s 
authority. The defence was tried on its merits by the Italian 
Court, but failed, and judgment was entered for the plaintiff. 

The plaintiff then brought an action in England on the 
judgment. 

The case thus raised the simple point whether, upon an 
allegation of fraud, a matter which has already been 
fully investigated by a foreign Court can once more be 
investigated in England. The Court of Appeal unani- 
mously answered the question in the affirmative, and 
ordered a new trial with a view to discovering whether 

* (1882), 10 Q.B.D. 295. 

* (1890), 25 Q.B.D. 310. 

$s 


4431 
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the bills were given for genuine mercantile dealings or 
for gambling transactions. I^indley L.J. said:* 

‘If the fraud upon the foreign Court consists in the fact that 
the plaintiff has induced that Court by fraud to come to a 
wrong conclusion, you can reopen the whole case even 
although you will have in this Court to go into the very facts 
which were investigated, and which were in issue in the 
foreign Court. . . . The fraud practised on the Court, or 
alleged to have been practised on the Court, was the mis- 
leading of the Court by evidence known by the plaintiff to 
be false.’ 

Preaent There Can be little doubt that to permit this wide 

•oundbut *^he defence of fraud in the case of legal 

probably proceedings that have been successfully instituted 
binding abroad is not only inconvenient and often unjust, but 
is inconsistent both with the doctrine of obligation and 
also with the established rule that a foreign judgment 
is not impeachable on its merits if put in suit in England. 
An attempt to justify these strictures was made m the 
first edition of this book,* but to reiterate it now is 
perhaps of little more value than to plough the sands. 
It is comparatively safe to prophesy that if a similar 
question recurs the Courts will not be prevented by 
considerations of logic or sound principle from follow- 
ing decisions that have now stood for nearly fifty years. 

(ii) Foreign judgments contrary to public policy of English 
law. 

No action is sustainable upon a foreign judgment 
which is contrary to the English principles of distinc- 
tive policy* or which has been given in proceedings of 
a penal nature.^ There is no need to add anything here 
to what has already been said about this subject,* except 

* At pp. 316-17. 

* pp. 521-4. See also Canadian Bar Review, viii (1930), pp. 231-7. 

* Macartney v. Macartney, i Ch. 522, 527, Astbury J., for 

another ground on which the action failed, tee tufra, p. 613. 

* Huntington v. Attrill, [1893] A.C. 150. * Supra, pp. 1 36-54. 
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to notice that the general principle, that an English 
Court will not recognize a foreign right which is opposed 
to the English notions of morality or of public policy, 
mav become applicable where an action is brought on 
a foreign judgment. It is impossible to suggest any 
general test by which the exact limits of public policy 
may be determined, and, just as in the case of contracts, 
the utmost that we can do is to notice some of the judg- 
ments that have been held to be unenforceable on this 
ground. 

A judgment obtained abroad for breach of a contract, Exampki 
which, though valid by its proper law and by the 
forty is void by English law as being in restraint of contrary 
trade, is not actionable in England.* Again, ‘the|^,f^““ 
general recognition of the permanent rights of illegiti- 
mate children and their spinster mothers is contrary to 
the established policy of this country’,^ and therefore, 
where a Maltese Court had adjudged a putative father 
liable to provide his illegitimate daughter with an 
alimentary allowance, it was held that no action on the 
judgment lay in England.^ It is also established in 
accordance with the same general principle that an 
action is not maintainable in England upon a foreign 
judgment which has been given in proceedings of a 
penal nature.^ It should be noticed, however, that a 
civil judgment, though combined with a penal judg- 
ment, may be actionable in England as creating a 
separate and independent cause of action. Thus in 
Raulin v. Fischer 

The defendant, a young American lady, while recklessly 
galloping her horse in the Bois de Boulogne, ran into the 
plaintiff, a F rench officer, and seriously injured him. She was 
prosecuted by the State for her act of criminal negligence. By 

’ Reusillony. RousUIoh (1880), 14 Ch. D. 5;!; but see supra, pp. 

138-9. * Macartney v. Macartney, [1921] i Ch. 522, 527. 

’ Macartney v. Macartney, supra. 

♦ Huntington v. Attrill, [1893] A.C. 150; supra, p. 135. 

* [1911] 2 K.B. 93. 
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French law a person who is injured by a crime may intervene 
in the prosecution and make a claim for damages, whereupon 
his civil action is tried together with the prosecution and one 
judgment is pronounced on both matters. The plaintiff did 
so intervene. The defendant was convicted of the crime and 
ordered to pay a fine of too francs to the State and 15,917 
francs by way of damages and costs to the plaintiff. 

It was held on these facts, in an action brought by the 
plaintiff in England to recover the sterling equivalent of 
1 5,9 1 7 francs, that the French judgment was severable. 
That part of it which awarded the plaintiff damages was 
not tainted with the penal character of the rest of the pro- 
ceedings, and therefore might be put in suit in England 
without involving a recognition or a penal judgment. 

(iii) Foreign judgment contrary to natural justice. 

Difficulty Although the judges have frequently asseverated 
*^ti»tura1 ^ foreign judgment which contravenes the princi- 
justice' pies of natural justice cannot be enforced in England, 
it is extremely difficult to fix with precision the exact 
cases in which the contravention is sufficiently serious 
to justify a refusal of enforcement. Shadwell V-C. once 
said that ‘whenever it is manifest that justice has been 
disregarded, the Court is bound to treat the decision as 
a matter of no value and no substance’.^ But this goes 
too far. Is, for instance, an obviously incorrect decision 
a disregard of natural justice ? We have already seen 
that a foreign judgment is actionable notwithstanding 
that it patently proceeded upon a wrong view of the 
evidence, or of the foreign law or, even, of English law. 
Such a judgment is in a wide sense unjust, but it is 
difficult to trace delicate gradations of injustice so as to 
reach a definite point at which it deserves to be called 
the negation of natural justice. Channell J., in deliver- 
ing judgment in a case where the defendant to an action 
on a Canadian judgment pleaded unsuccessfully the 
refusal of the Canadian Court to admit evidence of a 

* Price V. Dewhurst (1837), 8 Sim. 279, 302. 
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certain fraud which, had it been admitted, v/ould in- 
dubitably have disproved his liability, said:* 

‘In my view of it, the judgment appears, according to our 
law, to be clearly wrong, but that of course is not enough, 

Godard v. Gray\^ and whatever the expression “contrary to 
natural justice”, which is used in so many cases, means (and 
there really is very little authority indeed as to what it does 
mean), I think that it is not enough to say that a decision is very 
wrong, any more than it is merely to say that it is wrong. It 
is not enough, therefore, to say that the result works injustice 
in the particular case, because a wrong decision always does.’ 

The expression ‘contrary to natural justice’ has, how- Twocaws 
ever, figured so prominently in cases on foi'cign judg- 
ments that it is essential to fix, if possible, its exact unenforce- 
scope. It is clearly confined to some irregularity in pro- op- 
cedure, and all that can be said with certainty is that a posed to 
judgment is deemed to be contrary to natural Justice in 
two cases, namely, 

(i) where the litigant has received no notice of the proceedings; 
and, 

(ii) where he has been given no opportunity of presenting his 
case to the foreign tribunal.^ 

Thus in Rudd v. Rudd^^ where a husband purported 0) No 
to notify his wife of divorce proceedings which 
initiated against her in Washington State, U.S.A., by of procced- 
posting a copy of the complaint to an English address 
at which she had never lived, and by advertising the 
proceedings in the Seattle Weekly News^ which she was 
not in the habit of reading, Horridge J. held that the 
subsequent decree of the American Court was void, 
since it was pronounced in the absence and without the 

* Robinson v. Fenner, [1913] 3 K.B. 835, 842. 

- Supra, p. 619 (1870), L.R. 6 Q.B. 139. 

3 Jacobson v. Frachon (1928), 138 L.T. 3 86, 390 (Lord Hanworth), 

392* (Atkin L.J.); Buchanan v. Rucker (1808), 9 East 192; Rudd v. 

Rudd, [1924] P. 72. 

^ [1924] P- 72; distinguish FarJy v. Smith (1932), 48 T.L.R. 661 ; 

49 T.L.R. 36. 
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knowledge of the wife. The plea that no notice has been 
received will not, however, avail a party who has agreed, 
either expressly or implicitly, to be content with some- 
thing less than actual notice in fact, e.g. where a person 
buys shares in a foreign company whose articles of 
association provide that the directors may notify share- 
holders of proceedings by lodging notices at some par- 
ticular place.* 

It is significant that the Foreign Judgments (Reci- 
procal Enforcement) Act, 1933, in specifying wh't 
judgments shall be incapable of registration, does not 
mention the requirement of natural j’ustice, but does 
insist that sufficient notice of the proceedings should 
have been received by the defendant.* 

(ii)Noop. The second fact which causes a failure of natural 
justice is the refusal of the foreign Court to hear the 
Unttopre- case of a litigant, for the maxim audi alteram partem is 
deemed to be of universal, not merely of domestic, 
application. The mere exclusion of a certain type of 
evidence does not, however, constitute an infringement 
of this wholesome principle.* The litigant must prove 
that he was totally denied the opportunity of submitting 
his arguments to the Court. The question whether this 
was the true position arose in Jacobson v. Frachon^^ 
where the facts were as follows: 

A & Co. of London agreed to buy crSpe de Chine from 
B of Lyons. A & Co. brought an action in France for 
cancellation of the contract and for damages, on the ground 
that deliveries of the material wereshort in quantity and inferior 
in quality. The French Court, before giving judgment, 
appointed an expert to examine the material in London. The 
expert, who was a relative of B, made no proper examination, 
and, though deputed by the Court to take evidence, refused 
to hear the evidence of A & Co. and their witnesses. He 

* ValUt V. Dumtrgtu (1849), 4 Ex. 290; Copin v. Adamson (1874), 

L.R. 9 Ex. 345; supra, p. 597. * Supra, p. 590. 

* Searpetsav. Lotoen/e/d {1^1 1), 27 T.L.R. 509; Roiinsony. Fenner, 
[> 9 * 3 ] 3 K.B. 835. 

* (1928), 138 L.T.R. 386. 
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ultimately made a report adverse to A & Co. which was 
found by Roche J. to be the uncandid production of a biased 
and prejudiced mind. Judgment for B was given by the 
French Court. A Sc Co. then sued B in England for breach 
of the original contract. B pleaded the French judgment in 
bar of the action, but A Sc Co. replied that this judgment 
was contrary to natural justice. 

The Court of Appeal held that the judgment was not 
void as contravening the requirements of natural 
justice, since A & Co. had not been prevented from 
presenting their case to the Court. It appeared that by 
French law the Court was not bound by the expert’s 
report, but could reject it if satisfied of its inaccuracy. 
A & Co. therefore were at liberty to produce witnesses 
to the Coxirt and to attack the report. It further ap- 
peared that A & Co. had taken this course, though 
without success. It could not, therefore, be said that 
the Court had refused to hear the evidence of the liti- 
gant. 
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L Difference between substance and procedure 

Procedure TT is a Universally admitted principle that all matters 
JL appertaining to procedure are governed exclusively 

^VyTJfon by the lex fori} In a case where the issue was the 
liability of the defendant upon a promissory note made 
in France, Tindal C J. stated the principle and the dis- 
tinction that it causes as follows : 

‘The distinction between that part of the law of the foreign 
country where a personal contract is made which is adopted, 
and tliat which is not adopted by our English Courts of law, 
is well known and established; namely, that so much of the law 
as affects the rights and merits of the contract, all that relates 
ad litis decisionem^ is adopted from the foreign country; so 
much of the law as affects the remedy only, all that relates ad 
litis ordinationem^ is taken from the law of the country where 
the action is brought.’^ 

justifica- No other principle would be practicable. A person 
the rule resorts to an English Court for the purpose of 
enforcing a foreign acquired right cannot expect to 
occupy a different procedural position from that of a 

* British Linen Co. v, Drummond ( 1 8 30), i o B. & C. 90 3 ; Vega 
V. Vianna (1830), i B. & Ad. 284; Huber v. Steiner (1835), 2 Bing, 
N.C. 202; Don V. Lippmann (1837), 5 Cl. d: F. i, 13; Melan v. The 
Duke de Fitxjames i B.&P. 138, 142,^^r Heath J. Story, 

s. 556; Westlake, s. 541; Dicey, p. 797; Foote, p. 542. 

^ Huber v. Steiner ^ supra^ at p. 210. 
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domestic litigant. The department of procedure con- 
stitutes perhaps the most technical part of any legal 
system, and it comprises rules many of which would be 
unintelligible to a foreign judge and certainly unwork- 
able by a machinery designed on different lines. A 
person suing in England must take the law of pro- 
cedure as he finds it. He cannot, by virtue of some rule 
in his own country, enjoy greater advantages than other 
suitors here; neither must he be deprived of any advan- 
tages which English law may confer upon a litigant in 
the particular form of action.* An English creditor 
who sues his debtor in the jury Court in Scotland cannot 
insist upon a trial by jury, nor, in the converse case, 
can a Scottish creditor suing in England refuse the 
intervention of a jury, on the ground that in Scotland, 
where the debt arose, the case would be tried by a 
judge alone.^ 

Professor Beale maintains that not only would it be The rule « 
impracticable, but it would also be contrary to principle, 
for a Court in which an action is brought to import a cipie 
foreign rule of procedure.^ A person who suffers injury 
through a tort, a breach of contract, or any other in- 
fringement of a right, acquires a right (termed by the 
Professor a ‘secondary’ right) to reparation. In such a 
case the law grants a further right (called a ‘remedial’ 
right) which entitles the aggrieved party to recover his 
reparation by action. This remedial right is separate 
and independent from the secondary right out of which 
it arose. It is a right given by the law to enforce an ex- 
isting claim, and therefore the terms upon which it may 
be pursued depend upon the system or law by which it 
is granted and in whose jurisdiction it is claimed. 

Certain and universal though the principle is, how- Difficulty 
ever, its application is often attended by considerable 
difficulty, for it is not always a simple matter to decide between 

substance 

* De la Vega v. Viannay supra, at p. 288, per Lord Tentcrden. and pro- 

* Don V. Ltppmann, supra, at p. 14, per Lord Brougham. ccdurc 

^ Conflict of Lazos (ist ed,), ss. 140, 163. 
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whether a particular rule is a rule of substantive law 
or of procedure. Judges continually advert to the dis- 
tinction between ‘substance’ and ‘procedure’, between 
‘right’ and ‘remedy’, but they never venture upon a 
general principle which, affords a test for deciding into 
which of these categories a given rule falls. Histori- 
cally, the two conceptions of right and remedy are in- 
separably connected. Much of substantive law, at any 
rate in early times, is secreted in the interstices of 
procedure,* and it has been said by a great American 
judge that ‘whenever we trace a leading doctrine of 
substantive law far enough back, we are likely to find 
some forgotten circumstance of procedure at its source’.* 
Although this relation between right and remedy is not 
so close as formerly, it is still true that certain rules 
which on the surface appear to refer merely to remedies 
are in fact rules of substance, not of procedure.* The 
rule, for instance, concerned with remoteness of damage 
in the case of a breach of contract is one that comes 
into play only when a remedy is sought, but none the 
less it belongs to the domain of substantive law. 

Difficulty The importance of laying down a clear test for deter- 
inVruiCT of mining what rules are procedural and what are matters 
I remedial of substance cannot be exaggerated in Private Inter- 
national Law, for if a rule is improperly relegated to the 
domain of procedure the result may be to deprive a 
party of a right which he has acquired under a foreign 
system of jurisprudence. One of the chief functions of 
Private International Law is to protect foreign acquired 
rights, but unless the province of procedure is accur- 
ately delimited this function may often remain unful- 
filled. We are easily bemused by the constant repetition 
of contra-distinguished terms, and it is clear that the 
true meaning or ‘procedure’ is not indicated by ponti- 
fical references to the distinction between right and 

‘ Maine, Early Lato and Custom, p. 389. 

* Holmes, Tie Cemmon Law, p. 253. 

* Salmond, Jurisprudtnee, p. 443. 
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remed)r. It is suggested that one principle at least 
which it would be desirable to observe in aefining the 
province of procedure is, that no rule of a remedial 
nature which the owner of a foreign acquired right 
cannot possibly observe should be treated as procedural, 
provided that the machinery of the lex fori is adaptable 
to the enforcement of the right. This observation may 
be more fully stated as follows : 

A rule which, if applied, would prevent the enforcement of 
a right validly acquired under the proper law of the transaction, 
ought not to be treated as procedural merely on the ground 
that, strictly speaking, it may be said to affect the remedy} 
but any rule affecting the remedy which does not prevent the 
enforcement of such a right, though it may hinder its enforce- 
ment, may properly be treated as procedural.’ 

A rule, for instance, which provides that the assignee 
of a chose in action cannot sue in his own name but 
must join the assignor as a party, either as co-plaintifF 
or as defendant, in any suit against the debtor, appears 
to be a true rule of procedure that can unobjectionably 
be imposed upon an assignee suing in England, even 
though he may have taken his assignment in a country 
where he is entitled to sue in his own name. There is 
nothing in such a rule nowadays to render the assign- 
ment inoperative in England. The assignee can enforce 
his right to the same extent that he can in the country 
under whose law it originated, though the mode of 
enforcement is more cumbersome than it would have 
been in the country of origin. 

On the other hand, if the rule of the Statute ofDi®e»>ty 
Frauds, that no action shall be brought on certain con- 
tracts unless they are evidenced by a note or memo- of Fr»u<u 
randum in writing, is regarded as procedural, the 
inevitable result, in a case where the issue concerns a 
foreign acquired right, is the stultification of one of the 
main principles upon which the science of Private 

' For a criticism of this suggestion see 16 B.Y.IJ,. (193 s)> P> 34 * 
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International Law rests. Unfortunately English law 
is committed to this result. 

In Leroux v. Brown^ an oral agreement was made in F ranee 
by which the defendant, resident in England, agreed to employ 
the plaintiff, resident in France, for a period that was longer 
than a year. The contract was valid by French law, which 
was its proper law. An action brought in England for breach 
of contract failed, on the ground that the Statute of Frauds 
imposes a rule of procedure which must be observed by all 
litigants in this country. 

unsatis- A momcnt’s reflection will show that this decision, 
wiu7{lhe though based upon an intelligible principle of domestic 
decision in law, is repugnant to the principles upon which the 
English system of Private International Law is founded. 
Private International Law exists to fulfil vested rights, 
not to destroy them. The proper law of the contract in 
Leroux v. Brown undoubtedly gave the plaintiff a right 
to recover damages for breach of the undertaking, and 
had he obtained judgment in France in an action to 
which the defendant voluntarily appeared, nothing 
would have prevented him from succeeding in a suit 
brought upon the judgment in England. To say that 
an action on the contract did not lie in England was 
tantamount to saying that the contract conferred no 
right upon the plaintiff. It is not consonant with the 
nature of Private International Law to refuse recog- 
nition to a vested right acquired abroad, unless the 
result is a conflict with some rule of public policy so 
insistent as to override all other considerations. That 
learned judge Willes J. attacked the decision in two 
later cases,* and was evidently of opinion that in the 
circumstances the -rule of procedure should have been 
waived in favour of the proper law of the contract.* 

* (i8$2), 12 C.B. 8oi ; and see A/»rr;V V. [1918] A.C. i, 15. 

* Williams v. Wheeler (i860), 8 C.B. (N.S.) 299, 316; Gibson v. 
Holland L.R. i C.P. i, 8. 

* For discussions of the matter see Williston on Contracts, i, s. 600; 
Lorenzen in T.L.J. zxxii. 311.' Mr. Beckett mentions in 1 5 B.i'.LL. 
(1934), p. 29, the interesting French case of Benton v. Horeau 



STATUTES OF LIMITATION 637 

The important thing, however, is not to theorize, but Memingof 
to discover if possible what is meant in England by ‘the ‘pw****"™’ 
law of procedure'. According to Lush L. J. it denotes : 

*The mode of proceeding by which a legal right is enforced, 
as distinguished from the law which gives or defines the right, 
and which by means of the proceeding the Court is to ad- 
minister; the machinery as distinguished from the product.’> 

It might perhaps be better to say, the machinery as 
distinguished from the raw material. The plaintiff asks 
the Court to grant a decree and to set its officers in 
motion, in order that a right which he already possesses 
should be converted into a money payment or into some 
other equally tangible benefit. Any dispute relating to 
the existence, nature, and extent of the right must be 
decided exclusively in accordance with the law from 
which it derived its birth; but since the plaintiff has 
chosen to fashion his right into a new form through the 
instrumentality of English machinery he must rest con- 
tent with the design and movement of that machine. 

All questions which relate to the form and mode of 
instituting and conducting the action through each suc- 
cessive stage, from its commencement down to execu- 
tion of the judgment, are questions of procedure, which 
must be determined solely by the lex fori. These ques- 
tions may be roughly classified into those which affect, 

(a) the time within which the process must be initiated; 

(b) the mode of procedure; 

(c) the nature and extent of the remedy permitted by the 
system of procedure; and 

(d) the execution of the ultimate decree or judgment. 

(Clunet, 1880, p. 480), in which the Cour de Cassation gave a decision 
contrary to that given in Leroux v. Broton upon the following Article 
of the French Civil Code: 11 doit lire fasti acte devant notaires ou sous 
signature privie, de toutes chases excidant la somme ou valeur de 500 
francs. The Court held that this enactment was confined to contracts 
made in France and that the lex loci contractus governed both the form 
and the mode of proof of contracts. 

• Poyser v. Minors (1881), 7 Q.B.D. 329, 333. 
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II. Matters appertaining to procedure 

(a) The time within which an action must be brought. 

EnjUih English law is at the moment unfortunately com- 
sututetrf fitted to the view that statutes of limitation, if they are 
kimitetion statutes which merely specify a certain time after which 
rights cannot be enforced by action, affect procedure, 
not substance. They concern, it is said, not the merits 
of the cause, but the manner in which the remedy must 
be pursued. The Court ordains that its procedure is 
available only when set in motion within a certain fixed 
time after the cause of action arose. In the result, there- 
fore, any relevant statute of limitation that obtains in 
the lex fori may be pleaded, while a statute of some 
foreign law, even though it belongs to the proper law of 
the transaction, must be disregarded. 

Uiuitit- This is another example where English law, through 
its failure to adopt a scientific system of classification, 
Engiuk has gone astray. Here is a case of what we have called 
secondary classification. 

Suppose for instance that an action brought in England 
upon a German contract is barred by the German statutes 
but is still maintainable according to English law. 

The correct course in such a case is to ascertain whether 
the foreign statute is classified by German law, which 
is the proper law of the contract, as substantial or pro- 
cedural. If in the eye of German law it affects substance, 
it should be regarded as operative in England; but if it 
affects procedure it must stand excluded. To allow the 
action to proceed merely because it is in time according 
to the statutes of the forum^ which is what the English 
Courts do, is to enforce the existence of a right that, 
according to the law by which it is admittedly governed, 
has ceased to exist. Not only the creation of a right, 
but also its annihilation should depend upon the proper 
law. 

The rules of English Private International Law upon 
this matter, however, pay little attention to the proper 
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law of the ti'ansaction that is in issue. They fall into 
two classes. 

First, an English statute of limitation is a good plea Engiuh 
to an action brought in England, notwithstanding that 
the action is still maintainable according to the proper appUcibk 
law of the transaction.* 

Thus in British Linen Company v. Drummond^ the English 
period of six years was applied to an action on a Scottish con- 
tract, although the time within which the action might have 
been brought in Scotland was forty years. 

Secondly, the fact that an action is barred by lapse of Foreign 
time according to the proper law of the transaction is 
not a bar to an action in England. In other words, if in England 
the permissible period is longer in England than in the 
foreign country the plaintiff is at liberty to sustain his 
action here.3 Moreover, this is so, even though the 
foreign Court has already adjudged the action to be 
barred in its own country. In Harris v. Quine:* 

The plaintiffs, attorneys in the Isle of Man, were em- Harm v. 
ployed by defendant from 1858 to October i, 1862, in con- P*'** 
ducting certain suits on his behalf in the island. In an action 
for recovery of fees brought by the plaintiffs in the Manx 
Court on October 30, 1865, judgment was given for defen- 
dant, on the ground that by the Manx statute law the suit 
should have been instituted within three years of the cause of 
action. To an action brought by the plaintiffs in England for 
the recovery of the same amount, the defendant pleaded the 
judgment of the Manx Court. 

The plea failed and judgment was given for the plain- 
tiffs. Presumably the plea of res judicata failed On the 
ground that there had been no adjudication in the Isle 
of Man upon the existence of the substantive ri^ht. 

So far we have dealt only with statutes of limitation Different 
strictly so called, i.e. those which merely fix the period 

* British Linen Co. v. Drummond (1830), 10 B. & C. 903; Den v. 

Lippmann (1837), 5 Cl. & F. i. ' * Supra, theright 

s Harris's. Quine (1869), L.R. 4Q.B. 653! Huber'S. Steiner 
3 Bing. N.C. 303 . ♦ Supra. 
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within which the remedy must be pursued. If they are 
of a different nature, that is to say, if they not only 
bar the remedy but extinguish altogether the claim or 
cause of action, then English Courts are prepared to 
give effect to the proper law of the transaction. The 
prevailing opinion is that a statute of this description, 
if part of the proper law of the transaction, may be 
successfully pleaded in any other country where the 
cause of action is put in suit.' Thus in Harris v. Quine^ 
Blackburn J. said : 

‘If the plaintiffs could have shown that the law of the Isle 
of Man extinguished the right as well as the remedy, and this 
had been the issue determined by the Manx Court, that would 
have been a different matter.’ 

This distinction is analogous to that which obtains in 
the civil law, namely, between positive or acquisitive 
prescription (the Roman usucapio\ which is the acquisi- 
tion of ownership by long-continued possession, and 
negative or extinctive prescription, which neither 
destroys nor transfers to a new owner an existing right, 
but provides that the right cannot be put in suit after 
the lapse of a certain period. The English statutes of 
limitation partake of the latter character. 

Extinction A Statute which ordains that actual ownership shall 
obtained by long-continued possession goes to the 
substance of a transaction, and must be recognized by 
a foreign lex fori. Though statutes of limitation of this 
nature generally concern land,^ they may refer to 
movables. 

Thus in Shelly v. Gay,* in the Supreme Court of the United 
States, it appeared that by the law of Virginia five years bona- 
fide possession of a slave created a title upon which the possessor 
could recover in detinue. It was accordingly held that a person 
who had bought a slave in Virginia from one who had been in 
possession for longer than five years, could successfully set up 

* Story, s. 582. * Supra, p. 639. 

* Beekford v. Wait (180$), 17 Vcs. Jun. 87. 

* II Wheaton 361. 
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the title thus acquired Under the Ux loci^ as a defence to an 
action brought against him in Tennessee. 

When the issue concerns an obligation, as distinct from Extinction 
property in the tangible sense,* the question whether a ®j[,®**''*** 
foreign statute must be recognized in an English action 
depends solely upon whether the statute extinguishes, 
not merely the right of action, but the right itself — 
whether, in other words, it declares the right to be non- 
existent. This issue arose in Huber v. Steiner^^ where 
a promissory note had been made in France by the 
defendant to the order of the plaintiff, both parties at 
the time being resident and domiciled in that country. 

To an action brought on the note in England, the 
defendant pleaded the French law of prescription which 
provided that: 

All actions relative to letters of exchange and to bills to 
order . . . prescribe themselves by five years, reckoning from 
the day of protest or from the last suing out of any judicial 
process. . . . 

Tindal C.J. in delivering judgment said that it was 
necessary to consider: 

‘Whether by the law of France, the contract made by the Judgment 
defendant in his promissory note, is altogether extinguished q 
and made null and void in that country; or whether, under the 
doctrine of prescription, the contract itself is not annulled and Steiner 
extinguished, but the remedy only barred in the French courts 
of law. For we take it to be clearly established and recognized 
as part of the law of England, by various decisions, that if the 
prescription of the F rench law, which has been opposed to the 
plaintiff in the present case, is no more than a limitation of 
the time within which the action upon the note must be brought 
in the French Courts, it will not form a bar to an action in our 
English Courts; but that the question whether the action is 

* Westlake, p. 327, contends that prescription in the strict sense 
cannot apply to obligations. 

* (1835), 2 Bingh. N.C. 203. And see Sociitiie Prayon v. Koppei^ 

The Times newspaper, Nov. 2, 1933, cited and explained in 1 5 B.TJ.L- 
(1934). P- 75- 

4431 
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brou^t within due and proper time must be governed by the 

English statute.* 

The learned judge, qualifying but substantially accept- 
ing the view of Story,* then laid down this rule: that 
a statute which extinguishes the claim or title itself and 
declares it a nullity may be set up by way of extinguish- 
ment in any country to which the parties remove, pro- 
vided that the parties have been resident within the 
jurisdiction where the Statute runs during the whole of 
the prescriptive period. A doubt may be expressed, in 
passing, whether the proviso is justifiable, for it would 
appear that the essential factor is, not the continued 
residence of the parties, but the proper law of the trans- 
action. Finally, the learned judge, having examined the 
wording of the French enactment, came to the clear 
conclusion that it contemplated only a limitation of the 
remedy in the French courts and not an utter avoidance 
of the contract itself. 

Critieiim At first sight this decision commands approbation, 
^ since it appears to respect the proper law of the trans- 
action. closer examination shows, however, that it 
pays little if no respect to that law. French law was the 
proper law of the transaction. Therefore the Court, 
when confronted with the question of secondary classi- 
fication, should have said: In the eye of French law 
does this article of the code impose a rule of procedure 
or of substance .? What it said in fact was : Does this 
article bar the remedy or extinguish the right? In other 
words the peculiarly English test for the delimitation 
of substance and procedure in this connexion was 
adopted. Thus, in effect the French view was disre- 
garded, for French law is unacquainted with the 
English test, though it holds on quite different grounds 
that the particular article in question concerns sub- 
stance, not procedure.* The insular attitude, so 
apparent in v. Steiner^ was adopted with even 


» S. 58a. 


* i5R.r./.i.(i934),pp.67-8,75. 
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greater enthusiasm by a later judge, who is reported 
to have said that: ‘Foreign Courts might have decided 
that their laws of limitation were part of substantive 
law, but he was unable to regard them as such.’* 

(^) The mode in which an action must be brought. 

Authority is scarcely needed for the proposition that Mode of 
all routine matters arising in the successive stages of^^'J^** 
litigation must be governed exclusively by English law y>yUxfori 
as being the lex fori. Among such matters may be 
mentioned: service of process;* the form that the action 
must take, e.g., whether it should be an action at com- 
mon law or a suit in equity, or whether any special pro- 
cedure is permissible ; the title of the action, e.g., by what 
persons and against what persons it should be brought; 
the burden or proof; the competency of witnesses and 
ail questions relating to evidence; the respective func- 
tions of judge and jury; and the right of appeal. 

Of these examples the two matters of evidence and 
appropriate parties call for special examination. 

Every system of law has its own principles for deter- Evidence* 
mining the manner in which the truth of facts, actions, “ 
and documents shall be ascertained, and it is obvious 
that whether the question at issue is domestic or foreign 
in origin, those principles must invariably apply. If 
another system of evidence were admissible it would 
be equally reasonable to permit another mode of trial.^ 
‘Whether a witness is competent or not,’ said Lord 
Brougham, ‘whether a certain matter requires to be proved 
by writing or not, whether certain evidence proves a certain 
fact or not, that is to be determined by the law of the country 
where the question arises.’* 

Leroux v. Brown^ is an outstanding example of the 

• SocieU de Prayon v. Kopptl, The Times newspaper, Nov. 2, 1933; 

1 5 B.r.I.L. (1934), pp. 75-6. 

* Deiseisv.Festi, Rasiiti EjT Co., [1891] 2 Q.B. 92. 

’ Tatesv.Tiompsen 3 Cl.&F. 544, 587, Lord Brougham. 

♦ Bain v. fPAiteAaven Ry. Co. (1850), 3 H.L.C. i, 19. 

* Supra, p. 636. 
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rule that the /ex fori determines whether written evi- 
dence is required. 

With regard to the evidence necessary to prove a 
certain fact, an important distinction that exists where 
the causa probanda is a document must be noted. The 
construction of the document must be distinguished 
from its proof. The foreign document must be con- 
strued according to the system of law by which it is 
governed (e.g., according to the proper law in the case 
of a written contract), but it must be proved in accord- 
ance with the requirements of the lex fori. The English 
Court that is seised of the matter must investigate the 
governing law as a fact and must take such expert evi- 
dence as shows what the construction would be in the 
foreign country, but at that point the reference to the 
foreign law must stop. What evidence that law admits, 
what it rejects, is irrelevant.’ Thus, for example, the 
meaning of technical expressions used in a charter- 
party must be ascertained by reference to the proper 
law, but the existence of the charter-party itself must be 
proved in the manner required by English law. Thus 
m Brown v. Thornton.'^ 

An action was brought in England to recover freight due 
under a charter-party that had been made in Batavia. It was 
found that charter-parties were made in Batavia by the instru- 
ment being written in the book of a notary, and then signed 
by the parties. Each party received a copy signed and sealed 
by the notary and counter-signed by the principal officer of 
the Government of Java. A charter-party was sufficiently 
proved in a Javanese Court by production of the notary’s book, 
but, since such books were not allowed to be removed from 
Java, Courts in other parts of Dutch dominions admitted the 
copies as evidence. 

The plaintiff was nonsuited owing to his failure to 
prove the charter-party in the manner . required by 
English law. The original contract contained in the 

* Tates V. Thompson, supra, at p. ;86, Lord Brougham.- 

* (1837), 6 Ad. &E. 185. 
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notary’s book was not produced. Secondary evidence 
would have been admissible, had it been given in the 
form either of a copy made by the public officer of a 
Court or of a copy made by some person authorized by 
each party to give a binding copy, but neither of these 
ways was possible. The decision, however, might have 
been different had it appeared that the copies were 
taken at the time when the original contract was made 
and in the presence of the parties, for in such an event 
it would have been arguable that the notary was an 
agent authorized by both parties to give a binding copy. 

The Crown, however, now has power under the Evidence 
Evidence (Foreign Dominion and Colonial Documents) 

Act, 1933, to issue Orders in Council providing that 
entries contained in the public registries of other coun- 
tries, whether part of the British Empire or not, shall 
be admissible evidence in English proceedings, and 
that they shall be proved by means of duly authenti- 
cated official certificates. An Order in Council, how- 
ever, will not be made unless the foreign country in 
question recognizes the public registers of the United 
Kingdom and admits proof of the registered contents 
by means of duly authenticated certificates issued by 
public officers in the United Kingdom.* 

It is important to bear in mind the distinction Dijtinctioo 
between facts and the evidence by which facts are 
proved, for the former fall to be decided according to fact* to be 
the proper law of the transaction, while the latter is a 
matter of procedure for the /ex fori. The distinction 
was considered in The Gaetano and Maria.^ 

An action was brought in England on a bottomry bond 
given at the Azores by the master of a ship, carrying the Italian 
flag, without any communication with his owners. By Italian 
law the bond was valid, by English law its validity depended 
upon proof that at the time it was given the ship was in 

* An order has already been made in respect to Belgium; S.R. it O. 

1933, No. 383. The first case in which advantage was taken of it was 
NertA v. NertA (1936), 52 T.L.R. 380. * (1882), 7 P.D. 137. 
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necessity and that the circumstances were such as to render it 
impossible for the master to communicate with the cargo 
owners. It was accordingly argued that, since proof of neces- 
sity is a matter of evidence, the question of the validity of the 
bond must be determined by English law as being the lex fori. 
The flaw in this argument was exposed by the Court of Appeal. 

The sole fact in issue was one of substance, namely, 
whether the master had authority to give a valid bond, a 
question which depended, of course, upon whether the 
proper law of the transaction was that of Italy or of 
England. The English rule as to proof of necessity 
affected the validity of the bond not the remedy, and it 
was premature to consider what evidence sufficed to 
prove necessity until it had been shown that English law 
was the proper law to govern the instrument. The con- 
verse position occurred in the American case oi Hoadley 
V. Northern Transportation Co.^^ where the facts were 
these : 

Upon a contract for the shipment of goods being made in 
Illinois, the defendants, common carriers, gave the plaintiff 
shipper a bill of lading which contained a clause exernpting 
the defendants from all liability for loss of property by fire 
while in transit or in a warehouse. The goods were destroyed 
at Chicago in the great fire of 1871. By the law of Illinois, 
and also of Massachusetts where the action was brought, 
a common carrier was permitted to avoid his liability at 
common law by a special contract. By the law of Illinois, 
however, such a contract did not bind a shipper unless he had 
assented to its terms, and assent was not presumed from mere 
receipt of the bill of lading but had to be proved by other and 
additional evidence. By the law of Massachusetts acceptance 
of the bill of lading was in itself sufficient evidence of assent. 

The question in the Massachusetts action was whether 
this rule of Illinois law applied. Did that rule affect the 
remedy upon the contract or its validity.? It is clear that 
the fact to be proved, no matter where the action was 
brought, was whether a special contract had been made. 

* 1 1 5 Massachusetts 304; Beale’s Cases on the Conflict of Laws ^ 57 * • 
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What the Illinois rule ordained was that if action were 
brought that fact must be proved by certain evidence, 
just as the Statute of Frauds requires that a contract of 
guarantee put in suit in England must be proved by 
written evidence. It was held, therefore, that the rule 
affected procedure and was of no force in Massa- 
chusetts. 

It is not a valid objection to an action instituted in Form of 
England in the correct form, that the form would 
necessarily have been different had proceedings been by u* firi 
instituted in the Courts of the proper law of the trans- 
action.* The form in which a remedy must be pursued 
goes to procedure. In effect, differences of form are 
concerned with the identity of the parties to the action, 
and in this connexion there are two questions to be 
considered. 

The first is, whether the name in which an action Guestion 
must be brought falls to be determined exclusively by 
the lex fori, on the ground that it is a mere matter of pro- son to sue 
cedure. It is a question that arises principally where the , 
plaintiff is not the original owner of the subject-matter mitterfor 
of the dispute, but has acquired it derivatively from the 
original owner, as, for instance, in the case of the assign- 
ment of a debt or other chose in action. In those cases 
where English law requires the assignee to sue in the 
name of the assignor, it has been said,* and indeed held,* 
that the requirement must be observed in an action in 
this country, even though it is not necessary by the 
proper law of the transaction. In the present state of 
English law this ruling causes no hardship, since, even 
where the assignment is purely equitable, the plaintiff 
can overcome the difficulty by joining the assignor as 
defendant, provided that he still has a dejure existence.^ 

‘ General Steam Navigation Co, r. Guillou (1843), il M. & W. 

877, 895. 

* Wolff V. Oxholm (1817), 6 M. & S. 92, 99, Lord Ellenborough. 

3 Jeffery v. McTaggart ( 1 8 1 7), 6 M. & S. 1 26. 

* See the Russian Bank Cases, supra, p. 476. 
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But on principle it is doubtful whether every rule that 
regulates the name in which an action must be brought 
is merely procedural in character. It would seem to be 
an unwarranted extension of the province of procedure, 
at any rate in cases falling within the sphere of Private 
International Law, to regard a rule as procedural if the 
effect is to deprive the plaintiff of a right which he has 
definitely acquired under the governing legal system. 
If, for instance, English law still regarded a contractual 
right as so essentially personal as to be actionable only 
at the suit of the original contracting party, it would 
surely be the negation of principle, and indeed of jus- 
tice, to enforce such a rule indiscriminately as being one 
of procedure, and thus to defeat a plaintiff who had 
acquired a contractual right derivatively under some 
legal system which regarded the transaction as valid. 
To adopt this attitude would be to mistake substance 
for procedure. There is little authority on the matter, 
but the early case of O'Callaghan v. Thomond^ at least 
shows that the English Courts have not always adopted 
this attitude. 

The assignee of an Irish judgment brought an action of 

debt in his own name in England to recover the amount of the 

judgment. He was entitled so to sue by Irish law. 

The argument of counsel for defendant was instructive. 
Though admitting the general principle that the law of 
one country would recognize and enforce obligations 
raised by the law of another country, he contended that 
the principle applied only to the substance of the con- 
tract, and could neither transfer to another country the 
form of enforcing an obligation nor be allowed to 
contravene the general rule of English law that choses 
in action were unassignable. He therefore maintained 
that no action could be maintained in the present circum- 
stances except in the name of the person who recovered 

* (t8io), a Taunt. 82. See also TWari^v. 1834), i Bing. 
(N.C.) 1 51, 160} Alivon v. Furnival 1 C.M. 6 c R. 277, 296. 
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the judgment. The Court, however, was unanimous that 
the rule was matter of substance, not of procedure. The 
same result was reached in the earlier case of Innes v. 
Dunlop?- 

The second question relates to the ^-arty sued. To Foreign 
decide whether a foreign rule determining the identity 
of the party to be sued, or prescribing the order in p.rty to be 
which parties must be sued, is one of substance or of 
procedure, it is necessary to classify the exact nature 
and effect of the rule according to the legal system of 
which it forms a part. If the effect by that law is to 
relieve the party whom it is desired to cite as defendant 
in England of all liability entirely, it is a rule of sub- 
stance binding on an English Court, even though, had 
the transaction been governed throughout by English 
law, the liability of the defendant would have been 
undeniable. A foreign rule must not be labelled as 
procedural, and therefore as inapplicable to English 
proceedings, if the result will be to impose a liability 
that does not exist by the proper law of the transaction. 

On the other hand, if the proper law of the transaction 
admits the liability but requires its enforcement to be 
effected in a particular manner, e.g., by joining other 
parties as defendants or by instituting proceedings 
against other parties as a preliminary to suing the de- 
fendant, then the rule in question relates merely to the 
mode of process and has no effect in England if con- 
trary to the equivalent English rule.* The distinction 
was neatly raised in the leading case of General Steam Central 
Navigation Co. v. Guillou^ when the facts were as follows : 

The plaintiffs brought an action in England to recover 
damages for injury caused to one of their ships by the negligent 
navigation of a French ship which at the time of the accident 

* (1800), 8 T.R. 595. 

* General Steam Navigation Co. v. Guillou (1843), ii M. Sc W. 

877; Bank of Australasia v. Harding (1850), 9 C.B. 661; Bullock v. 
Caird{tS 7 ^\ 10 Q.B. 176; In re Doetsek, [1896] 2 Ch. 836. 

* Supra, 42. 
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was under the direction and management of the defendant’s 
servants. The offending ship belonged to a French company 
of which the defendant was a shareholder and acting director. 
The third plea to the action stated that: 

By the law of F ranee the defendant . . . was not ... re- 
sponsible for or liable to be sued or impleaded individually, 
or in his own name or person, in any manner whatsoever, 
in respect of the said causes of action, . . , but that by the law 
of F ranee the said company alone, by their said style or title, 
or the master in command for the time being of the said 
ship, was . . . responsible for, and liable to be sued or im- 
pleaded for the said causes of action. 

The one question, therefore, that fell to be decided here 
was whether the French law, as disclosed in the plea, 
absolved the defendant from all liability in any circum- 
stances, or whether it imposed upon him an undoubted 
though a joint liability. The Court unanimously took this 
distinction. Parke B., speaking for the four judges, said:^ 

*If the defendant was not liable for the acts of that other by 
that law which is to govern this case, he has a good defence to 
the action; and, for the defendant, it is contended that the plea 
means to aver that, by the law of F ranee, he was not liable for 
those acts, but that a body established by the French law, and 
analogous to an English corporation, were the proprietors of 
the vessel, and alone liable for the acts of the master, who was 
their servant, and not the servant of the individuals composing 
that body. . . . On the other hand the plaintiff contends that 
the plea only means, that in the French Courts the mode of 
proceeding would be to sue the defendant jointly with the 
other shareholders of the company under the name of their 
association: and if this be the true construction of the plea, we 
all concur in the opinion that the plea is bad.’ 

It is submitted that the plea clearly alleged a denial of 
liability by French law, but the judges of the Court of 
Exchequer were equally divided on the question, Lord 
Abinger and Alderson B. holding that French law 
merely required the defendant to be sued jointly with 
his co-owners in the name of the company, while Barons 

* At p. 895. 
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Parke and Gurney considered that according to the plea 
the defendant incurred no responsibility whatsoever, 
joint or several, for the acts of the master. This judicial 
difference of opinion upon the question of fact is not of 
great moment, for the importance of the decision lies in 
the clearness with which the general principle is stated. 

The principle is of especial importance in partner- Partner- 
ship cases. The doctrine, for instance, of English law, 
that any one partner may be sued alone for the totality 
of the partnership debts, is in sharp contrast with the 
rule obtaining in many other jurisdictions, that a 
creditor must sue the firm as such or all the parties 
jointly before bringing an action against an individual 
member of the firm. A foreign rule of the latter class 
merely ordains a particular form of procedure and is 
disregarded in an English action.* 

Thus in an action brought against the executors of a de- 
ceased member of a Spanish firm, a plea which averred that 
according to the law of Spain creditors could not institute a 
suit against the separate estate of a deceased partner until they 
had had recourse to and had exhausted the property of the 
firm, was held to be bad, on the ground that the rule in ques- 
tion determined merely the mode of procedure.* 

For reasons similar to those which have produced the Prioritiei « 
above principles it has consistently been held that ques- 
tions of priorities among creditors that arise when an 
estate is being administered by the Court must be 
determined by the lex jori? The right of priority forms 
no part of the transaction under which a creditor has 
acquired his right. It is extrinsic, and comprises in 
effect a privilege dependent upon the law of the 
country where the remedy is sought.^ Thus priorities 

* Bank of Australasia v. Harding (1850), 9 C.B. 661; Bullock v. 

Caird (1875), 10 Q.B. 276; In re Doetsch^ [1^9^] ^ 836. 

* In re Doetsch^ supra, 

3 Pardo V. Bingham (1868), L.R. 6 Eq. 485; Ex parte Melbourn 
(1870), L.R. 6 Ch. 64; The Colorado^ [1923] P* 102. 

* Hafrison v. Bterry (1809), 5 Cranch 289, zef^^per Marshall C.J.; 
approved in The Colorado^ supra^ at p, 107. 
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of creditors claiming in bankruptcy or on an intestacy 
are governed exclusively by the lex fori. It is the same 
in the case of liens. Where, for instance, two or more 
persons prosecute claims against a ship that has been 
arrested in England, the order in which they are en- 
titled to be paid is governed exclusively by English law.* 
Distinction The fact, howevcr, that priorities depend solely upon 
uudon^ the lex forij does not mean that where the order of pay- 
lubtunce ment is the issue all reference to foreign law is excluded. 

In the case of a maritime lien, for instance, the nature 
pnonties validity of the lien must be distinguished from the 
order of payment to which the lienor, vis-a-vis other 
lienors, is entitled in the event of conflicting claims. 
The Court must necessarily investigate the proper law 
of the transaction upon which the right of each claimant 
depends, in order to verify the validity of that right and 
to ascertain its nature and extent. When the nature of 
the right is thus ascertained the principle of procedure 
then comes into play and ordains that the order of 
payment prescribed by English law for a right of that 
particular kind shall govern. Thus, in The Colorado 

Tht The two claimants to a ship were A, who held a F rench 
CdereJo mortgage, and B, who had executed necessary repairs to her 
at Cardiff. The effect of a mortgage by F rendi law is to give 
the mortgagee a right equivalent in nature and extent to 
the maritime lien as recognized in England. With regard to 
priorities the English rule is that the claim of a necessaries man 
is postponed to that of a lienor, while by F rench law the claim 
or a mortgagee is postponed to that of a necessaries man. 

On these facts it was accordingly held by the Court of 
Appeal that A was entitled to rank first. French law 
determined the substance of A's right, English law 
determined whether a right of that nature ranked before 
or after an opposing claim. 

* Tie Milford (i8$8), Swa. 362, 366; The Tagus, [1903] P. 44; 
American Surety Co. v. ff'rigitson, [1910] i6 Com. Cas. 37; Tie 
Colorado, [1923] P. 102. 

* t* 9 * 3 ] 
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The later case of The Zigurds^ however, where Tht 
various claimants against a Latvian ship, including 
an English mortgagee and English necessaries men, 
prosecuted their claims in England, must be distin- 
guished. 

German necessaries men had supplied coals to the ship in 
a German port, and according to German law, if the ship were 
under arrest in Germany, they had rights analogous to those 
given by a maritime lien. They contended, therefore, that, 
since the nature of a lienor’s claim is higher than that of an 
English necessaries man, they were entitled to priority over 
other claimants who had supplied goods to the vessel in 
England. 

It was held that this contention must fail. No one 
denied that the claimants were ordinary necessaries 
men, a type of creditors whose legal position is well 
known to English law. The evidence did not show that 
they constituted a higher class according to German 
law, but merely that if the ship was arrested by the 
German Court they would enjoy priority over other 
creditors in the administration of the various claims. 

Once they had been definitely assigned to an ascer- 
tained class of creditor, it followed that the ranking of 
their claim must be determined by English law as being 
the lex fori, 

(f) The nature and extent of the remedy. 

It is obvious that a plaintiff who seeks to enforce a Remediei 
foreign acquired right in England can claim only those 
remedies recognized by English law, and cannot claim h«rmoni»e 
even them unless they harmonize with the right accord- 
ing to its nature and extent as fixed by the foreign law. 

The position is well illustrated by an American case, 
where: 

A widow brought an action in Texas to recover compensa- 
tion for the death of her husband which had been wrongfully 

* [1932] P. 113. 
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caused by the defendants in Mexico. By Mexican law the 
only relief possible was a decree of periodical payments liable 
to be increased or decreased according to future circumstances; 
by the law of Texas the only relief possible was the final award 
of a lump sum.i 

It was held that the Texas Court could neither make an 
award in the Mexican sense, since its procedure was 
not designed to such an end, nor could it award a lump 
sum, since this would be to alter the extent of the vested 
right. 

Set-off* It is established that a claim to set-off affects pro- 
cedure, not substance, since the issue that it raises is 
** whether the relief claimed by the defendant shall be 
granted in the plaintiff’s action or whether it is obtain- 
able only by a counter-action.* If the Court, in accor- 
dance with its own procedural code, refuses the privilege 
of set-off, it makes no attack on the substance of the 
defendant’s claim, but, without adjudging the merits of 
the claim, merely rules that it must be put in suit in 
separate proceedings. 

Damages The Subject of damages raises a problem of some 
difficulty in Private International Law, not because the 
principles are obscure but because the English authori- 
ties are scanty. Before the law can be stated, however, 
it is necessary to sketch in outline the internal law of 
England upon this matter. 

Rules of This branch of English law is not remarkable for the 

'^g™8h simple manner in which it has been treated 

Uw either by the judges or jurists. At first sight it appears 
to abound in inconsistent and irreconcilable statements. 
In Robinson v. Harman,^ for instance, which was an 
action for breach of contract, Parke B. stated a proposi- 
tion that has often been quoted with approval : 

nrhe rule of the common law is, that when a party sustains 
a loss by reason of a breach of contract, he is, so izt as money 

* Slater V, Mexican Nat. Ry. Co., [1904] 194 U.S. 120. 

* Meyer V. Dresser (1864), 16 C.B. (N.S.) 646. 

* (1848), I Ex. 850. 



MEASURE OF DAMAGES 655 

can do it, to be placed in the same situation with respect to 
damages as if the contract had been performed. 

Alderson B. agreed, saying that when a person breaks 
a contract ‘he must pay the whole damage sustained’. 
Six years later, in the leading case of Hadley v. Baxen- 
Alderson B., in delivering the judgment of a Court 
of which Parke B. was again a member, stated another 
well-known and frequently quoted rule. 

‘When two parties have made a contract which one of them 
has broken, the damages which the other party ought to receive 
in respect of such breach of contract should be such as may 
fairly and reasonably be considered either arising naturally, i.e. 
according to the usual course of things, from such breach of 
contract itself, or such as may reasonably be supposed to have 
been in the contemplation of both parties at the time they 
made the contract, as the probable result of the breach of it.' 

A moment’s reflection shows that on the surface it is 
impossible to reconcile these two statements. The first 
entitles the innocent party to recover the whole damage 
sustained, the second forbids him to recover for any loss 
that was neither foreseen nor contemplated by both 
parties at the time of the contract. It certainly cannot 
be contended that the rule as laid down by Parke B. in 
Robinson v. Harman must be taken subject to considerable 
limitations in practice in view of the rule in Hadley v. 
Baxendaley for it is perfectly obvious that if the two rules 
were intended to regulate the same mattery the second 
would destroy, not merely limit, the first. In Hadley v. 
Baxendale the failure of the defendant to deliver the 
shaft in accordance with the contract was the direct 
cause of the stoppage of the plaintiflF’s mill for an exces- 
sive length of time, and if the rule in Robinson v. Harman 
had been binding the plaintiff ought to have received 
compensation for the whole period during which his 
mill was idle, since otherwise he would not have been 

* To the same efiect see Williams v. Agius Ltd., [1914] A.C. 510, 
522. 

* (1854), 9 Ex. 340. 



Distinction 
between 
remoteness 
of liability 
and 
measure 
of damages 


656 PROCEDURE 

in the same position as if the contract had been per- 
formed. 

Two further statements may be quoted with regard 
to the relation between contracts and torts. 

*The law is that the damages must be the direct and natural 
consequence of the breach of obligation complained of. The 
law if the same in this respect with regard both to contracts 
and to torts’: per Bowen L.J.* 

‘Generally, however, it is clear on the authorities that the 
measure of damages ... is the same in tort and breach of 
contract’: per Scrutton L.J.* 

Again the application of the same rule to contracts 
and to torts appears at first sight to create a difficulty. 
Hadley v. Baxendale affirms that in contract only such 
damages are recoverable as follow naturally, i.e. in the 
ordinary course of things, from the breach; on the other 
hand. In re Polemis Furness fVithy Co^ affirms with 
equal emphasis that in torts the whole of the direct 
damage is recoverable, whether it follows naturally and 
in the ordinary course of things from the wrong or not. 

What then is the explanation of these apparent in- 
consistencies It is impossible to believe that Barons 
Parke and Alderson in Hadley v. Baxendale intended to 
jettison or even to qualify a rule which had appeared to 
them so obvious and elementary only six years earlier; 
equally impossible is it to believe that Scrutton L.J., 
with whom Bankes L.J. and several other judges have 
agreed, spoke without circumspection when he enun- 
ciated a common proposition for contracts and torts. It 
is submitted, however, that there is in fact no conflict 
between the statements quoted above, and that the rule 
in Robinson v. Harman is subject to no limitations what- 
soever, whether in practice or in theory. The truth 
would appear to be that judicial pronouncements and 
the statements in text-books are unintelligible unless 

* Cobb V. G.W.R., [1895] I Q.B. 459, 464. 

^ The Edison, [1932] P. 52, 61. 

^ [1921] 3 K.B. 560. 
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two entirely different questions are segregated. In brief, 
remoteness of liability or remoteness of damage must be 
distinguished from measure of damages. The rules 
relating to remoteness indicate what kind of loss actually 
resulting from the commission of a tort or from a breach 
of contract is actionable; the rules for the measure of 
damages show the method by which compensation for 
an actionable loss is calculated. Damage may be, but 
damages can never be, too remote. In tort the rule of 
remoteness established by the Polemis Case is that a 
tortfeasor is responsible for all the direct consequences 
of his wrongful act, even though they could not reason- 
ably have been anticipated. The analogous rule in con- 
tracts, however, is different. The breach of a contract, 
like the commission of a tort, causes material loss, and 
it is that loss to which the rule in Hadley v. Baxendale 
applies, namely, it is impossible to claim monetary com- 
pensation in respect even of an admitted loss unless it 
arose naturally and in the ordinary course of things from 
the breach of contract. But the rule that regulates the 
measure of damages is the same for contracts as it is for 
torts. It requires restitutio in integrum. In torts com- 
pensation must be paid for the whole of the direct loss ; 
in contracts, as Robinson v. Harman insists, compensa- 
tion must be paid for the whole of the natural or foresee- 
able loss. 

Alive to the distinction between remoteness of liabi- Rules of 
lity and measure of damages we can now attempt to state 
the relevant principles of Private International Law. nationsi 

There can be no doubt, at least on principle, that 
remoteness of liability must be governed by the proper 
law of the obligation that rests upon the defendant. Not obligation 
only the existence, but also the extent of an obliga- 
tion, whether it ^rings from a breach of contract or of liability 
the commission of a wrong, must be determined by the 
system of law from which it derives its source.* The 
proper law admittedly determines the nature and extent 

‘ Slater r. Mexican National Ry. Co., [1904] 194 U.S. 120. 

4431 u u 
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of the right created by a contract, and it is clear that the 
kind of loss for which damages are recoverable upon 
breach forms part of the extent of the right. Both the 
nature and the extent of a contractual right depend in 
part upon the question whether certain consequential 
loss that may ensue if the contract is unperformed will 
be too remote in the eye of the law. If the proper law 
determines what constitutes a breach, it is also entitled 
to determine the consequences of a breach. 

Suppose, for the sake of argument, that by F rench law a 
purchaser who sues a seller for non-delivery of the goods is 
entitled to recover for the loss that he has suffered through 
^ilure to carry out any sub-contracts that he may have made. 

A purchaser under a French contract for the sale of 
goods acquires, on this hypothesis, a right of a perfectly 
definite extent, and the principles of Private Inter- 
national Law reejuire that his position in this respect 
shall be neither improved nor prejudiced by the fact 
that he happens to bring his action in England. If the 
Court applies the rule of internal English law, that 
compensation cannot be recovered for sub-contract 
losses, the result is to diminish the extent of the right 
as fixed by the governing law. Of course an exception 
must be made when the type of loss for which recovery 
may be had in the foreign country is contrary to the 
distinctive policy of the lex fori. 

Remote- In the case of actions for breach of contract there is 
lUb^y In inconsistent with the view expressed above to 

contract be found in the English authorities, though it must be 
*•'** admitted that there is little direct authority. It is clear, 
however, that whether interest is payable upon a con- 
tractual debt, and if so, at what rate, is a matter to be 
governed by the proper law.* The question generally 
arises on the dishonour of a bill of exchange. Here the 

* Jrnott V. ReJfern (1825), 2 C. & P. 88, where the proper law of 
a contract made in London to be performed in Scotland was held to 
be English Law, sed quaere\ Fet^sson v. Fyfft (1841), 8 Cl. & F. 
121, 140, per Lord Cottenham; Dicey, p. 722. 
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general rule at common law is that whether interest is 
recoverable on dishonour depends upon the proper law 
of the contract under which the defendant rendered 
himself liable.* 

‘So,’ says Story,* ‘if a bill of exchange be made in one state 
and indorsed in another state, and again indorsed by a second 
indorser in a third state, the rate of damages upon the dis- 
honour of the bill will be against each party according to the 
law of the place where his own contract had its origin, either 
by making or by indorsing the bill.’ 

In the case, however, of a bill, wherever drawn, which 
is dishonoured abroad, the Bills of Exchange Act, 1 8 8 2 ,3 
has now provided that the holder may recover from the 
drawer or indorser, and a drawer or indorser having 
been compelled to pay may recover from any party 
liable to him, the amount of re-exchange, with interest 
thereon until payment. 

Where an action is brought in tort, principle would Remote- 
seem to require that the loss for which compensation is 
recoverable should depend upon the lex loci delicti^ and tort cases 
there is indeed early authority for this view in Ekins v. 

East India Co.* In that case the plaintiff, who brought 
trover for a ship which had been converted in the East 
Indies, was allowed interest on the value of the ship at 
the rate prevailing in that country. The matter is con- 
fused owing to the peculiar English doctrine that for a 
tort to be actionable at all in this country it must contain 
two ingredients, namely, unjustifiability by the lex loci 
delicti and actionability by the lexjori.^ It might, there- 
fore, be argued that since the lex fori is of equal impor- 
tance with the lex loci in determining the primary ques- 
tion of liability, it has an equal claim to be heard on the 
question whether recovery may be had for a particular 

* Allen V. Kemble (1848), 6 Moo. P.C.C. 3J4; Gibbs v. Fremont 

(1853), 9 Ex. 25. » S. 307. 

* Bills of Exchange Act, 1882, s. 57 (2). 

* (1717), I P. Wms. 395, and see Wharton, $. 478 c. 
s Supra, p. 296 et seqq. 
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item of damage. Despite the case of Machado v. Fontes^ 
however, the truth would appear to be that a person 
injured by a wrong abroad cannot recover compensation 
in England unless compensation is recoverable accord- 
ing to the lex loci delicti? 

Mea*ure of The next question is — by what law is the measure of 
dtmages damages governed ? Those text-book writers who deal 
with the matter affirm in terms that it is governed by the 
proper law of the obligation, but when their language is 
analysed it will generally be found that they have in 
mind what we have called remoteness of liability .3 A 
rule as to the measure of damages in the narrow sense 
is a mere rule of calculation which operates only after 
the injury or loss in question has been found to be free 
from the vice of remoteness. Its function is to quantify 
in terms of money the sum payable by the defendant in 
respect of the injury, whether it be a tort or breach of 
contract, for which his liability has already been deter- 
mined by the proper law. A plaintiff who seeks to 
recover compensation in England in respect of an 
obligation that is governed as to substance by a foreign 
law has already acquired a right the nature and extent 
of which have been finally determined. His object is 
that his right as established shall be converted by the 
English Court into a right to receive a definite sum of 
money. He is entitled to be paid in full for the injury 
suffered and he takes advantage of the English process 
and machinery in order to exact this payment. 

Ux fori It would seem, therefore, that all questions that arise 

goverai fjjg course of this quantification of the amount pay- 
able should be governed by English law as being the 
lex fori. If, for instance, the defendant pleads a tender 
of the amount due, he must prove that the tender is in 
accordance with English law, for if the task of the Court 
is to fix the amount payable it must also be competent 

* [1897] 2 Q.B. 231, supra, p. 303. » Supra, pp. 301-2. 

* See, for example, Beale on the Conflict of Laws, s. 412. i ; Whar- 
ton, ss. 427 Q, 478 c; Goodrich on the Conflict of Lam, pp. 179-84. 
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to decide whether in its view payment has in effect been 
already made. A question of this type aros? in The 
Baarn^^ where the racts were these: 

A Dutch vessel, which had negligently collided with and 
damaged a Chilean vessel in the territorial waters of Ecuador, 
was arrested in England. In the proceedings taken in England 
to recover the amount expended upon repairs the defendants 
pleaded that they had already made payment in full in Chile. 
Under Chilean law a debtor is deemed to have paid a debt if 
he deposits the sum due in the creditor’s name at a Chilean 
bank. The defendants, alarmed at the fall in the exchange 
value of the peso and reluctant to pay what they owed in 
foreign currency, made a deposit to the full value of the cost 
of the repairs. When sued in England for damages they 
pleaded that their liability had been discharged by the deposit 
at the Chilean bank. 

The plea failed. When an action is brought in England 
to recover unliquidated damages for breach of contract 
or for tort, the plaintiff is entitled to receive a pecuniary 
payment which will compensate him for the recoverable 
loss that he has suffered by the breach or by the com- 
mission of the tort. The date at which the payment 
must be assessed is the date of the wrong. An English 
Court can give judgment only in sterling, and therefore 
if the sum due to the plaintiff is assessable in foreign 
currency it must be converted into sterling at the rate 
current, not at the date of judgment, but at the date of 
the tort or the breach of contract.* Thus if, for instance, 
a definite sum of 1 8,000 francs is payable in Paris under 
a French contract, the payment of 18,000 francs in 
France is a good discharge of the debt in the eye of 
English law, though the franc may depreciate inter- 
nationally between the date of the debt and the institu- 
tion of proceedings in England.* But the point at issue 

‘ [1933] P- 251- 

* Ceiia {S.S.) v. Volturno ( 5 . 5 .), [1921] 2 .A.C. 544; In re British 
American Continental Bank, [1922] 2 Ch. 57;. 

* SocUt/ des Hotels Le Touquet Paris-Plage v. Cummings, [1922] 

I K.B. 451. 
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in The Baarn was whether the deposit of pesos in the 
Chilean bank was, upon the analogy of a payment into 
Court in England, a satisfaction of the sum due under 
an English judgment. It could not have this effect, for: 
‘What sort of payment will satisfy a claim under an 
English judgment is a question of procedure governed 
by the lex fori' ^ 

{d) Execution, 

Judgments and the execution of judgments, being 
ntcfusiveiy integral parts of the process which the plaintiff has 
elected to adopt, are necessarily subject to the lex fori. 
The particular mode of execution admitted by that law, 
whether more or less favourable to the plaintiff than 
that recognized by the proper law of the transaction, 
has exclusive application. This principle covers such 
matters as: whether the judgment may be satisfied out 
of land or goods; whether debts in the hands of third 
parties can be attached by garnishment; whether a 
receiver may be appointed; whether a writ ne exeat 
regno is procurable; or whether personal constraint is 
permissible. 

Thus, where a Portuguese, who had been arrested in the 
course of English proceedings for non-payment of a debt 
which was due to a Spaniard under a Portuguese contract, 
applied to be discharged from custody, on the ground that he 
was not liable to arrest by the proper law of the contract, the 
application was refused.* 

* l6 J.K/.i. (1935), p. 220. 

* De la Fega v. Fianna (1830), i B. & Ad. 284; to the same effect 
Brettilot v. SanJos (1837), 4 Scott 201. The earlier cases of Talley~ 
randv. Boulanger (1797), 3 Ves. 447, and Melan v. Fitzjames (1797), 
I Bos. Sc Pul. 138, are overruled. 
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Country 


Code in ^tvhkh rules contained 

Questions of 
status 

(/tat et cayacit/)j 
capacity, mar^ 
^itszt» di'vorce, 
^c. 

I. Italy . 

• 

Introductory Law to the Civil Code 
of 1865 

L.p. 

Spain 

, 

Civil Code of 1888 

l.p. 

Sweden . 

• 

Laws of 1904 and 1912, 1904, 1927, 
1934 on conflict of laws in matters 
of marriage and guardianship* 

l.p. 

Finland 

• 

Law on conflict of laws in family 
relations of 1929* 

l.p. 

Poland . 


Law on Priv. Int. Law of 1926 

l.p. 

Czechoslovakia 

Draft of Law on Priv. Int. Law of 
1924 

i.p. 

Netherlands 

• 

Law of 1829 

i.p. 

Portugal 

• 

Civil Code of 1867 

l.p. 

Germany 

• 

Introductory Law to the Civil Code 
of 1900 (EG BGB) 

l.p. 

II. Hungary 


Matrimonial Law of 1894 

l.p. 

Roumania 


Civil Code of 1865 

l.p. 

Bulgaria 


Not codified 

l.p. 

Greece . 


Civil Code of 1856 

l.p. 

Turkey , 


Not codified 

l.p. 

Yugoslavia 


Six different systems of Priv. Int. 
Law 

l.p. 

Liechtenstein 


Laws of 19x19 19129 1926 

l.p. 

III. Belgium 


French Civil Code 

l.p. 

France . 


Code Civil of 1803 

l.p. 

Austria . 


General Civil Code of 1 8 ii 

l.p. 

Switzerland 


Law of Obligations 1881 ; Civil Law 
of 1891; Matrimonial Law of 1910 

l.p. 

IV. Norway 

• 

Laws of 16879 18549 and others* 

l.d. 

Denmark 


Matrimonial Law of 1925 

l.d. 

Russia . 

■ 

Introductory Laws to the Civil Code 
(1922), to the Family Code (1926), 
law of 1928 

l.t. 


l.p. = lex patriae; l.d. = lex domicilii; l.r.s. = lex rci sitae; 

* See also Inter-Scandinavian Convention of 1931, supra^ pp. 18, 19. 
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Effects of marriage 
on property 

Succession to 
movables 

Succession to 
immovables 

l.p. of husband 

l.p. of deceased 

l.p. of deceased 

l.p. of husband 

l‘P» » 99 

1-P- 99 99 

l.p. of husband 

tf 99 

1-P- 99 99 

l.p. of husband 

l.p. 

— 

i.p. 

l.p. 

i.p. 

l.p. 

l.p. 

l.p. 

l.p. 

l.p. 

Doubtful whether l.p. 
or l.r.s. 

l.p. of husband (l.r.a. for im- 
movables in Portugal) 

Lp. 

l.r.s.(>) 

l.p., except in cases where 
l.r.s. contains special rules 
about immovables forming 
part of the property 

l.p. of deceased 

l.p., except in cases 
where l.r.s. contains 
special rules about 
immovables forming 
part of the estate 

l.p. 

l.p. 

l.r.s. 

l.p. 

l.p. 

l.r.s. 

i.p. 

l.p. 

l.r.s. 

i.p. 

l.p. 

l.r.s. 


l.p. 

l.r.s. 

— 

— 

l.r.s. 

- - 

l.p. 

l.r.s. 

l.d. (matrimonial domicil) 

l.d.* 

l.r.s. 

l.d. (matrimonial domicil) 

l.d. 

l.r.s. 

l.p. (doubtful) 

l.d. 

l.r.s. 

l.d. of husband 

l.d. 

l.d.; l.r.s. in case of 
Swiss deceased with 
foreign domicil 

l.d. of husband 

l.d. 

l.d.; l.r.s. in case of 
special rules govern- 
ing immovables 

l.d. „ ff 

l.d. 

l.d. 

l.t., but Russians are always 
judged according to Russian 
law 

l.t. 

l.r.s. 


l.t. = lex tcrritorii, i.e. law of the country in which the person stays. 

* 'Domicil* has not the same meaning in France that it has in England. 
Perhaps its nearest equivalent is domicil of origin. 
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, , 

, » 


Colonial: 

divorces 

. . 

. » 

. . 370 

grants of administration 

. . 

. . 

.. 512 

marriages 


. . 

329-32 

Comity: 

doctrine of 

, , 

, , 

6 

not a ground for enforcing foreign judgment 

. . 

.. 581-2 

Commercial domicil 

. . 

. . 

. . 204-6 

Common employment: 

foreign rule of . . 

. . 

. . 

. . . . 300 

Common law of marriage: 

requirements of 

. . 

. . 

328-9 

what requirements must be observed abroad 

. . 

• • 3*9-3» 

Companies, foreign, see Corporations, 

action by, in winding up 

. . 

. . 

. . 477 

dissolution of . . 

. • 


475-7 

powers of 

. . 


. • X97» 474-5 

unregistered 

. . 


475-^ 

winding up of . . 

• • 


474-7 

Concurrent bankruptcies 

• • 


471-4 

ConflsMtory leglslstton: 

foreign, how far recognized in England 

• • 

• . 

150-X, X53-4 
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Conflict of Laws: 

synonymous with Prt<vaU International Lemo 
Conftit de qualifications 
Consent of parties: 

cannot confer matrimonial jurisdiction 
Consents to marriage: 
capacity, whether affect 
classification of 
Construction: 

differs from proof 
wills of immovables 
wills of movables 
Contract: 
ante-nuptial 
capacity 

mercantile contracts 
contract to marry . . 
marriage settlements 
carriage by air, for 
carriage by sea, for 
coercion, procured by 
conveyance of land, for 
discharge 

essential validity of 
formalities 

concerning foreign land 
contract to marry . . 
marriage settlement . . 
mercantile 
gold clause 
illegality 
interpretation . . 
jurisdiction in respect of 
loan, of . . 
maritime 

meaning and effect of . . 
place of making, how determined 
restraint of trade 
wagering 

Conventions on Private International Law: 
Berne 1886 
Berne 1924 
bilateral 

bills of exchange 
crarriage by air . . 
carriage of goods by sea 

civil procedure 

divorce and separation 
Geneva 1930 . . 

guardianship 
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551-61 
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215-18, 238-9 
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233-8 

13-14 

14-15, 255, 261-3 
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542-6 
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. . 249-69 

541-6 
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243-8 
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249-50, 276-81 
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X13-15 
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265-8 
249-69 
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16-18 

immunity of State ships 

. . 


96 

interdiction 



17 

inter-Scandinavian 

, , 


18-19 

legal proceedings 

. . 


• ”9 

marriages, validity of . . 



16-17 

Conversion: 

doctrine of, effect on situation of property 

. . 

. . 

412-13 

Conveyance: 

capacity 

. . 

. . 

540-1 

formalities 

. • 

. . 

541-6 

validity . . 


. . 

546-9 

Copyright: 

conventions relating to 

. . 

. . 
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Co-respondent: 

jurisdiction over 

. . 

. . 

. . 360, 610-1 I 

Corporation, see Companies. 

domicil of 

, , 

. . 

. . 197-200 

dissolution of . . 

. . 

. . 

475-7 

nationality of - . 

. . 

. . 

. . 196, 474-5 

residence of 

. . 

. . 

. . 200-3, 596 

situation of debts due from 

. . 

, , 

. . 443 

Creditor: 

bankruptcy petition by 

. . 

. . 

. . 470 

foreign, rights of, in English bankruptcy 



. . 4^^— 9 

Curator: 

authority in England . . 



403-5 

Damages: 

measure of 

. . 

. . 

. . 6 54-62 

Debtor: 

meaning of, in bankruptcy . . 

. . 

. . 

469-70 

Debts: 

assignment of . . 


► . 

439-58 

voluntary 



447-55 

capacity to assign 



449-50 

essentials . . 



45^-3 

formalities 



450-1 

priorities . . 



453-5 

theories concerning 



439-46 

validity and effect 

. . 

. . 

447-53 

involuntary 

validity and effect 

. . 

. . 

455-6 

priorities . . 

. , 

. . 

456-7 

situation of 

. . 

. . 

442 - 3 , 465-6, 503 

Declarations of Intention: 

as affecting change of domicil 

. . 


186-7 

Defamation 



115-16, 303-4 
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DMMttdwUe: 


position of, as regards divorce 

Ditfoiiiatle offlcen: 


• • 


355-60 

immunity from jurisdiction . . 

. . 


. . 

•• 97-9 

rank of, how proved • . 

Diseharge: 

• • 

• * 

• • 

, , 

bankruptcy 

. • 


• . 

aSa, 4^9-^! 

contracts 

. . 

• . • • 

. . 

a8i-4 

Dishonour of bill of oxehange 
Dissolution of marriage, see Divorce. 


. . 

• • 

a90— 3 

DIsttnetive polley of English Law, see Puhlle policy. 



Divorce: 





a mensa et thoro 




333» 354 

cause for, irrelevant if granted in forum domicilii . . 


36*-3 

Ceylon • . 

. . 



•• 370 

Chinese . . 

. . 



.. 3^4 

choice of law, rules for 

, , 



360-1 

colonial . • 

. , 



.. 370 

contract to facilitate . . 

, , 



147-8 

conventions unifying Private International Law of 


17 

co-respondent, jurisdiction over 

• . 

• • t • 


360, 610-11 

foreign, mode of immaterial if granted in domicil . . 


364-8 

grounds upon which obtainable in England 


333-4 

Hong Kong 




.. 370 

Indian . . 


• # • • 


368-9 

Jamaica 

Japanese 

Jewish . . 

judicial decree, whether essential 
jurisdiction 


• • » • 


.. 370 

•• 344 

365, 366-7 
364-8 

353-61 

English Courts 




foreign Courts 




361—70 

Kenya . . 




.. 370 

lex domicilii exclusively applicable 

to 



360-1 

Mohammedan . • 




366-7 

New Zealand . . 




357 n. 5 

prohibitions against re-marriage 




370-x 

residence, exceptional ground for 




360, 369 

Russian . . 




364-8 

Straits Settlements 




• • 370 

void, effect on legitimacy 




384-8 

Domidl: 





abandonment of 
acquisition of 




*7*» *94-5 

domicil of choice 




169-94 

domicil of origin 




• . 165 

Anglo-Chinese 




. . 167 

Anglo-Egyptian 

Anglo-Indian . . 




. . 167 

• . x68 

ceremony of marriage, effect on domicil 

*93* 339» 343» 35* “• 
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Domidl {cont.y. 

children 

choice, domicil of 
abandonment of 
acquisition of 

contrasted with domicil of origin . . 
evidence to prove change of 
meaning of . . 
commercial 

constituent elements of 
consuls . . 
corporations 
debtors . . 
definition of 

determined solely by English Private Internationa 

determines forum for divorce . . 

determines legitimacy . . 

disability, persons under 

evidence to prove charge of . . 

foreign requirements for, disregarded 

foundling 

freedom of choice, to what extent necessary 

fugitives from justice . . 

fugitives from revolution 

Government servants . . 

illegitimate children . . 

infants . . 

intention, a necessary element 

invalids . . 

involuntary 

lunatics . . 

married women 

meaning of 

merits and demerits of, as test for personal rights 
multiple 

commercial domicil, possible 
private persons, impossible . , 
nationality 

contrasted with 

not necessarily the same as domicil 
necessary for everybody 
Oriental domicil 
origin, domicil of 

contrasted with domicil of choice . . 
what it is 
political imigr^s 
prisoners 
residence 

constituent element of domicil 
continuity of, not necessary 
4431 
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. 172, 194-5 

169-94 
i74-5» 194-5 

185-91 
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. 204-6 

69, 172 et seqq , 
. 182-3 

197-200 
z8o 
164-5 
. 29-30, 168 

3S3-6i, 363-4 
• 376-80 

19 1-4 
. 185-91 

.. 168 

.. 165 

176-83 
. I 79-80 

178-9 
. 182-3 

. . . 380 

191-3 
-5, i6qetseqq , 
. 180-2 

191-4 
193-4 

355 

164-5 

161-4 


155-7. 161-4, 175-6 
175-6 
. . 165 

166-8, 183-5 

i 74 - 5 » 194-5 
.. 165 

178-9 

177-8 

164-5, *f> 9 - 75 t 
.. 171-2 
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Domlell (co/it.y. 


residence (cent.): 


distinguished from domicil 


. . . . 166 

evidence of domicil . . 


. . 169-70 

length of, not decisive 


. . 170-X 

retention of, distinguished from acquisition 


. . 172 

Roman law of . . 


69, 157 

status, governed by law of 


108-10, 155-64 

territorial system of law, connexion of domicil with 

166-8 

Donatio mortis causa 

• » 

427-8 

Duress 


142, Z47, 280 

Effectiveness: 

doctrine of 

. . 

100-3 

Efficacy: 

doctrine of 

. • 

. . 268-9 

Election: 

doctrine of 

. . 

. . 556-61 

Enemy character: 

determination of 

• . 

• . 93 - 4 > ao4-5 

Equity acts in personam: 

effect of doctrine 

. , 

. . 561-76 

Essential validity: 

assignment of choses in action 

. . 

451-S 

contracts 

. . 

249-69 

conveyance of land 

. . 

546-9 

marriage settlements . . 

. . 

496-8 

wills of movables 

• . 

530-1 

Evidence: 

change of domicil, what sufficient to prove . . 

. . 

185-91 

foreign law, what sufficient to prove . . 

. . 

. . 130-2 

matter of procedure 

. . 

643-7 

Execution: 

matter of procedure 

. . 

. . 662 

Executor, see Administrator. 

Executor de son tort 

. . 

• • 509-10 

Expert witness: 

foreign law proved by 

. . 

. . 1 30-2 

role of, in classification 

. . 

.. 44-5 

Extended Judgment 


585-7 

Feudalism: 

influence of, on Private International Law • « 

• . 

. . 72-3 

Flduetuy ralatlonslilp: 

basis of jurisdiction over foreign land 

• . 

•• 5 ^ 9 - 7 * 

Flag, law of: 

importance of, in maritime contracts 

* • 

. . 265-8 

Foreclosure: 

of foreign mortgage • • 

• . 

• • 5^9 
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ForaiciiMn: 

assignment of 

. . 

. . 

459-«o. 464-S 

Foreign dement 


, , 


. . 6-7 

Fonigii (uudlMi, tee Gnardian. 

Fonign Judgment: 

Administration of Justice Actj 1920 




587—8 

Belgian judgments 




• • 589 

cause of action not merged in 




583-4 

colonial judgments 




587-92 

comity, obsolete basis for enforcement of 




581-2 

conclusiveness of 




615-20 

continental practice concerning 




580 n. 

defences to action on . . 




620—31 

definite sum, must be for 




614-15 

effect of, in England . . 




580-1 

effectiveness of . . 




6f c-20 

enforcement of 

by action 



. . 

591-631 

direct 




584-92 

erroneous, actionable in England 




6 I 5-20 

extended 




585-7 

final, must be . . 




612-14 

Foreign Judgments (Reciprocal Enforcement) Act, 1933 


588-92 

fraud, as defence to action on 


, , 


620-6 

French judgments 




• • 589 

in personam 




593-605 

in rem . . 




605-1 I 

Irish judgments 




585-7 

Judgments Extension Act, 1868 




585-7 

jurisdiction of foreign Court 

Foreign Judgments Act, 1933 

. . 



591-2 

generally 




593-611 

merits, not impeachable on 




586, 615-20 

mistaken ground of, immaterial 




615-20 

natural justice, must not be contrary to 




628-31 

obligation, doctrine of 




582-3 

pending appeal against, effect of 



588, 590, 614 

public policy, must not be contrary to 




626-8 

recognition of . . 




579-84 

registration of . . 




587-92 

Scottish judgments 




585-7 

Foreign Judgments (Reelproeal Enforcement) Act, 1983 


588-92 

Foreign law: 

application of, whether possible 


. . 


lo-ii, 85—7 

meaning of 


. . 


s> 7-8 

penal, not enforced 




*34-5 

proof of 




129-32 

question of fact 




129-30 

recognition of, necessary 




• 4-5 

when not enforced 




*34-54 
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Foreign Merrieges Aet, 1892 . 326<-8 

Formsllttas: 


assignment of chases in action 
contract to convey land 
conveyance of land 
marriage 

marriage settlement 
mercantile contracts . . 
negotiable instruments 
powers of appointment 
procedure distinguished from 
wills qf movables 
Foundling: 

domicil of 
Fraud: 

basis of jurisdiction over foreign land 
defence to action on foreign judgment 


450-1 

54a-6 

541-2 

322-32 

498-500 

243-8 

286-8 

527-9 

. . 248 

515-3X 

.. .. 165 

• • 5^8—9 

588, 590, 620-6 


Frauds, Statute of: 

matter of procedure 
Fugitives from Justice: 

domicil of 

Fugitives from revolution: 

domicil of 


39, 635-6 
179-80 
178-9 


Garnishee proeeedings 

General bequest: 

whether exercises power of appointment 

General maritime law 

G€tt . . . • • • 

Glossators 

Gold clauses 

classes of 
construction of 
object of 
proper law of . . 

Government officials: 
domicil of 

Gretna Green marriages 

Guardian: 


. . 284, 455-6 

534-5 
, . 306-8 

. . 365 

74 

20, 38, 269-76 
. . . . 269 

272-5 
. . 269-70 

270-2 

. . 182-3 

3t30-i» 3 * 5 -^ 


English 

rights and liabilities of . . . . . . . . . . 395-^ 

jurisdiction over . . . . . . . . . . . . 395-7 

foreign 

appointment of, in England 397-4^0 

authority in England . . • . . . 400-2 


Hague Conventtons 

Heir: 

English, privileged position of, under doctrine of election 
must be &>rn in lawful wedlock 


16-Z8 

558-9 

392-4 
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Hlra-purehase eontraets 437-s 

Hong Kong dlvoreot 370 

Huber 79-80 

Husband and wlfe^ see Marriage and Table of Contents to Chapter XI. 
proprietary relations inter se . , . . . . 491-500, 567-8 


niegallty: 

contracts 

Illegitimate children, see Legitimacy; Legitimation. 

domicil of 

Immoral transactions: 

not recognized in England 
Immovables: 
alienation of 
essential validity 
formalities 

bankruptcy, effect of, on 
capacity to take 
capacity to transfer 
classification of property as . . 
contract to convey 
conveyance of 
essential validity 
formalities 
jurisdiction over 
lex situs governs 
marriage contract concerning 
restraints on alienation of 
succession to 

torts against foreign, not actionable in England 
Impotence: 

as ground for annulment of marriage 

Indian divorces 

Income tax: 

liability of corporations 

Infancy 

Infant: 

capacity to contract . . 
domicil of 
guardianship of 
Injunction: 

against absentees, when granted 
against enforcement of foreign judgment 

Inland bUl 

Institute for Unification of Private Law 
Intangible movables: 

assignment of, see Debts; Bill of Exchange; Shares. 
Intention: 

declarations of, as affecting place of domicil 


249-50, 276-81 
. . . . 380 

142-3 


546-9 

541- 6 

. . . . 4S0 

. . 540 

540-r 
.. 43-4 

542- 6 

546-9 

• • 541-6 

537 - 40 , 561-76 
536-61 

567-8 
546-9 
549-50 
. . 305 

337 - 8 > 344-5 
368-9 

. . 1 19, 202-3 

395-402 

215-18, 223-38 

191-3 

395-402 

116 
564-5 
459. 464 
.. 15 
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Intention (coftt.)i 
effect ofy on 

domicil 


. . 

*64-5, 169 

17a it seqq. 

nature of a marriage union 

. . 

. . 

. . 

320-a 

proper law of contract 

. . 

• • 

. . 

250-7 

Internal law of a eotmtry: 

distinguished from whole law 

. . 

. . 

• ft ft ft 

46, 55 

Internationalists 

. . 

• • 

ft ft ft ft 

.. 83-5 

International earriage 

. . 

. . 

. . 

13-14 

Interpretation: 

negotiable instruments 

. . 

. . 

. . 

288-90 

Intestate succession: 

movables 

. . 

. , 

• . * . 

513-14 

immovables 

. . 

. . 

. . 

549-50 

Invalids: 

domicil of 

. . 

. . 

. . 

z8o-2 

ItaUan cities: 

influence of, on growth of Private International Law 

•• 73-4 

Jactitation of marriage . . 

.. 

.. 

.. 

•• 333 

Jamaica: 

divorce in 

. . 

• • 

. . 

. . 370 

Japanese divorces 

. . 

. . 

. . 

.. 364 

Japanese marriages 

. • 

. . 


. . 316 

Jewish divorces 

. . 

. . 

. . 

365, 366-7 

Jews: 

marriage of, with Germans 

. • 

. . 

. . 

14 1, 148-50 

Judgments, see Foreign Judgments. 

Judgments Extension Act, 1868 

. . 

. . 

. . 

5*5-7 

Judicial separation: 

choice of law . • 

, , 

, , 

. . 

•• 374 

jurisdiction to decree 

English Courts 

, * 

. . 

. . 

37^-3 

foreign Courts 


. . 

. . 

•• 374 

meaning of 


. • 

. . 

■ • 333 

nature of 

. . 

. . 

. . 

.. 371 

Jurisdiction of English Courts: 

actions in personam 




103-5 

actions in rem * . 




105-10 

assumed 




IXZ-19 

bankruptcy 




468-78 

children, over . . 




395-8 

co-respondents, over . . 




360, 610-11 

corporations, over 




. . 203 

divorce . . 




353-61 

general principles relating to . • 




• • 93 

grant of administration 




50*-5 

guardian, to appoint . . 



• • • • 

•• 397 
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Jurisdiction of English Courts (cent.): 

immovables 


537-40> 561-76 

judicial separation 


J7I-3 

lunacy . . 


. . 403 

matrimonial causes 


334-6 

mortgage 


. . 569 

nullity suits 


. . 336 rr seqq. 

persons who cannot invoke 


.. 93-4 

persons immune from . . 


.. 95-9 

primary question in Private International Law 

93-119 

property in England, as basis of 


106-7 

Roman law, rules governing . . 


. . 69-70 

service of writ, dependence on 


103-4 

status 


. . 107-10 

stay of actions . . 


119-25 

succession 


. . . . 1 10 

torts at sea 


305-9 

trusts 


no, 569 

Jurisdiction of foreign Courts: 

divorce . . 

. . 

361-7 

judgments internationally enforceable 

. * 

591-2, 593-611 

judicial separation 

. . 

• • 374 

nullity of marriage 

. . 

34''-S3 

Jurisdiction in personam: 

exercisable so as to affect foreign land 

. . 

.. 561-76 

Justlliable: 

meaning of word in connexion with foreign torts . . 

298-302, 305 

Kenya: 

divorce in 

.. 

. . 370 

Land, see Immovables. 

Lapse of legacy: 

law that governs 

. . 

.. 533 

Law of a country: 

meanings of expression 

. . 

45-67 

Law of domicil: 

meaning of 

. . 

45-67 

Lawful wedlock: 

birth in, as test of legitimacy . . 

. . 

• • 576, 384-8 

birth in, necessary to qualify as heir . . 

. . 

392-4 

Legatee: 

capacity of 

. . 

.. 515 

law according to which ascertained . . 


. . 533 

Legitimacy: 

effect on, of prior invalid divorce 

. . 

384-8 

meaning of 

. . 

. . 375 

polygamous union, whether children legitimate 

319-20, 380-3 

test of . . 

. . 

. . 376-80 
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Legltliiiatlon: 

meaning of • . . . . . . . . . . . . . z 7 Sf 3^^ 

Legitimation by subsequent marriage: 

adulterous union, effect of, on . . . . . . . . 390, 391 

British nationality, not necessarily conferred by . . . . 39*-* 

heirship of English land, not conferred by . . . . . . 39*-4 

recognition of foreign 

at common law . . . . . . . . . . . . 388-^9 

by statute . . . . . . . . . . . . . . 390-a 

succession rights conferred by . . . . . . . . . . 391 

Lex causae: 

meaning of . . . . . . . . . . . . . . . . 10 

Lex loci celebrationis: 

determines character of marriage . . . . 316-17, 321 n., 368 

determines formalities of marriage . . . . . . . . 322-32 

Les loci contractus: 

capacity to contract, whether determines . . 209-11, 215-17, 238-9 

formalities of bilb of exchange, determined by . . . . 286-8 

formalities of contract, whether governed by . . . . 243—8 

illegality of contracts, whether affected by . . . . . . 278-9 

presumed to constitute proper law . . • ♦ . . . . 261-3 

Lex loci solutionis: 

illegality of contracts, governed by , . . . . . . . 277-8 

payment of negotiable instruments, governed by . . . . 291-3 

presumed to constitute proper law . . . . . . . , 263-5 

Ubel: 

uttered abroad, action in England . . . . . . . . 303-4 

Liens: ranking of . . . . . . . . . . . . 652—3 

Limitation of actions: 

classification of statutes of limitation . . . • . . . . 42-3 

matter of procedure . . . . . . . . . . . . 638-43 

prescription differs from . . . . . . . . . . 639-43 

Lis alibi pendens: 

Loan, contract of *57-8, 269-76 

Lord Klngsdown*s Act, see Wills Act, 1861 . 

Lunacy 403-6 

Lunatic: 

authority of foreign curator . . . . . . . . 403-6 

domicil of . . . . . . . . . . *93-4 

jurisdiction over . . . . . . . . . . . . . . 403 

transactions of, whether valid . . . . . . . . . . 406 

Manclnl; 

influence of . . . . . . . . . . • • x6o 

Maintenance orders 3^3 

Market overt: 

sales in . . . . . . . . . . . . . . . . 425, 426 

Marriage: 

an institution* not a mere contract .. .. .. .. ..218 
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Marriage (cml): 


affects status 

annulment of, s^e Nullity of marriage. 

. . . . 606-7 

army marriages 

327-8 

assignment of property, operates as . . 

491-500 

capacity to marry 

218-33 

character of, determined by lex loci celebrationis 

321, 368 

colonial marriages 

329-32 

common law, requisites for 

3»8-9 

consents to 

34-6, 229-33 

contracted abroad in evasion of lex domicilii 

325-6 

conventions unifying Private International Law of . . 16-17 

dissolubility of, no test of original character 
dissolution of, see Divorce. 

316-17 

Foreign Marriages Act, 1892 

. . . . 326-8 

formalities of . . 

322-32 

Gretna Green marriages 

230-1, 325-6 

Japanese marriages 

judicial separation, see Judicial separation. 

316 

meaning of, for purposes of English law 

322-32 

Mohammedan marriages 

380-3 

monogamy as a test of 

322-32 

Mormon marriages 

3«5 

naval marriages 

nullity, see Nullity of marriage. 

327-8 

parental consents 

34-6, 229-33 

polygamous, extent to which recognized 

•• >53. 3i7-*2. 380-3 

prohibited marriages . . 

. . . . 148-50 

prohibitions against re-marriage 

370-1 

property of spouses, how affected by 

567-8 

putative marriages 

378, 385 

resj marriage is a 

J07-8 

revocation of will by . . 

523-6 

void marriages . . . . . . , . . . ; 

533. 336. 338-44. 347-S3 

voidable marriages 

333. 336-7. 344-7. 3S3 

Marriage officer 

Marriage settlement: 

3*7 

capacity to make 

233-8 

construction of 

. . . . 496-8 

formalities 

498-500 

property of spouses, how affected by 

Married women: 

. . . . 494“^ 

domicil of 

193 

capacity to contract 

233-9 

capacity to marry 

218-33 

Matrimonial Causes, see Divorce; Jactitation of marriage; Judicial 

separation; Nullity of marriage; Restitution of conjugal rights. 
Matrimonial domicil: 


capacity to make marriage settlement, whether governed by law of 234-5 
capacity to marry, whether governed by law of . . . , 220-33 
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Matrimonial domicil (cont.): 

marital property, governed by law of 
meaning of . . . . . . 

obsolete form of doctrine 

Measure of damages: 

remoteness of liability distinguished from 
procedujre, matter of . . 

Merger of cause of action: 

none in case of foreign judgment 

Mixed statutes 

Mohammedan divorces 

Mohammedan marriages 

Monogamy: 

importance of, in English view of marriage 
whether essential for legitimacy of children 

Mormon marriages 

Mortgage: 

basis of jurisdiction over foreign land 
contract to give 
iinmovablc, classified as 

Mortmain: 


492-4 
220, 492 
•• 354 

654-7 

660-2 

583-4 
.. 78-9 
366-7 
380-3 

3^2-32 

380-3 

• 315 
. . 569 

•• 545 

.. 411 


gifts in 547~9 

Movables: 

assignment of, see Assignment of tangible movables; Bills of Ex. 

change, assignment; Debts, assignment; Shares, assignment 

beneficial distribution of, on death .. .. .. .. 5ti-*35 

classification of property as . . . . . . . . . . . . 43“4 

immovables, distinguished from . . . * . . . . 409-14 

in transitUy assignment of . • . . . . . . . . 43S^9 

wills of . . .. .. .. .. •. .. .. 5*4-35 

Nationality: 

capacity, whether it affects .. .. .. .. .. 213-14 

corporations . . . . . . . . . . . . 196-7 

domicil 

contracted with . . . . . . . . 161-4 

distinguished from .. .. .. .. .. .. t55~7 

not necessarily the same as . . .. .. .. .. i75”^ 

jurisdiction, whether it confers . . . . . . . . 602-3 

merits and demerits of, as test of personal rights . . 161-4 

status, governs in some countries . . . . 161-4 


National ships: 

immunity from jurisdiction . . . . . . . . . . . . 95-6 

Natural Justice: 

foreign judgment opposed to, disregarded in England * . . 628-31 

foreign law opposed to, disregarded in England . . . . . . 142 

Naval marriages 3^7-8 

NegoUabie Instruments, see Bills of Exchange, 
situation of . . . . . . . . . . . . . . 503-4 
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Hew Zeeland dtvorees 

357 n. s 

NuUI^ of marriage: 

decree of, affects status 

337-9 

jurisdiction to decree 

English Courts 

336-47 

foreign Courts 

347-53 

law applicable in suit for 

346-7 

meaning of 

333 

residence, whether founds jurisdiction in 

340-1, 34J-4 

void marriages . . 

333» 336» 338-44. 347-53 

voidable marriages 

333. 336-7. 344-7. 353 

Nuremberg Law of September, 1935 

. . I4I, 148-50 

Obligation doctrine: 

foreign judgments 

582-3 

foreign torts 

- - *94-5. 305 

Order XI, RJS.C 

. . . . 112-18 

Order XLVIII, R.S.G 

118-19 

Ordre public 

82-3,133 

Oriental domicil 

. . 166-8, 183-5 

Origo 

69, 157-8 

Parental consents 

34-6, 229-33 

Parties to action: 

whether matter of procedure . . 

457-8, 647-51 

Partnership: 

foreign, is an unregistered company . . 

475-6 

jurisdiction over 

1x8-19 

liability of partner individually 

^5^ 

Penal laws, foreign: 

meaning of 

134-5 

status, affecting 

. . 141-1, 144 

unenforceable in England 

134-5,627-8 

Pending appeal: 

effect of, on enforcement of foreign judgment 

588, 590, 614 

Penn v. Baltimore, rule in 

561-76 

Perjury; 

as defence to action on foreign judgment 

622 

Permanent Court of International Justice: 

influence of 

. . . . 19-20 

Personal disqualifications: 

when ignored by English Courts 

. . 141-2, 144, 151-3 

Personal equity: 

meaning of 

565-76 

Personal laws: 

system of, in sixth to ninth centuries 

. . 70-2 

Personal representatives, see Administrator. 

Pledge 

434-5 
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INDEX 


Polltteal emigres: 


domicil of 

. , 

178-9 

Polygamous marriage: 

how far recognized 

. . 

•• i53> 380-3 

issue of, whether legitimate 


380-3 

Post-glossators 

. . 

74-5 

Powers of appointment: 

essential validity 


530-1 

formal validity 

. . 

527-9 

whether exercised by general bequest 

. . 

534-5 

Prescription: 

differs from limitation of actions 

. . 

639-43 

Presentment of bill of exchange . . 

. . 

. . . . 290-3 

Presumptions: 

relating to contracts 

. . 

259-69 

residence presumption of domicil 


169-70 

Priorities: 

assignment of c hoses in action . . 


453 - 5 » 45^-7 

bankruptcy 

. . 

489 

creditors in administered estate 

• • 

.. .. 651-2 

lienors • . 

. . 

652-3 

Prisoners: 

domicil of 

. . 

177-8 

Private International Law: 

classification of rules of 


29-30 

different in different countries 


II-I 2 

distinguished fr«m internal law 


47 

function of 


. . . . . . t 

history of 


. . . . 68-92 

immaturity of, in England 


. . . . . . 20-2 

limits of its operation . . 


. . . . . . zo 

meaning of 


6-7 

modern theories as to nature of 


82-92 

position of, in English legal system . . 


. . 8-10 

synonymous names for 


. . . . . . 22-4 

unification of systems of 


16-20 

Probate: 

grant of, see Administration. 

Procedure: 

arrest, a matter of 

. . 

662 


assignment of chases in action, how affected by law of procedure 647-9 
English law of, invariably applies in England , . 38-40, 632-3 

evidence, a matter of . . . . . . . . . . . . 643-7 

execution, a matter of . . . . . . . . . . . . . . 662 

form of action, a matter of . . . . . . . . ; . 643, 647-51 

formalities, distinguished from . . . . . . 248 

garnishment . . . . • . . . . . . . . . . . 662 

lex fori governs . . . . * . . . . . . . . 632-3 

limitation of actions, a matter of . . . . . . . . 638-43 
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Proeedure (cont,)i 
meaning of 

measure of damages, a matter of 
parties to action, whether a matter of 
priorities, when a matter* of . . 
proof, a matter of 

remedies, extent to which a matter of 
service of process, a matter of 
set-off, a matter of 
Statute of Frauds, concerns . . 
substance, distinguished from 

Prodigality 

Prohibitions against marriage 

Prohibitions against re-marriage 

Promissory note, s^e Bill of Exchange. 

Proof: 

distinguished from construction 
of diplomatic rank 
of foreign law . . 
of renvoi in foreign countries 
of sovereign status 
Proper law: 
effect on 

assignment of ckoses in action 
capacity to contract 
discharge of contract 
essential validity of contract 
formalities of contract 
illegality of contract 
factors upon which depends . . 
former ambiguity of . . 
gold clause contracts . . 
how ascertained 

intention of parties, importance of . . 
meaning of 

not necessarily a single law 
presumptions relating to 
Property, see Movables; Immovables, 
classification of 
real and personal 

generally a disregarded distinction 
exceptionally a relevant distinction 
situated in England founds jurisdiction 

Protest against Jurisdiction: 

whether constitutes submission to jurisdiction 

Protest of bill of exchange 

Public policy: 

cases in which foreign law conflicts with 
effect on 
contracts 


..637 
. . 660— 2 

457-8, 647-51 
65J-3 
. , 643 

653-61 
. . 643 

. . 654 

635-6 
457-8, 632-7 
. . 145-6 

223-8 


644-5 
.. 98-9 
129-32 
. . 65 

. . 96-7 


444-6, 453-5 

2 It-I 2 , 217-18 

.. 281-4 

249-69 

245- 8 
276-7 
258-9 

246- 7 

. . 270-2 

258- 69 
250-7 

. . 250-8 

257-8 

259- 69 

43-4, 409-14 

. . 409 

..4x4 
106-7 

X02-3, 598-601 
290-3 

139-46 

*49~5®> *79-80 
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INDEX 


Poblle poU^ (eent.y. 
effect on (eont.): 

foreign judgments . . 


. . 

6a6-8 

foreign torts . . 



3oa-3 

marriage settlement . . 



•• 498 

extent to which prevails over foreign law 



146-54 

meaning of 



136-46 

overrides foreign law . , 



136-54 

prohibitions against marriage, when contrary to 



.. 228 

vagueness of expression 



136-9 

Putative marriages 



37*. 3*5 

Qualification: 

another name for classification 

•• 


• ^5 

Real and personal statutes 


.. 

. . 76-8 

Realty and personalty: 

generally a disregarded distinction . . 

» . 

. . 

. . 409 

exceptionally a relevant distinction . . 

. . 

. . 

.. 414 

Regies de rattachement 

. . 

. , 

. . xo 

Re-marrlage: 

prohibitions against 

. . 

. « 

370-1 

Remedy: 

extent of, in tort determined by lex loci delicti 

, , 

, , 

. . 305 

how far a matter of procedure 

. . 

. . 

653-62 

Remoteness of liability: 

matter of substance 



657-60 

measure of damages distinguished from 



654-7 

Renvoi 



48 et seqq. 

explained 



• • 48-9 

forms of 



49-50 

not part of English law 



51-65 

forms of 



50-1, 65 

Residence: 

effect on 

domicil 

. . 

164-5, 169-7^ 

domicil (commercial) 

. . 

. . 

205-6 

domicil of corporations 

. . 

. . 

200-3 

jurisdiction 

divorce 

354-5> 36 o» 3«*« 3^9 

judicial separation 

. . 

. . 

37a-3 

nullity of marriage 

. . 

340-1, 342-4 

restitution of conjugal rights 

. . 

. . 

334. 374 

situation of chases in action 

, . 

, , 

442-3 

founded jurisdiction of ecclesiastical Courts 

• • 

. * 

334-5 

Restitution of conjugal lights: 

jurisdiction in respect of 



• • 374 

meaning of 


. . 

•• 334 

Rastnlnto on illcnatloii .. 

. . 

• . 

546-9 
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Revenue laws, foreign: 

unenforceable in England 

. . 

135-6 

Revocation of wUi: 

by marriage 

. . 

523-6 

Roman Empire: 

domicil in 

. . 

. . 68-70, 157 

nationality in . . 

. . 

157-8 

Private International Law in . . 

. , 

68-70 

Russian banks 

. . 

- 476-7 

Russian divorces 

•• 

364-8 

Sale of goods, see Assignment of movables; Particular assignments. 

Scandinavian conventions 

, , 

18-19 

Scottish heritable bonds 

. , 

4XI-IZ 

Serbian loan case 

. . 

. . 19-20 

Shares: 

assignment of . . 

. . 

465-8 

certificate of, dealings with 


465-8 

situation of 

. . 

465-6, 503-4 

Ships: 

national ships immune from jurisdiction 

. . 

.. 95-6 

torts on or from 

. . 

305-9 

Slavery 

* . 

I5I-2 

Sovereign: 

contracts by 

. . 

270-2 

immune from jurisdiction 

. . 

.. 95-6 

status of, how proved . . 

. . 

. . 96-7 

submission to jurisdiction 

. . 

97 

supremacy of, in own territory 

. . 

. . I, 11 , 86-7 

Stamp laws: 

convention concerning 

. . 

. . . . 285 

foreign, when observed in England . . 

. • 

. . 245 

negotiable instruments 

. . 

. . 285, 287 

Status: 

capacity, whether differs from 

. . 

. . 208-9 

decree of nullity affects 

. . 

337-9 

governed exclusively by lex domicilii 

. . 

3 S 3 - 6 t, 363-4 

judgment upon, is in rem 

. . 

606-7 

jurisdiction in matters of 

. « 

107-10 

meaning of 

. . 

107-8 

unknown to English law, whether disregarded 

. . 

. . 144—^ 


Statutes: 


of limitation, see Limitation of actions. 


meaning of in Middle Ages . . 

. . 


. . 

• • 

.. 76 

mixed . . 

• . 


. . 

. . 

•• 78-9 

real and personal 

. . 


. . 

• • 

• • 76—8 

theory of 



. . 

. • 

74-81 

statute theory 

. . 


. • 

• . 

74-8* 



INDEX 


690 

Stay of aetlons: 

jurisdiction to order . . 

Story: 

influence of 
Straits Settlements: 
divorce in 

Submission to Jurisdiction: 

ambassadors, by 
basis of jurisdiction of foreign Courts 
cannot confer matrimonial jurisdiction 
doctrine of 
sovereigns, by . . 

Substance: 

distinguished from procedure 
Succession: 
jurisdiction 
immovables 
movables 

rights of legitimated persons . . 

Talaknama 

Territoriality of laws 

Torts: 

at sea 

foreign, when actionable in England 
jurisdiction over 

Trade domicil 

Transfer: 

debts 

movables, see Assignment of tangible movables, 
negotiable instruments 
shares . . 

Trespass to foreign land 

Trust: 

jurisdiction over 

Trust for sale: 

effect on situation of property 


.. 119-25, 471, 564-5 
. . . . . . 91-2 

370 

. . . . . . 98 

594> 597-601 

• • 324-5, 353 

100-3 

97 

632-7 
ixo, 113 

549-50 

513-14 

391 

366 

72-4 

305-9 
294-305 
. . .. 115-16 

. . . . 204-6 

447-67 

428-31,458-65 

465-8 

538-9 

110,113,569 

4x2-14 


Unconscionable conduct: 

basis of jurisdiction over foreign land 

Unillcation: 

systems of internal laW 
systems of Private International Law 
Uniform Law of Bills of Exchange 
United Kingdom: 

meaning of. Wills Act, x86x . . 

Unity of Bankruptcy: 

not recognized in England 


.. 568 

I2-x6 
z6-20 
.. IS 

. . 518 


472-4 
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501, 5XO-1K 

UnivenaUty, doetrine of 

• . 

. • 

. . 

478-80 

Unrogbterod oompany 

•• 

*• 

•• 


Vanuo: 

doctrine of 

, . 

. • 

• • 

538-0 

Vettad rights: 

doctrine of 

. . 

. . 

. . 

.. 85-9 

protection of, necessary 

. . 



•• 4-5 

Vaxatloiis proeaadlngs: 

jurisdiction to stay 

. . 

. . 

. . 

X 19-25 

Voat, John: 

influence of 

•• 

•• 

•• 

• . 80—1 

Wagering contraets 




280-1 

Ward, see Foreign guardian. 

Warsaw Convention 

. . 

, , 

. , 

It 

Wife, see Marriage. 

domicil necessarily that of husband . . 

• . 

. . 

. . 

355 

position as regards divorce if deserted 

. . 

. . 

. . 

355-60 

Wilis Act, 1861: 

origin of 

. . 

. . 

. . 

521-2 

wills of British subjects out of the United Kingdom 

. . 

517-18 

wills of British subjects within the United Kingdom 

. . 

518-19 

whether it affects 

construction . . 

. . 

, . 

. • 

• • 534 

essential validity 

. . 

. . 

. . 

. . 530 

foreign wills . . 

. . 

. . 

. . 

520-3 

revocation 

. . 

. . 

. . 

523-6 

Wills of immovables: 

capacity 

. . 

. . 

• • 

.. 550 

construction 

. . 

. • 

. . 

551-61 

essential validity 

. . 

. » 

• . 

.. 550 

formalities 

. . 

. . 

. . 

550-X 

Wills of movables: 

capacity of legatee 




.. 515 

capacity of testator 




514-15 

change of testator's domicil, effect of 




519-23 

construction of 




531-5 

essential validity of 




530-1 

formalities of . . 




515-31 

lex domicilii governs generally 




514 et seqq. 

marriage, effect of, on . . 




S»3-d 

revocation of, by marriage 




523-6 

Winding np of toidgn eompnnlas 


. • 


474-7 

Words and phrases: 

actor sequitur forum rei 

. , 

, , 

, . 

. . XOI 

agreed stopping-place . . 

, , 

, . 

, , 

13-14 

all laws axe real 

. • 

. . 

. . 

•• 73 



INDEX 


692 

Words and phrases (cant.): 
characterization 
cammunauti dtt biens . . 
conjlit de qualijications • . 
conscil judiciaire 
equity acts in personam 
general maritime law . . 

gett 

internal law 

justifiable 

law of a country 

legitim . . 

lex causae 

locus regit actum 

marriage officer 

mobilia ossibus inhaerent 

mobilia sequuntur personam 

option de change 

qualification 

remission 

ren*voi . . 

res judicata 

Rikhvernueisung 

talaknama 

transit in rem judicatam 
transmission 
Weiter<ver*weisung 
Workmen’s Compensation Acts: 

foreign, claims under . . 

Writ, service of: 

basis of English jurisdiction 
service of notice of, abroad 


.. 25 

495-^» 3* n, 1 
• * • • ad 

• • *45 

561-76 

. » 306-8 

. • 365 

47 

298-302, 305 
45-^7 
493-4> 530-* 
. . . . 10 

243, 517 

. . 327 

••4*7 
417, 420, 438-9 

• • »57 

. . . • 25 

• • 50 

48 e/ seqq. 
583, 591 
. . 50 

• » • • ^66 

583-4 

. . . . 50 

. . . . 50 

. . 299-302 

X03-4 
X 12-19 
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